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MEMO

TO: KHSAA Board of Control

FROM: Commissioner Brigid L. DeVries g

DATE: April 5, 2006

RE: April 13, 2006 Regular Board of Control Meeting

Hello everyone! Enclosed please find the agenda for the April 13, 2006 Regular
Board Meeting. Please note that it will be a very full day.

The Boys’ and Girls’ Basketball Tournaments were a great success. Thank you
for all of your help with the trophies and presentations.

As always, feel free 1o give me or any of the KHSAA staff a call if you have
guestions or need information regarding the upcoming Board meeting. Sports specific
questions are best directed to the primary staff contact.

| look forward to seeing you on the 13"
Room reservations have been made for the following individuals at the Hilton Garden

Inn as listed below. If you need to change your arrival or departure date, please contact
Darlene Koszenski at the KHSAA office as soon as possible.

Board Room, Attend Board Room, Attend
Member Wednesday | Meeting Member Wednesday ;| Meeting
night, 4/12 night, 4/12

Mike Barren NO YES L.V. McGinty YES YES
Chuck Broughton YES YES Steve Parker NO YES
Lonnie Burgett YES YES Jeff Perkins NQ YES
Gary Dearborn YES YES | Jeff Schiosser NO YES
Paul Dotson YES YES Bob Schneider NO YES
Paula Goodin YES YES | Jim Sexton NO YES
Sally Haeberle YES YES | Robert Stewart NO YES
Stan Hardin NO YES Jerry Taylor YES YES
Ozz Jackson YES YES | Donna Wear YES YES
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BOARD OF CONTROL MEETING
KHSAA Offices, Lexington, KY
April 13, 2006 (Al times E.T.)

8:30 a.m. ET, Hall of Fame Screening Committee — Chuck Broughton, Gary Dearborn, Paula Goodin,
Stan Hardin, Jeff Schlosser, Butch Cope, Brigid DeVries, Media Rep., Dawahares Rep,
(Material will be sent under separate cover)

9:30 a.m. ET, Officials Committee ~ L.V. McGinty, Chairperson, Michael Barren, Chuck Broughtaon,
Lonnie Burgett, Gary Dearborn, Paula Goodin, Stan Hardin, Jeff Perkins, Bob Schneider, Robert
Stewart, Jerry Taylor, Donna Wear

10:00 a.m. ET, Museum Development Committee - Steve Parker, Chairperson, Lonnie Burgett, Paula
Goodin, Sally Haeberle, Stan Hardin, Jeff Perkins, Jeff Schlosser, Bob Schneider, Jim Sexton, Jerry
Tavlor

10:30 a.m. ET, Football Committee — Bob Schneider, Chairperson, Michael Barren, Chuck Broughton,
Gary Dearborn, Paul Dotson, Paula Goodin, Sally Haeberle, Stan Hardin, Ozz Jackson, L.V. McGinty, Jeff
Perkins, Jeff Schlosser, Jim Sexton, Robert Stewart

11:00 a.m. - ET, Executive Committee - All Board Members (agenda items listed in Board agenda)

LUNCH

1:30 p.m. ET, - Board of Control Meeting

1) Call to Order, President Jerry Taylor

2) Reflection - Mike Barren

3) Pledge of Allegiance —~ Ken Tippett

4) Possible Executive Session to Review Kentucky Department of Education Hearing Officer Rulings,
- Current Investigations and Current and Potential Legal Cases

5) Censideration of the following appeals in compliance with the KHSAA Due Process Procedure:

P Case # Bylaw H. O. Recommend Recuse
#1034 6 ELIGIBLE ,
#1036 6 ELIGIBLE Dearborn
#1032 6 INELIGIBLE
#1033 6 INELIGIBLE
#1038 6 INELIGIBLE
#1037 6 INELIGIBLE (EXCEPTIONS)

#1039 6 INELIGIBLE (EXCEPTIONS)
_BOC APPEALS
#1019 33 OLDHAM COUNTY SCHOOLS

6) Approve bills from January 1, 2006 through March 31, 2006
7) Approve minutes from January 1, 2006 through March 31, 2006
a) January 11-12, 2006
b) February 20, 2006
¢) March 6, 2006
d) March 17, 2006
e} March 24, 2006
8} 702 KAR 7:065 Commissioner DeVries Contract Renewa! and Confirmation of Evaluation
9) Committee Report from the Officials Committee and Necessary Action (**)
a) Review Composite Regular and Post Season Fees for Officials for 2006-2007
10) Committee Report from the Museum Development Committee and Necessary Action (*¥)
a) Discussion of Fundraising Structure and Plans (Q)




11)Committee Report from the Football Committee and Necessary Action {(**)
a) Review of Alignment Drafts (to be sent via e-mail at a later date)
12)Committee Report from the Executive Committee and Necessary Action {(**)
a) Discussion of Association Bills-January 1, 2006 through March 31, 2006 (W)
b} Roof Proposal (W)
¢} Orkin Report Regarding Termites (W)
d) Christian Fellowship Request to Withdraw From Basketball (W)
€) Report on KBE Meeting (W)
f) Insurance Clarification of Policy
g) Telephone Policy (W)
h} Transfer Follow Up From Exception Letter (W)

B. Reports and Discussion Items

(W refers to Written Items, O-refers to Oral Action/Discussion)

1) Report on Transfers, January 1, 2006 through March 31, 2006 (W)

2) Report on School Penalties & Fines, July 1, 2005 through March 31, 2006 (W)
3) Review BK Alignment Request from District 52 (W)

4} Legislative Update (W)

5) New Board of Control member letters (w)

6) Confirm date for next Regular Board Meeting (May 22-23, 2006) (0)

C. Miscelianeous Items, Correspondence and Board and Staff items

Items marked (*) have no attachments
Items marked (**} may have additional material distributed prior to the meeting

f:\board\agenda\agendaapril2006.doc




MINUTES OF THE BOARD MEETING JANUARY 11-12, 2006

President Jerry Taylor convened the regular meeting of the Board of Control on Thursday,
January 12, 2006 at 8:30 a.m. All Board members were present except Sally Haeberle. Also
present were Commissioner Brigid DeVries, Assistant Commissioners Larry Boucher, Julian
Tackett and Roland Williams, Director of Promotions and Media Relations Butch Cope,
Fundraising Consultant Ken Tippett and Office Manager Darene Koszenski. KHSAA legal

counsel, Ted Martin, was also present.

Jim Sexton led the Pledge of Allegiance.

President Taylor requested the record show that sevenieen out of eighteen Board members
were present, and that ten votes were needed to pass any eligibility motions.

Mike Barren made a motion, seconded by Donna Wear, to go into Executive Session to
discuss pending legal cases with Ted Martin. The motion passed unanimously. L.V. McGinty made
a motion, seconded by Jeff Perkins, to come out of Executive Session. The motion passed
unanimously. No action was taken during Executive Session.

The Board of Control then considered the following appeals in compliance with the KHSAA
Due Process Procedure:

Case | Bylaw H. O. Board Motion Board Vote Status
# Recommend Second
#1009 6 Eligible Accept (Stewart) Schlosser | 15-1-1 Eligible
(Sexton)
#1016 6 Eligible Accept (Taylor) Burgett 17-0 Eligible*
#1012 2] Ineligible Accept (McGinty) Parker 16-1 Ineligible
#1013 6 Ineligible Accept (Burgett) Parker 17-0 Ineligible
#1017 6 Ineligible Accept (Dotson) Burgett 16-0 Ineligible
#1018 6 Ineligible Accept (Dearborn) | Perkins 15-1-1 Ineligible
{Stewart)
Let the record show that Steve Parker left the meeting at 10:20 a.m.
#1019 } 9 & 33 | South Oldham- Accept (Broughton) | Perkins 12-4 Penalty
Uphold Penalty Upheld
#1011 6 Ineligible Accept (Dearborn) | Broughton | 14-0-2 Ineligible™*
(Exceptions) (Sexton/
Stewart)
#980 6 Review Additional | Accept (Dotson) Schlosser | 15-0-1 Remains
information {Jackson) Eligible
#1015 6 Motion to Accept (Sexton) Hardin 8-9 (FAILS) | Remains™*
Reconsider ‘ Ineligible

*The Board asked the record to show that the eligibility was granted under the Due Process
Procedure, not Bylaw 6 — Guardianship.

**The Board asked the Commissioner to investigate comments made about other players in
the record, and possible payment of camp fees by school personnel.

***Four guests were present for the review of case #1015: North Hardin Assistant Principal Les
Tharp (and father of Chris Tharp); North Hardin Athletic Director Alan Campbell; North Hardin




Basketball Coach Ron Bevars; Hardin County Schools Attorney Jeremy Aldridge. in addition, the
Board reviewed the tape of the original eligibility hearing as part of the reconsideration.

Paui Dotson made a motion, seconded by Gary Dearborn, to approve Association bills for the
period of November 1, 2005 through December 31, 2005. The motion passed unanimously.

Lonnie Burgett made a motion, seconded by Ozz Jackson, to approve the minutes of the
November 16-17, 2005 regular meeting and the December 8, 2005 special meeting. The motion
passed unanimousiy.

Donna Wear, Chairperson, Individual Sports Committee, reported that the Track Advisory
Committee recommended that students below grade 7 not be eligible to enter post-season play in
Track and Cross Country. The Committee wanted to review the desirability of such a prohibition in
other sports and to consult Kentucky Medical Association prior to final consideration.

Lonnie Burgett, Chairperson, Audit & Finance Committee, asked the Board to approve the
following motions:
1. Accept the mid-year budget status report. A motion was made by Donna Wear, seconded
by Bob Stewant, and passed unanimously.
2. Accept the office renovation expense report. A motion was made by Jim Sexton, seconded
by Jeff Perkins, and passed unanimously.

Paula Goodin, Chairperson, Title IX Committee, made a motion, seconded by Mike
Barren, to accept the following policy regarding Prime Time/Prime Date Girls’ Basketball play,
effective with the 2006-2007 season: Each year, beginning in school year 2006-07, girl's
basketball teams must schedule at least 40 percent of their regular season home basketball
contests on prime dates (Friday night, Saturday or Sunday). This gir’'s percentage must be
accomplished irrespective of the boy’s home game “prime date” percentages. If schools schedule
boy/girl “prime date” double-headers, then girl's basketball starting game times must be the
second scheduled game of the double-header as follows:

One Double-Header (Optional As To Which Team Plays Second)

Two Double-Headers (Girls Game Must Be Second At Least Once)

Three Double-Headers (Girls Game Must Be Second At Least Once)

Four Double-Headers (Girls Game Must Be Second At Least Twice)

Five Double-Headers (Girls Game Must Be Second At Least Twice)

Six Double-Headers {Girls Game Must Be Second At Least Three Times)
Seven Double-Headers {Girls Game Must Be Second At Least Three Times)
Eight Double-Headers (Girls Game Must Be Second At Least Four Times)
Nine Double-Headers (Girls Game Must Be Second At Least Four Times)
Ten Double-Headers (Girls Game Must Be Second At Least Five Times)

The motion passed 15-1.

President Taylor, Executive Committee Chairperson, then asked the Board to approve the
following motions:
1. Accept the Corporate Partner Mid-Year Internal and External Sales Reports as presented.
A motion was made by Jim Sexton, seconded by Paul Dotson, and passed unanimously.
2. Support the member schools having a vote before any final decision is made on issues
agreed to by the member schools Task Force. A motion was made by Jim Sexton,
seconded by Gary Dearborn, and passed unanimously.



President Taylor, Executive Committee Chairperson, then asked that the record show:

1. LV. McGinty stated that the reply from Donna A. Lopiano, CEO, Women's Sports
Foundation, regarding Fast Piich Soiftball Tournament facilities was viewed as a curt
response and not very appropriate at addressing the issue.

2. Proceedings from the Public/Non-Public Task Force Meeting were discussed at length.

Commissioner DeVries and Jerry Taylor will send Fay Thornton a congratulations letter from
the Board and staff on receiving the Thomas E. Frederick Award from the NIAAA.

Roland Williams gave an update on the recent NIAAA conference held in Orlando.

Ozz Jackson made a motion, seconded by Donna Wear to approve the date for the Special
Board Meeting on February 20" to consider January appeals. The motion passed 14-2.

Paul Dotson made a motion, seconded by Gary Dearborn, to approve the date for the Special
Board of Control Meeting, March 24" in conjunction with the Houchens/KHSAA Girls’ Sweet 16®
Basketball Tournament in Bowling Green, Kentucky. The motion passed unanimously.

Assistant Commissioner Larry Boucher received the post-season basketball officiating
assignment requests as follows:

REGION # DISTRICT PLAY REGION PLAY
1 IN ouT
o iN ouUT
3 IN ouT
4 IN ouT
5 IN ouT
6 IN IN
7 IN IN
8 IN IN
9 N ouT
10 IN IN
11 IN IN
12 IN ouT
13 IN ouT
14 IN ouT
15 IN ouT
118 IN IN

Assistant Commissioner Julian Tackett reviewed the KDE enroliment figures for the Footbali
alignment. The feedback from the Board was to use boys’ enrollment only and to explore
additional classes. Staff was requested to develop alternative proposals and report back to the
Football Committee in February.

President Taylor asked for Commissioner DeVries’ evaluation to be placed on the February
agenda.

Third year Board members are eligible to attend the NFHS Summer Meeting in Orlando,
Florida on June 25-30, 2006. Their aitendance should be confirmed at the February meeting.

There being no further business to come before the Board, L.V. McGitny made a motion to

adjourn. The motion was seconded by Ozz Jackson, and passed unanimously. The meeting
adjourned at 12:15 p.m.



MINUTES OF THE BOARD MEETING FEBRUARY 20, 2006

President Jerry Taylor convened the special meeting of the Board of Control on Monday, February
21, 2005 at 9:30 a.m. All Board members were present except L.V. McGinty. Also present were
Commissioner Brigid DeVries, Assistant Commissioners Larry Boucher, Julian Tackett and Roland
Williams, Director of Promotions & Media Relations Butch Cope, Fundraising Consultant Ken Tippett
and Office Manager Darlene Koszenski. Ted Martin, KHSAA Legal Counsel, and C. Ray Hall, Courier-
Journal reporter, were also present.

Sally Haeberle provided a moment of reflection.
Jeff Perkins led the Pledge of Allegiance.

President Taylor stated for the record that seventeen Board members were present, and that ten
votes were needed to pass any eligibility motions.

The Board of Control then considered the following appeals in compliance with the KHSAA Due
Process Procedure:

Case # | Bylaw H. 0. ~ Board Motion Board | Vote ~ Status
Recommend Second Y/N/R
#1004M 6 ELIGIBLE Overturn (Perkins) | Dearborn 14-3 Ineligible-A*
#1021 6 ELIGIBLE Uphold (Jackson) Dotson 13-4 __ Eligible
#1000 6 | ELIGIBLE- Remand (Dearborn) | Dotson 15-0 Eligible
REMAND
#1004A 6 INELIGIBLE- | Uphold (Burgett) Perkins 14-3 Ineligible
EXCEPTIONS
#1018 6 INELIGIBLE- Uphold (Dotson) Haeberle 15-1-1 Ineligible
EXCEPTIONS (Stewart)
#1022 6 INELIGIBLE- Uphold (Dearborn} | Haeberle 15-1-1 Inelfigible
EXCEPTIONS {Sexton)

“*The Commissioner was asked to send a letter to the sending school regarding lack of institutional
control.
A-Findings of Fact-Case #1004M
1. The Findings of Fact as contained in the Hearing Officer's Recommended Orders dated
October 24, 2005 and January 13, 2006 are not disputed by the Board. Instead, based upon
those same Findings of Fact, the Board reaches a different conclusion of law, Thus, the Board
hereby incorporates by reference the Findings of Fact as contained in the Hearing Officer’s
Recommended Orders.

Conclusions of Law
Based on the entire record, the Board concludes that the application of Bylaw 6, Section 1
(Bylaw 8"} should not be waived for the following reasons:

1. The student’s transfer is subject to Bylaw 6 because she participated in varsity sports at the
sending school after enrolling in grade nine and then transferred to the receiving school.

2. As concluded by the Hearing Officer, none of the enumerated exceptions to Bylaw 6 apply.

3. The only other potential avenue for eligibility is the waiver provision contained in the Due
Process Procedure. It provides that a waiver “may only be granted in cases where strict
application of the applicable bylaw is unfair to the student athlete and the circumstances
creating the ineligibility are clearly beyond the control of all of the parties invoived.” This
availability of this waiver provision is, however, limited by Bylaw 6. In pertinent part, Bylaw 6
states that a waiver of the period of ineligibility shall not be granted if either:




(1) The change in schools is to nullify or circumvent the action of
representatives or rules of the previous school or if the student left the sending
school under penalty which would have resulted in their ineligibility at the
sending school; or '

(2) The change in schools is motivated in whole or part by a desire
to participate in athletics at the new school.

The Hearing Officer recommended that the student’s sister not be granted a waiver of Bylaw 6
because she fell in category (1). With respect to the student, the Hearing Officer recommended a
waiver of Bylaw 6, but stated that the Board “may need to consider the student from a different
perspective.” The basis for the Hearing Officer's dissimilar treatment was that there were no
enumerated “significant” issues with the student except for talking at inappropriate times.

While noting that this was a difficult decision, the Board concludes that the record in this case
is clear that the motivation underlying the students transfer falls squarely within the limitations
imposed by Bylaw 6 and that a waiver is inappropriate. The student and her sister were both advised
by their softball coach that they were not going to be allowed to participate for the sending school’s
softball team the following year. This decision was made based on conflicts they, their older sister and
their parents had with the sending school’s assistant softball coach. While some of the specifics of the
incidents culminating in the coach’s ultimate decision were disputed, the record shows that there were
indeed incidents that caused the conflict and this was not an unsupportable decision. Further, the
student was not expelled from the sending school rather, the only action taken was related to softball.
As such, the Board will not second-guess the coach’s decision as to handle his softball team and
which students would be allowed to participate thereon. The sole basis for her transfer was to avoid
the inabifity to play softball at the sending schoo! and participate in softball at the receiving school.
Thus, the waiver provision is inapplicable to the student’s transfer.

The sending school’s indication that it supported the student’s eligibility at the receiving school
cannot support a waiver of Bylaw 8. First, there is no exception which allows the sending school to
create eligibility at the receiving school. The member schools have vested this responsibility in the
Commissioner. This Board is charged with the responsibility of protecting the interests of all the
KHSAA’s member schools -and upholding the integrity of the bylaws adopted by those member
schools. Because the student’s transfer does not satisfy any enumerated exception to Bylaw 6 and a
waiver is unavailable, this Board cannot restore eligibility based on the sending school's support.

Finally, a waiver under these circumstances would set a dangerous precedent. While the
student may believe that the grounds for the softball coach’s decision were erroneous and that she
was treated unfairly by the sending school, coaches constantly make decisions which lead to a
student’s inability to participate for the team. If this Board allowed waivers based on its own judgment
of whether the coach made a good or bad decision when there is some evidence to support the
decision, then the coach’s authority would be undermined and this Board would put itself in the role of
‘the coach. To protect the autonomy of coaches and support Bylaw 6’s prohibition against athletically
motivated transfers, a waiver is inappropriate under these circumstances.

Bob Schneider, Chairperson of the Football Committee, asked the Board to approve the
following motion: ‘
1. Instruct staff to prepare three draft football alignments using boys’ enroliment figures only.
One for 4 classes, one for 5 classes and one for 6 classes, per the recommendations of
the Football Advisory Committee. Do not allow playing up. Authorize the change of dates
for the 2006 State Football finals at Papa John’s Stadium in Louisville, due to a scheduling
conflict with the University of Louisville. The 4A game would be played on Thursday,
November 30, 2006 at 7:30 p.m.; Class 2A-1A-3A games would be played on Friday,



December 1, 2006 at 11:30 a.m.-3:30 p.m.-7:30 p.m. respectively. The motion was
seconded by Paul Dotson, and passed unanimously.

Gary Dearborn made a motion, seconded by Sally Haeberle, to go into Executive Session to
discuss Commissioner DeVries’ contract renewal. The motion passed unanimously. Gary Dearborn
made a mation, seconded by Sally Haeberle, to come out of Executive Session. The motion passed
unanimously. No action was taken during Executive Session.

Let the record show that Lonnie Burgett and Sally Haeberle left the meeting.

Gary Dearborn made a motion, seconded by Stan Hardin, to discuss Commissioner DeVries’
contract at the April meeting. The motion passed unanimously.

The date for the next Board meeting is Friday, March 24, 2006, at 8:00 a.m. C.T., in
conjunction with the Houchens/KHSAA Girls’ Sweet 16® Basketball Tournament in Bowling Green,
KY.

Since there was no other business to come before the Board, a motion to adjourn was made
by Donna Wear, seconded by Chuck Broughton, and passed unanimously. The meeting was
adjourned at 2:10 p.m. '



MINUTES OF THE BOARD MEETING MARCH 6, 2006

President Jerry Taylor convened the special called meeting of the Board of Control on
Monday, March 6, 2006 at 8:30 a.m. All Board members were present except Paula Goodin,
Also present were Commissioner Brigid DeVries, Assistant Commissioners Larry Boucher,
Julian Tackett and Roland Williams, Director of Promotions & Media Relations Butch Cope,
Fundraising Consultant Ken Tippett and Office Manager Darlene Koszenski. Judge James
Keller, Facilitator, Ted Martin, KHSAA Legal Counsel, Pat Conway, St Marys, Dennis
Daugherty, St. Henry, Mike Fields, Lexington Herald Leader reporter, Bill Hill, Sayre, Rob
Mullen, Trinity-Louisville, Wilson Sears, Somerset, Jodell Seay, Portland Christian, Leisa Speer,
Archdiocese of Louisville, Harold Staples, Owensboro Catholic, were also present.

Jerry Taylor led the Pledge of Allegiance.
President Taylor stated for the record that seventeen Board members were present.
The draft proposals from the Public/Non-Public Task Force were discussed at length.

Sally Haeberle made a motion, seconded by Paul Dotson, to go into Executive Session
to review litigation. The motion passed unanimously. L.V. McGinty made a motion, seconded by
Sally Haeberle, to come out of Executive Session. The motion passed 14-3. No action was
taken during Executive Session. '

Commissioner DeVries updated the Board on legislative action which could impact high
school athletic programs in Kentucky. She will be speaking with Representative Don Pasley this
afternoon about the amendment to House Bill 138, which would amend KRS 156.070 to permit
a student to play a sport in a contiguous district if the sport is not offered in his or her district.
The Board is opposed to this amendment, and she will convey that sentiment when she speaks
with him.

Following additional discussion on the Public/Non-Public Task Force Proposals, Paul
Dotson made a motion, seconded by Sally Haeberle, to approve Proposal 1 as written. The
motion passed 15-2. -

There was considerable discussion on Proposal 2. Mr. Sexton felt that the penalty
should not be applied to students unless they had played varsity. Other concerns were
expressed about the need to revise KHSAA forms to track participation by students not yet in
grade 9. There was also a good deal of discussion on one year versus some form of two year
penalty. Following this discussion, Jeff Perkins made a motion, seconded by Paul Dotson, to
approve Proposal 2 as written. The motion passed 11-6.

There was then a great deal of discussion on Proposal 3. Staft attempted to clarify the
provisions of Proposal 3 as it relates to tuition paying students at public schools (Which would
be legal as long as they came through an affiliated school or from a terminal school). Members
of the audience and members of the Board expressed opinions regarding the two-year period of
ineligibility (one year all levels, one year varsity) compared to the one year transfer ineligibility
period. Following this discussion, Jim Sexton made a motion, seconded by Chuck Broughton, to
approve Proposal 3 as written. The motion passed 12-5. The passage of this proposal renders
Proposals 4 & 5 moot.




The Board discussed the timing of the referendum that was reviewed in KBE Chair Keith
Travis’ letter. Commissioner DeVries will share the proposals approved by the Board of Control
with Commissioner Wilhoit and Keith Travis for their input. Commissionsr DeVries will be
reporting to the KBE on April 11-12, 2006. It was recommended that once the proposals are
approved, they would be part of a three year review process.

Mr. Tackett directed Board members to the Ohio High School Athletic Association’s web
site, regarding an announcement reminding web site users that only calls from member schools
would be taken by staff. The KHSAA may be drafting something similar in the future.

Since there was no other business to come before the Board, a motion to adjourn was
made by L.V. McGinty, seconded by Paul Dotson, and passed unammousiy The meeting
adjourned at 12:30 p.m.



MINUTES OF THE BOARD MEETING MARCH 17, 2006

President Jerry Taylor convened the special called meeting of the Board of Control on
Friday, March 17, 2006 at 7:30 a.m. All Board members were present except Jeff Schiosser.
Also present were Commissioner Brigid DeVries, Assistant Commissioners Larry Boucher,
Julian Tackett and Roland Williams, Director of Promotions & Media Relations Butch Cope,
Fundraising Consultant Ken Tippett and Office Manager Darlene Koszenski. Ted Martin,
KHSAA Legal Counsel, Superintendent Stu Silberman, Fayette County Schools, Superintendent
Wilson Sears, Somerset Schools, Superintendent Frank Welch, Pike County Schools,
Superintendent Steve Butcher, Wolfe County Schools, Ryan Ernst, Cincinnati Enquirer reporter
and C.Ray Hall, Courier-Journal reporter were also present.

Roland Williams led the Pledge of Allegiance.

President Taylor stated for the record that sevenieen Board members were present and
9 votes were needed to approve any motions,

Wilson Sears stated that in his opinion, the proposals should not be sent out as a
referendum. He asked about the KHSAA's relationship with the State Board, and how the
referendum came about being sent, and was referred to the correspondence from Chairman
Travis.

Stu Silberman stated that the Kentucky Association of School Superintendents met
yesterday and they give unanimous support to the KHSAA for sending the proposals directly to
the KDE as is. He also mentioned that Gene Wilhoit was at their meeting, and knew that they
were requesting that no referendum be sent. He noted that if the referendum was sent, and the
membership voted “NO”, the only option would be for the KHSAA Board of Control to overrule
the membership again, if the Board desired implementation of the proposals.

Julian Tackett stated for the record that there are only three ways for KHSAA rules and
regulations to be changed: 1) Delegate Assembly; 2) Referendum; 3} KBE change 702 KAR
7:065 designating the KHSAA to manage high schoo! sports in Kentucky.

Jim Sexton retracted his comments and motion from an earlier Board of Control meeting
regarding the decision to send a referendum to the schools. He then made a motion to refer the
Proposals directly to the KBE for their consideration, without a referendum. The motion was
seconded by Chuck Broughton, and passed 15-2.

Commissioner DeVries advised Board members that there was no need o approve the
DRAFT cover letter and referendum ballots if the Board was not in favor of sending out a
referendum at this time. She will also request written confirmation from Gene Wilhoit or Kevin
Noland confirming their conversation at the KASS meeting that not sending a referendum was
an acceptable procedure.

Gary Dearborn asked if new Board of Control members could be invited to the April and
May meeting before officially beginning terms in July, 2006.

Ms. DeVries also mentioned that since there is no need for the special Board of Control
meeting on Monday, Aprit 10, 20086, it be cancelled, and the regular April meeting be held on
Thursday, the 13™.



Since there was no other business o come before the Board, a motion to adjourn was
made by Ozz Jackson, seconded by Sally Haeberle, and passed unanimously. The meeting
adjourned at 8:00 a.m.



MINUTES OF THE BOARD MEETING MARCH 24, 2006

President Jerry Taylor convened the special meeting of the Board of Control on Friday, March 24,
2006 at 7:30 a.m.(CT). All Board members were present except Sally Haeberle, Bob Schneider and
Jim Sexton. Also present were Commissioner Brigid DeVries, Assistant Commissioners Larry
Boucher, Julian Tackett and Roland Williams, Director of Promotions & Media Relations Butch Cope,
Fundraising Consultant Ken Tippett and Office Manager Darlene Koszenski. Peggy Miller, KHSAA
Legal Counsel, Ms. Carol Winders and Norman Meyer, were also present.

Commissioner Brigid DeVries led the Pledge of Allegiance.

Bob Stewart provided a moment of reflection.

President Taylor stated for the record that fifteen Board members were present, and that ten votes
were needed to pass any eligibility motions.

Board members then reviewed a follow up letter regarding Case #1011. No action was taken. It
was noted for the record that the camp finances were poorly managed and payment records were
unavailable, because no receipts were used.

The Board of Control then considered the following appeals in compliance with the KHSAA Due
Process Procedure:

Case | Bylaw H. O. Board Motion Board Vote Status
# Recommend Second Y/N/R

1026 6 INELIGIBLE- Uphold (Dearborn) McGinty 10-5 ~ Ineligible
EXCEPTIONS

1024 6 ELIGIBLE Overturn (Dotson) | Broughton 10-5 Ineligible-A

1025 6 ELIGIBLE Uphold (Jackson) | Schlosser 15-0 __Eligible ~

1027 | 6 ELIGIBLE Uphold (McGinty) Perkins 15-0 Eligible

1028 6 ELIGIBLE Uphold (McGinty) Perkins 14-1 _Eligible

1030 6 ELIGIBLE Uphold (Jackson) McGinty 15-0 Eligible

1023 6 INELIGIBLE Uphold (Dotson) Schlosser 15-0 Ineligible

1029 6 INELIGIBLE Uphold (Dearborn) | Broughton 14-0-1 Ineligible

(Perkins)

1020 | 6 INELIGIBLE- Uphold (Jackson) Burgett 15-0 ineligible

EXCEPTIONS

1.

1.

2.

3.

A-Findings of Fact-Case #1024

The Board incorporates by reference the Findings of Fact as contained in the Hearing Officer’s
Recommended Order. The Board reaches Different Conclusions of Law, however, from those
same Findings of Fact.

Conclusions of Law

Based on the whole record, the Board concludes that the application of Bylaw 6, Section 1
(Bylaw 6) should not be waived for the following reasons:
The student’s transfer is subject to Bylaw 6 because she participated in varsity sports at the
sending school after enrolling in grade nine and then transferred to the receiving school.

As concluded by the Hearing Officer, the student’s transfer does not satisfy any enumerated
exception to Bylaw 6.
The Due Process Procedure provides for a discretionary waiver if strict application of the
applicable Bylaw is unfair and the circumstances creating the ineligibility are clearly beyond
the control of all the parties involved. Contrary to the Hearing Officer's conclusion, the student




did not present sufficient evidence to warrant a waiver under this provision. There is no
documentation in the administrative record to support the testimony at the administrative
hearing, e.g., the notes on the locker, internet posting, efc. Further, although harassment
between students s the responsibility of school administrators, there was no testimony that the
alleged harassment was communicated to Glasgow’s Principal. In this regard, no testimony
was presented by any administrator at Glasgow to support the parents’ testimony. In addition,
there is no indication that harassment charges were filed or that this matter was brought to the
attention of law enforcement. Thus, the evidence does not support a conclusion that the strict
application of Bylaw 6 is unfair to the student and the circumstances resulting in the student’s
transfer were clearly beyond the control of all the parties involved.

4. Although the primary purposes of Bylaw 6 are to prevent and deter recruiting and athietically
motivated transfers, lack of evidence of these dangers is not a ground to waive the application
of Bylaw 6. The KHSAA member schools have adopted and the Kentucky courts have
approved an objective standard to govern transfers in Kentucky. See Kentucky High School
Athletic Ass’n v. Hopkins Co. Bd of Educ., 552 S.W.2d 685, 687 (Ky. App. 1977) (upholding
application of Bylaw 6 to a transfer despite finding that there was no recruiting and the transfer
was not athletically motivated). An objective standard is necessary because the inherent
administrative and other difficulties make it often impossible to make a subjective
determination in the numerous transfers processed each year. Indeed, around 1,000 transfers
are processed by the Commissioner each year. If transfers were only prectuded when there
was evidence of recruiting or athletic-motivation, then Bylaw & would be subject to abuse and
students would be transferring anytime and anywhere. While the member schools of the
KHSAA are not preventing a transfer for subjective personal reasons, they have decided that
the student should sit out one year of interscholastic athletics. Thus, although there is no
evidence that this student transferred due to recruiting or was otherwise athletically motivated,
Bylaw 6 still applies to her fransfer.

Gary Dearborn made a motion, seconded by Donna Wear, to go into Executive Session to
discuss pending litigation. The motion passed unanimously. Donna Wear made a motion, seconded
by Chuck Broughton, to come out of Executive Session. The motion passed unanimously. No action
was taken during Executive Session.

L.V. McGinty made a motion, seconded by Steve Parker, to reject a legal settlement offer
discussed in closed session. The motion passed 13-1 with one recusal (Schlosser).

The date for the next Board meeting is Thursday, April 13, 2008, at the KHSAA office in
Lexington. This wili be a full day, regular meeting.

Since there was no other business to come before the Board, a motion to adjourn was made
by L.V. McGinty, seconded by Donna Wear, and passed unanimously. The meeting adjourned at 9:00
a.m.






Football — 2007

Current
4 Class System
A) Originally, all districts had 54 teams (216 total)
B) Now have 224 teams Ilsted
~C) Some problems - -
1} Harlan / Evarts Consolidation date
2) Harrodsburg potential closure
D} Playoff System
1) 4 per district acdvance to playoifs
2) Total of 108 teams in playoffs
3) Brackets are symmetrical with no variance in who plays whom in bracketing’

& Class System

A) Approx 37 schools per class
1) 6A-38 (2 four-team districts, and 6 five-team d[stncts)
2) SA-38 (2 four-team districts, and 6 five-team districts)
3) 4A-37 (3 four-team districts, and 5 five-team districts)
4) 3A-37 (3 four-team districts, and 5 five-team districts)
5) 2A-37(3 four-team districts, and 5 five-team districts) -
6) 1A-37(3 four-team districts, and 5 five-team districts)

5 Ciass System

A) Approximately 44 schools per class
1} 5A-45 teams (3 five-team districts, and 5 six-team districts)
2) 4A-45teams (3 five-team districts, and 5 six-team districts)
3) 3A-45 teams (3 five-team districts, and 5 six-team disfricts)
4) 2A-45 teams (3 five-team districts, and 5 six-team districts)
5) 1A-44 teams (4 five-team districts, and 4 six-team districts)

4 Class System

B} Approximately 56 schools per class
i) 4A-56 teams (8 seven-team districts)
2) 3A-56 teams (8 seven-team districts)
3) 2A-56 teams (8 seven-team districts)
4) 1A-56 teams (8 seven-team districts)



KHSAA RULES AND REGULATIONS
Govermng t:he Foothall Champmnshlps _ .

[A a'opted b y theEaaf'd of G‘ontm/]
[Case situations refer to mﬂngs and interpretations used to interprat and admiister these provisions which can be found i

the Case Situstion section of the Handbook. [When possible,.
L. Assignment of Schoals to Distrlcts, Reglnns and
Classes .
a) CLASSES

The Kentucky ngh School Athletic Associstion shall
sponsor postseasor--competition in, foothall for beys,
provided that fifteen {15)] percent of the member schools

declare intentions to. participate in said competition.
Member schools desiring  to participate in  KHSAA
sponsored  postseason  competition  shall - notify  the

Assoclation office prior to Septermnber 1. Classification shalt
be based on enrofiment in grades 9-12 including all special
education students. The state shall be divided inta four
classes based on enrollment by the Commissioner, with the
approval of the Board of Control. Newly added or deleted
programs will be handled on a case by case basis by the
Commissioner’s office
As of August 1, 2005 the alignment for football for the
2003 through 2006 playing seasons shall be as follows —
‘Class A (schools with ranked enrollments 4163
through 217, 0 to 531.0 average]
Semi-State 1 ’
Region 1, District 1 - Ballard Memorial, Fulton City, Fulton
County, Mayfield, Murray
Region 1, District 2 - Caverna, Crittenden County,
Hancock  Coungy,  Mclean County Metoalfe County,
Russeliville
. Region &, District 3 - Bardstown, Bethlehem,
Campbelisvils Kentucky Country Day, Fort Knox, Green
County, Holy Cross [Louisvile}
"Region 2, District 4 -Carroll County, Danville, Frankfort,
Harrodsburg, Owen County Trimble County
Semi-State 2
Region 3, District 5 - Beschwood, Beflevue, Bracken

- County, Dayton, Haly Cross [Covington), Ludlow, Newport ‘|-

Central Catholic

Region 3, District ‘6 - Bath County, Berea, Fairview,

" Lexington Christian, Nicholas Coungy, Paris, Raceland
Region 4, District 7 - Cumberland, Evarts, Harlan, Lynn~
Camp, Pineville, Somerset, Wiliamsburg '
Region 4, District B - Allen Central,
Paintsville, Phelps, Pikeville, South Foyd
Withdrawn * from competition -~ Eminence,
Christian ’

Class 2A (schools with ranked enrollments 109
. through 162, 531 1 average to 752.5 average)

' Semi-State 1

Region 1, District 1 - Caldwell County, Fort Campbell,
Heath, Lone Oak, Muhlenberg South, Rad!and Trigg
County, Webster County .
Region 1, District 2 - Butler County, Edmonson County,
Glasgow, Hart County, Monroe County, Owenshara
Catholic, Todd County Central

Region- 2, District- 3 - Christian . Academy-Louisville,
DeSales, Elizabethtown, Larue County, Moore, Shawnes,
Washlngton Courity, Western

Region 2, District 4 - Casey County Corbin, Garrard
County, Wayne County

Semi-State 2 ’
Region 3, District 5 - Henry County Lloyd Memorial,
Mercer County, Newport, North Oldham

Region 3, Districe G - East Carter. Estil County, Fleming
County, lewis County, Morgan County Powell County,
Russell, West Carter

Region 4, District 7 - Breathitt County, Cawooci Knott
County Central, Leskie County, Middlesboro

- Region 4, District 8 - Belfry, East Ridge, Magoffin County,
Sheldon Clark Pike County Central, Prestonsburg, Sheiby
Valie

Wlthdyr'awn from competltlon Betsy l.ayne

Hazard, Jenkins, -

- Bvangel

" Region 2, District 4 -Butler, DuPont Manual,

“gdditional crass-referencing infarmation has been includad].
Class 3A {schools with ranked enrcllments 55
through 108, 752.6 average to 1040.5 average)
Semi-State 1 _
Region 1, District 1 - Calloway County, Hopkins County
Central,. Hopklnsvdle Madisonvile North: Hopkins, Paducah
Tilghman, Union Courtty
Region 1, District 2 - Adair County, Allen County-
Scottsville, Bowling Green, Breckinridge County, Franklin
Simpson, Logan County, Warren East
Region 2, District 3 — Atherton, Bulitt East, Central,
. Dess, Fairdale,  Jeffersontown, North Bullitt, Valley,
Waggener
Region 2, District-4 - Boyle County, Marion County, Pulaski
County, Russell County, Southwestern, Taylor Courty
Semi-State 2
Hegion 3, District & - Covington Cathollo Grant County,
Highlands, Pendleton County, South Otdham
Region 3, District 6 - Anderson County, Bourbon County'
East Jessamine, Frarklin County, Harrison County,
. Lexington Catholic, West Jessamine, Western Hills,
Hegion 4, District 7 - Bell County Clay County Knox
Central, Letcher County Central, Madison Southern, Perry
County Central, Rockeastle County

- Begion 4, District 8 - Ashland Blazer, Boyd County,

Greentp County, Johnson Central, Lawrenoe County,
- Mason County
Withdrawn fram competition = MoCreary Central, Rowan
County
Class 4A {schools with ranked enrollments 1
through 54, top 54 schools, 1040.6 average and
up)
Semi-State 1
Region 1, District 1 - Barren County, Christian County,
Graves County Greenwood, Marshall County,  Warren .
Central
Region 1, District 2 - Apollo, Da\ness County, Grayson_
County, Henderson County, Ohic County, Owensboro
Region 2, District 3 ~Bullitt Central, Centrat Hardin, John
Hardin, Meade County, Nelson County, North Hardin
Iraguois,
Male, Pleasure Ridge Park, St. Xavier
Semi-State 2
Region: 3, District 5 - Ballard, Eastarn, Fern Creek .

- Qidham County Seneca, Shelby County Southern, Trinity -

[Louisville)
Region 3, District & - Boone- County, Campbell County,”

" Conner, Dixie Heights, Holmes, Ryle, Scott, Simon Kenton

Region 4, District 7 -
Lafayette, Paul Dunbar,
Woodford County -
Hegion 4, District 8 - George Rogers Clark, Lincoln County,
Madison Central, Montgomery. County North Laurel,
South Laurel, Whltiey County -

b) ENROLLMENT CRITERIA '
The basis for determining the schools to be placed in
Class A, AA, AAA, and AAAA will be the average total
-enraliment in grades 9-12 of a coeducational school
including all special education students for the two most
recent years available for the entire membership at the

- time of classification. The Board of ‘Contrel shall ensure

- that an upward adjustment is made for the enrollment of
a school with less than a full high school course, and for
schools enrolling boys only [double] .

c] CLASSIFICATION
Initiat classification is based on enrofiment data verified hy
the Kentucky Department of Education for the twe years
" through the enrollment of the 2001-2002 school year.
1) Classification Plan
' a) The enrollment data used to determine the class

" -. boundaries shall be obtained from the Kentucky

Bryan Station, Henry Clay,
Scott County, Tates Creek,
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Department of Education or other verifiable

- sources in the case of non-public schools.

_ b) The classification shall be for a four-year period.

¢] The schools shall be placed in enroliment ranked
order [after adjustment for single-sex schools}

d} The school shall then be placed into equal

divisions based on the number of - classes
approved by the Board of Control. For example,

" if there are 216 schools, and 4 classes, 54 shall -

be in each class. .

2] The-highest ard lowest enrolinsnt avef'age from -

each class shall form the bounds of the class {or

the purpose of making adjustments after two

years.

. f} " If there are an odd number of schools or the

2].

E)

4)

number of schoadls is not evenly divisible by the
number of classes, the. extra teams shall be
placed from the lowest. class first, up to the
highest class. Far example, if there were 214
teams and four [4] classes, there would be 53
in AAAA and AAA, and 54 in AA and A.
g) If the ranking and division leaves two or more
- teams with equal enrollments at the dividing
point. for class division, the Board of Contral shall
determine which teams go into each class. Arst
preference is to use enrollment data at levels

other than the top four (4] grades ta determine "

the class boundaries. If the enrolliment data does
not yield a clear conclusion, the teams going into
each class shall be drawn by random chance by
drawing by lot or by coin toss. - _
If at any time during the classification period, a
school withdraws from playoff competition, i shall

not be eligble until the end of the classification

period. : S _

The Board shall attempt to ensure that districts
shall not fall below four [4] teams and that travel
distance is considerad in making alignment decisions.
The average enroliment shall be computed again for
the previous two years using the enrollment data
from not earlier than the 2001-2002 schoal year
as the first of the average vears in order to make
adjustments to begin with the 2005 season. Any
school whose enrolimient average exceeds or is
below the class hounds by five (5] percent or more
shal automatically be moved after the first two
years of the afignment. This moverment shall be

irrespective of the total number of teams in the

class. S

d] District CHAMPION -

11

2)

H

Class A, AA, AAA and AAAA will be divided into two
semi-states with four regions-in each semi-state,
and those four regions having two districts in each
region. ’ )

‘To be eligble to be champlon,-runneruup, third place

or fourth place pesition of a district, a team must
play alt other teams assigned to their district.

The champion, runner-up, third place or fourth place
position in each district shall be determined by the
win-oss ' record. based upon the games  played

against opponents in the district, Only games -
“scheduled by contract prior to the first legal playing
date and played before the first weekend of the -

state playoffs shall be used in determining a district

winner or runner-up. P

a] TIE-BREAKER [two teams]. In the case of a tie
for the champion, ,runner-up, third place or
fourth place position between two teams based
upon the wir-loss record, the team that won the
game contested between the two tied teams
shall be declared the winner.

b} TIE-BREAKER {more than two teams). Should

three or more teams tie for the a district

- postiion based upon the windoss record, the
" position shall be determined by the following: .-
[i] If one of the teams has defeated sach of the

- other teams tied in games contested

- . between them, that team shall be declared
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to hold the highest position, and the winner
of the game between the remaining teams [if
less than four) shall be declared the second
highest position. In the event of more than
three teams being tied, where one bhas
defeated each of the tied teams, that team
shall be declared the highest position, and
the tie-breaking procedure shall be re-applied
for the remaining tied teams. -

{i] If the tie remains, each team tied for the

- position shall receive one paint.for each game

©won by any four of their defeated opponents
in all games, except for the games played

- between any two of the tied teams. All -

games played shall be counted in applying the
tie-breaking procedure, including out of state
games, with the. exception that a defeated
school may be counted only once in the
procedure regardess of the number of
games played against that particular school.
Teams awarded forfeit victories [whether or
not ‘a forfeit fee is paid] may count the
defeated opponents. of the forfeiting team,
provided the game was not replaced on the
schedule. _

(ii) [f- the tie remains after . application of
provision i), an additional defeated
opponent’s wins will be added to the point

- totat for each team until the tie is broken and
the winner -of the tied position declared, or
until all games are exhausted.

[iv] if the tie for the position involves only three

teams, and the application of (i} and [iii)
results in one team being declared the
winner of the tied position based on point
totals, the highest point total from the
application of [if] and {ii} between the two
remaining tied teams shall be declared to
hald the next position. :

{v] If the tie for the championship involves more

—

than three teams, and the application of (i}

and [iii} results in one team being -declared
the winner of the tied position based on point
totals, the procedure shall then be re-applied
- t¢ determine the next position.
[vi] If the tie for the position tvolves more than

three teams, and the application of (i} and

(i) results in two teams remaining tied for
the position based on points, the head to

head game played between them shall break §

the tie, and head to head competition wil
break any remaining ties.

[villf a tie resulis after application of all
provisions of the above plan, the tie shall be
broken by the Board of Control,

Il. Dates and Times for Playoff Games

1} Playoff competition wili begin on the Fridéy or Saturday

three - weeks prior to Thanksgiving Day. Al playoff

- contests shaff be held on Friday unless there exists a
mutual agreement between the schools to hold the game
on another day due to field conditions or avadability, or in
the: mutual best interests of the competing teams.

a] The top four teams as determined by intra-district
records after all tie breakers have been applied wil
guslify for the championship playoffs. The finishing
position within the Region shall hereinafter be referred
to as the "seeded position” . . . }

b} in the first thres rounds of the championship playoffs

in Class A, AA, and AAA, AAAA, teams from District -

1 will play against teams from District 2 within the
-same Region for the Regional championship.

c} In each Class and Region Unless otherwise noted, the
first place team from District 1 [1-1] will host the
first round game against. the fourth place team from
District 2 [4-2], the second place team in District 2
{2-2) will host the third place team from District 1 [3-
4], the second place team from District 1 (2-1] will

‘st the third place team from District 2 (3-2), and
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the first place team from Dissrict 2 [1-2) will host the
fourth place team from District 1 [4-1]. In the second
round, the winner of the game between 1-1 and 4-2
will play the winner of the game betwsen 2-2 and 3-1,
while the winner of the game between 2-1 and 3-2 will
play the winner of the game between 1-2 and 4-1. In
all games in the second round, the team with the
highest seeded position [finishing position in district)
shall host the game.

d) For the Regional championship (third round), the
highest seed shall host the game. Should teams with

the same seeding meet #n..the third round; the team |

representing the even numbered District shall host
the game in even numbered years, while the team
representing the odd numbered District shall host the
game in odd numbered years.

e) For the semi-state round [fourth round], the champion
of region [ will play the champion of region 1l, while the
champion of region Il will play the champion of region
V. The game wil be hosted by the odd numbered
region in odd numbered years, and by the even

- numberad region in even numbered years.

f] Winners of the fourth round games will play for the
class championships on the Friday or Saturday
following the first weekend after Thanksgiving Day.

2] No playoff game shali be scheduled or played on a date ar
time that requires a loss of school time.

-3} If the score is tied at the end of any game, it will be

broken in accordance with the National Federation tis-

breaking procedure enumerated in the Foothall Rules -

Manual.

4} The visiting team shall have the choice as to the end of
the field on which they want to warm up.

5) Game officials shall assume jurisdiction over the contest
one hour before time for the parme.

6] The site of all games during the first four rounds in ali
classes shall be determined by the designated home
taam.

7)The Board of Control shall determine the site of the
state finals after receiving the Commissioner’s
recommendation, and shall be guided by necessary hotel
facilisies, playing fadilities, and community/arsa support.

Hl. Game Managers

The Principal of the heme school or his/her designee shall
serve as the manager for each game of the footbalf playoffs
with the exception of the final game in each class, and shall
be responsible for ensuring that the game arrangements
are complete. The principals of the competing schools, or

| their representatives shall agree on all matters pertaining
8 to the game, including but not limited to, date and starting

time, admussion charges, expenses, and allocation of

8 reserved seat tickets for the game. Disagresment on any
of these items shall be referred to the Commissioner, .

whose decision in the matter shall be final. ft is an explicit
duty of each tournament manager to inform the

| association IMMEDIATELY as to the bracket /

pairings / entries / results when reguested by

N KHSAA staff and according to the time desadlines

provided including the aciual site of ihe tournament
it it is not held at the school. In addition, it shall be
the duty of the manager of each contest in soccer,
valleyball, foothall, basketball, baseball and softball
to contact the KHSAA Scorcboard with the final
results following each contest. This is in addition to
fulfilling lecal media requests. The Beard of Gontrol
has appraved the policy that the receipts of a
tournament can be assessed f(a fine levied against

.the manager] for failure to comply with these

provisions. The Commissioner shall serve ‘as the manager
for the state football playofi finals and shall hande al
arrangements for the games. The Commissioner may
appoint as many assistant manager‘s as deemed necessary
to manage the event.

V. Ellglblllty to Enter Tournament Play

To be eligble to compete in postseason competition, a
member school team shall have competed in games against
all teams in a district during the regular season..

V. Contestants

‘A school may enter a team composed of an unlimited
number of players. However, at the state finals, only a
squad of fifty-nine [59) persons, including all support
personnel shall be included In the expense reimburssment.

_ The roster or eligibiity list for the players on the team shall

be submitted to the game manager in accordance with the
schedule provided prior to the start of the championship
game for each playoff class. Cheerleaders from
participating schools will be admitted in uniform to each
contest.

V1. -Officials . ’ :

For regular season games, football off cials are pald 550
per game per official for a five (5] person crew. The local
regional policy board may approve a supplement for
incidental expenses such as travel and milsages.

Oifficials for all KHSAA sponsored state championship
competition shall be assigned by the Commission. Only
KHSAA Level 2 or Level 3 officials shall be used in alf rounds
of the state football playoffs. Exceptions must be approved
by the Commissioner. Local associations may submit
recommendations for postseason assignments to playoff
contests. The final selection shall be made by the
Commission. : :

The Board of Control has established fees for postseason
play. In all tournament levels, two members of the crew of
officials are te be paid a mileage allowance for a maximurm
of twe cars based on the miteage submitted to the manager
by the association staff member in charge of the sport or’
his/fher designee. Additional postseason sllewsnces for
Iodging, ste. shall be at the discretion of the tournament
manager and must be approved by the Commissioner.

First round playoff officials shall be paid a fee of $55.00
per game and shall be assigned to a five-person crew. In the
case where an official is reouired to travel outside of the -

local assigning area by virtue of the assignments, the fee

shall be increased by $5 per person, per game.

Second round playsff officials shall be paid a fee of $60.00
per game and shall be assigned to a five-person crew. In the
case where an officiat is required to travel outside of the
local assigning arsa by virtue of the assignments, the fee
shall be increased by $5 per person, per game.

Third round playoff officials shall be paid a fee of $65.00
per game and shall be assigned to a five-person crew. In the
case where an official is required to travel ouiside of the
locat assigning area by virtus of the assignments, the fee
shalf be increased by $5 per person, per game.

Fourth round [semifinal] officials shall be paid a fee of
$70.00 per game and shall be assigned to a five-person
crew. In the case where an official & required to travel
outside of the local assigning area by wvirtue of the
assignments, the fee shall be increased by %5 per person,
per game.

State championship of‘flclals shall be paid a fee of $80.00
per game and shall be assigned to a five-person crew.

VIl. Champion

The champion of each class shall be the winner of the
game played in the final game to be held on the Friday or
Saturday following the first weekend after Thanksgiving.
VIl. Trophies and Awards

Trophies will be given to each district and region winner
and runner-up. The state champions and runner-up in each -
class and the eight-man winner and runner-up shall receive
a trophy. The cost of the trophies is to be financed by the
gate receipts at the playoff site. The state champion and
runner-up shall receive fifty-nine (59} individual medals.

IX. Finances '
a) FIRST;SECOND, THIRD and FOURTH ROUND
. ’l] The proceeds of all playoff games, with the
exception of the final game in each class, wil be
used to defray the expenses of the visiting tearn,
officials, trophies, and other necessary expanses.

2) If no agreement can be reached on lodging, meal,
and travel expenses, it is recommended that the
gross gate be divided evenly between the teams
after the payment of officials and trophies. This
encourages the visiting team to minimize the travel
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expenses and the home team to control game costs
and eliminates the perception of inflated costs by

- either the traveling team or home management.

3] There shall be no allowsble expense for field or
facility rental unless such can be documented by the
payment of rental to an outside  entity. If such
allowahle expense is to be paid, the amount shall be
the exact amount paid to the outside entity.

4]

state expense allowance is recommended. For the

fourth round, scheols are encouraged to consider a

mileage allowance to be paid to the visitors prior to

the gate split due to substantial travel distances
involved. ‘ :

b) STATE FINALS
1] The Association wil finance the final game in each

class. Expenses for lodging and meals and an

allowance for team travel wil be paid to each
The sguad for expense -

participating  school,
reimbursement purposes shall be limited to fifty-nine
(59]) persons, including the principal, coaches, team
members, cheerleaders, cheer sponsor and other
personnel,
Schools failing to stay in the motel assigned by the
Assnciation shall forfeit the lodging allowance. - :
The rate to be reimbursed for state championship
play is $1 per mile {round trip] for two vehicles, ‘55
per meal per person, and a maximum of $13 per
person per night for lodging as approved. -
After all expenses have been paid, the Kentucky
High School Athletic Association shall retain profits
from each state tournament.
X. Special Tournament and Regular Season Rules
1] Specifications of Felds and Game Balls
. The specifications for recommended and required
~ standards for fields to be used in tournament play may
- be - developed . by Association staff and Advisory
Committees and approved by the Board of Control. The
Association may enter into a contract to restrict the use
of a hall in tournament play to a specific brand or madel.
2] Running Clock Provisions
The Association shall utiize provisions of the National
Federation playing rules which allow for the clock to
" . continue running [with the exception of a-charged time-
out] when the score reaches a 45-point differential at
halft-time or afterwards In any varsity contest.
a) After the first half, any time the score differential
reaches 45 points or mare, the following changes will
~ be made regarding rules determining when the clock
will be stopped and/or started. The clock shall-continue
to run from the point that the differential occurs
‘[without regard to a later return to less than the
differential] with the fallowing clarifications:

2]
9]

4]

- b) The clock SHALL STOP when an official's time-out is

called as in the following specific 3-5-7 ocourrences,
and shall subsequently start on the READY FOR PLAY
signal:
i} For measurement of a possible first down {3-5- 7a}
] When captains and coaches are notified of the time
_ remaining [3-5-7d).
i) gog a player who appears to be injured [(8-5-7e and
10},
iv] For .a player in need of equipment r‘epatr‘ [(3-5-7f
and 3-5-6 and 3-5-56b],
v] When a coach—refer'ee confer'ence ooeurs [3 5 7i
and 3-5-11],
vi) After a foul, to admlnlster a penalty [3-5-7),
viiJFor any unusual delay in getting the bal ready to
play [3-5-7k],
viii] Fallowing the try, successful FG or safety. {3-5-
7m),

If no other agreement can be reached, using the
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ix] A score occurs. Faollowing a try, field goal,. or
safety, the clock shall start on the ready for play..
Following a 6-point touchdown, the clock shall
remain stopped for the PAT, but shall resume on

. the ready for play for the ensuing kickoff, :
- ¢) The clock SHALL STOP when an official's time-out is
-called as in the following specific 3-5-7 occurrences,
and shall subsequently start on the SNAP: '

i} For unusual heat or humidity which may create a -
health risk to the players [3-5-7h), -

i) For an approved TV/radio time-out [3-5-71),

i} A charged tlme—out is called [3-5-1. 35- 2 3-5- 8 '
3-54, 3-558],

- iv] At the end of a period -

v] The clock SHALL NOT STOP when an official's

time-out is called as in the followmg specific 3-5-7
" . DCCUrrences:

vi} When a first down is declared (3-5-7-h);

- viiJFollowing a change of team possession [3-5-7c and
3-5-8],
viii] To dry or change the game ball [3-5-7g)
‘NOTE: The use of this rule does nat preciude the use of
NFHS Rule 3-1-3 that reads: "A period or pericds may
be shortened in any emergency by agrsement of the
opposing coaches and the referee. By mutual agreement.
of the oppaosing coaches and the referee, any remaining
periods may. be shortened at any time or the ‘game
terminated.”
3] Interrupted Games -
a} Befer to NFHS Playing Rule 3-1-4 as KHBAA has
authority to determine procedure for game ending.
b} if game interrupted and cannot be resumed, three
) choices exist-

i) Terminate game with score as it exists;

if) Resume game at paint of interruption at a mutually
agreed date and time. This decision must be
finalized at the site prior to team departure.

il Resume the game-on the following calendar day,
unless published Board palicies prohibit such play, in
which case it shall be piayed the following day.

iv] if game interrupted
{aa)] Same crew of officials expectecl to return to

complete contest
f{bb] Substitute officials shall 'be paid the lucal policy
board mileage add-on only | '
foc] Local associations shall develop policy  on -
compensation of substitute officials [such as .
. pooling game fees, ete] .- :

v] Officials have na say in the postponement declsmns
except to moderate discussian.

vi] Officials and coaches should involve not solely

: coaches, but school administrators in the decision.
Cwii)All involved: must remember that this situstion is
caused by elements such as. weather that are §&
uncontrallable by anyone, and keep the dlscussmns "
in that perspective. :
4] Overtime
The National Federation 10-yard tie-breaker pr-ocedur-e
shall be usad in overtime as written in the playing rules.
5] Additional Rules for Contests
Additional rules, governed by State Association adoption
provisions in the National Federation Playing Rules or
otherwise developed by ~the Association may be
implemented in contests played in Kentucky and will hE_
distributed to the membership when relevant.
Xl1. School Persannel to Accompany Team .
in accordance with Bylaw 20, each school having,
participants in-a KHSAA event shall send a school designee
to accompany the team. This person should be designated
in writing by the Principal and approved by the local Board of
Education. '
[See Case Situations on Page F7-82]







Christian Fellowshiy

1343 U.S. Highway 68 East + Benton, Kentucky 42025
Phone: (270) 527-8377 + Fax: (270) 527-2872 + e-mail: cfs@christianfellowship.org

February 16, 2006

To: Mr. Bill Cowan, Calloway County High School M. Steve Woodward, Marshall
County High School, Mr. David Carr, Murray ngh School -

CC: Commissioner Brigid DeVries, Mr. Lany Boucher, Mr. Julian Tabkett '

This letter is to notify you of our intent regarding the 2006-07 and 2007-08 basketball
seasons at Christian Fellowship School. We have decided to withdraw from district play -
in basketball both varsity girls and varsity boys, for the next two years. We understand

- that with this withdrawal from the district that we will not be able fo enter post-season
play and will not be able to schedule the full 24-game schedule.

We are hopeful that at some point in the future, we will be able to play at the district
level once again. We wish each of you continued success with your athletic programs.

Deborah Lewis ‘ Scott Wa er ~ Kenny Solomon
Interim A.D. des1gnated rep. Boys coach + {arls coach

Equfpiing A Gomoration To Jmpract Tt Weorld



Kentucky High School Athletic Association

2280 Executive Drive  Lexington, KY 40505 © www.khsaa.org © (B58)299-5472 {859)283-5999 {fax)
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MEDIA ADVISORY: THURS., MARGH 30,2006

g

UPDATE ON KHSAA .PUBLIC!NON-PUBVLIC REPORT TO BOARD OF EDUCATION

The Board of Control of the Kentucky High School Athletic Association held a special meeting
on March 17, 2006 to discuss a course of action with regard to proposals submitted by the
Public/Non-Public Task Force. By a vote of 15-2, the Board of Control approved three
amendments to KHSAA bylaws. These changes will be reviewed by the Kentucky Board of
Education as part of the regulatery process within the structure of 702 KAR 7:065.

The three proposals deal with Financial Aid (Proposél 1), Transfer after representing a member
schioci below grade nine (Proposal 2} and Territory and Feeder Pattern definition (Proposal 3).

The fbliowmg links on the KH3AA website outline the three proposals
hitp: Hwww . Khsaa, orq/kde/belowqradenmeprooosa! pdf

http:/fwww.khsaa.orq/ kdefieed erpattemandtemtoryproposeiI.pdf

hitp:/fwww . khsaa.org/kdeffinancialaidproposal .pdf |

'http://www.khsaa.orq/kdelkhsaastatusOS1 Erevised.pdf

KHSAA Commissioner Brigid DeVries will appear before the Kentucky Board of Education to
provide a status report at the April 11-12 meeting. Until that time, the Association has no further
Comment on the proposals or related issues. :

- KHSAA ~



KENTUCKY DEPARTMENT OF EDUCATION
- STAFE NOTE

Review Hem:

Kentucky High Scheeta/—\th‘;eticiAssociatton' Repo't e e e e e e

Applicable Statute or Regulation

KRS 156.070
702 KAR 7:065

I-Iistorleacquound-

At the direction of the Kentucky Board of Educatlon KHSAA Commissioner Brlgld DeVries .
empanelled a Task Force of individuals from all types of KHSAA member schools to attempt to
resolve issues in the organization. Those issues led in October to a vote of the membership on -
separate championships. for- the sports under KHSAA jurisdiction. Upon receipt of this
information and due to a desire to find an alternative solution to the perceived syunptomatlc
issues, Commlssroner DeVries was directed to assemble this Task Force which has met on
two occaswns : : :

" The purpose of the Task Force meetlngs was to attempt to reach compromlse between the
publzc and private member schools regarding four major subject areas:; _
1. “Codifying rules and restrictions on the acceptance of financial aid by student athletes to
" attend tuition-charging schools;
" 2. Studying restrictions on athletes who partlclpate fora member schoof prlor to ‘enrollment
in-grade nine and who then do not enroll at that school: '
~ /3. Defining an athletic territory for KHSAA member schools that do not have ngld boundary-‘
.. defined by the local board of education; and .
4. Revising and strengthening of comphance and mvest!gat:ve procedures concernrng
- KHSAA rules. - . -

After its initial review of tie report of the ftrst meetmg of the Task Force, the Kentucky Board of

Education by letter from Chairman Keith Travis to Commissioner DeVries, directed the

~ Association to finalize the meetings of the Task Force, and attempt to agree on proposals fo be
submitted to the KHSAA Board of Control for review. '

- The subsequent meeting was heId on February 20 2006 and the Task Force, by general
consensus and through the facilitator, Justice James Kelier, proposed significant changes in
- subject areas 1 and 2 above, and such was reported to the KHSAA Board of Control at a
~ special meeting. There was not consensus on item 3 from the Task Force, and two alternative
solutions were submitted to the Board-of Control for review. Subject area 4, compliance,
involves a myriad of undetermlned rule changes and as of yet, f:nai proposals have notf been
formu!ated : . :

' The KHSAA Board of Control met on March G at the offrces in Lexmgton and from that meetlng
finalized three proposals addressing these subjsct areas, On subject area 3, the defining of an
athletic terrltory for prospective student athletes, the Board chose to endorse the proposal put




. forth by the representatrves of the pub[ic schoois Whlch correlates nmth grade ehcnbllltv and the
"~ type of school attended in grades 7 and 8 B : : '

n attempt:ng 1o comply wrth the aggressive timetable ca]led for by Chalrman Traws--
correspondence the Board also met again on I;ﬂarch 17, 2006 to discuss the issues. By a vote
of 15-2, thé Board of Control approved the’ proposed amendments to KHSAA bylaws and.to -

request that the Kentucky Board of Education approve these changes through the regulatory -
- process within the structure of 702 KAR 7:065. The three proposals, dealing with Financial Aid

{Attachment “A”), Transfer after representing a member school below grade nine (Attachment_
- "B") and Terrltory and Feeder Pattern defrnltlon (Attachment ‘CY) are attached

Contact Person:

Brigid L. Devries, Commissioner

Kentucky High School Athletic Assomatlon
. 859 299 5472 ' .

- KHSAA Commlssmner o o '.'Commissio.n'er of Education.

' Date: .
April, 2006
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PROPOSAL 1- FINANCIAL AID PROPOSAL - March 17, 2006

- Rationale - This proposal woufd codify previous interpretations and restrictions regarding financial aid in

KHSAA member schools to attempt to have all schools on the same level with regards to selection,

‘acceptance and continuance of enrolment by the student body. This proposal codified previous
interpretations and- attempts to eliminate perceptions about advantages gained by schools awarding
flnancual aid. NOTE: The current Bylaw 7 would become a section under Bylaw 8.

| Bylaw 7. Financial Aid [new]

Sec. 1) Definitions for this bylaw. . =~ 77 77 Teem s e e e
a) Tuitioh= means the amount of necessary fees, costs and other charges to attend a member school
_as determined by that member school's published scale of charges. The tuition at the member school
shall be the same for all students in like situation lrrespectwe of participation in athletics and shall nct
. Include room and board expenses. - '
'b] Classification of Schaols - means the class1ficat|cn of the member schools as defined by the Kentucky
 Department of Fducation. The six current classifications are: [1]_A1- District operated generafl -
program_or multi-program schools; (2] D1 - Kentucky Department of Education operated schools
[Blind and Deaf); (3] F1- Federal Dependent Schools; {4] J1- Roman Cathalic schaols: [5] M1- Other
Religious schools and [B] BR1-Private nan- church related schools.

c] Public Schools- means the memher schools receiving funding - from the Kentucky Department of

. Education or comparable federal sources. Public schools shall include the menber schools which are
classified as A1, D1 or F1.

dlNon-Public Schools - means the member scheels not receiv:nq funding from _the Kantucky
Department of Fducation or comparable federal sources. Those schocls shall include the member -
school which are classified as J1, M1 and R1. :

2] Non- -Public School Zone - means the zone to which each non-| pubhc schocl is assugned The- four
current non-public school zones are Cc\nngton Lexington, Louisville and Owensbaro. These non-public
school zones shall be comprised of the counties cantalnad in the geagraphrc alignment related to the
archdiocese of the same name.

f} Non-Public School Governing Board- means the entlty having cverslght over the member school For
- purposes _of this bylaw, the "governing board” of a non-public schoal shall be determined by the school -
© type. For J1 schools, the "governing board” shall be the archdiocese and geographic references shall
be the counties included in the non- pubfic school zone of the school. For the R1 and M1 schoals, the
“governing board” shall be as defined by the governance structure of the institution.

g] Immediate Family- means the student and the student's father, mather, brother, sister, step- father o
step-mother, step-brother, step-sister, husband, wife, aunt, uncle, grandparent.

h] Financial Aid— means any and all aid given to a student which reduces tuition, including, but not limited
to, awards, reductions and waivers.

)] Need-Based Aid— means the amount of financial aid that an_independent financial analysss of the
student’s financial aid application demonstrates that the student needs to pay tuition to attend a
member schaol, provided such analysis is performed by ‘an agency approved by the Board of Contraol,

j] Merit Aid- means_financial aid awards given by the member schoal based solely on academic/test
performance which are available to the entire student body through a competitive application process
and that the selection of the recnplent[s} is based on published 0b|ectlve crrterta which may not include

~ athletic achievemnent or ability. : o
 k]Merit Aid Test - means the academic assessment or p]acement test approved by the Board of
. Controf prior to its administration,

) Merit Aid Test Date — means be the date submitted by each membar schcc[ for the admlnlstratmn of
the merit aid test.

m] Firancial Becords- means the records related t9 any financial ald anal‘ sis of the student including
but not imited to, immediate family’s records of the method and sources for all tuition payments

Sec. 2) Non-Permissibie Financiat Aid :

A student shall be ineligible to participate in mterscholastlc athletlcs if the student _ L o

i] Receives financial aid beyend the limits defined in Section 1[i] except for merit aid allowed under this
bylaw, and waivers of tUItiDn for non—domest[c students ru!ed ehglbie under Bylaw B, Section 2 -
Lore:gn Exchange]; : '

LA current(ssuesccmmfttee ltask force|teskforeeproposals|fina! pmposa.t'_lﬁhancfsfaidpro;casai dec
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_ PROPOSAL 1- FINANCIAL AlD PROPDSAL March 17, 2006
u] Receives merit aid based on an unapproved merit aid test; ' .
i) Receives merit aid based on a merit aid test not administered on an eppreved merit a|d test date;
iv]Beceives merit aid greater than twenty-five percent [25%] of the tuition at the member schoal, '

v] Receives merit aid from a member school that has already grven merit eld to the greater of five 3]

percent of its student body or five students;
vi]Receives financial aid that is not available to the entire student bady by pubilehed ob]ectlve criteria;

mermber school and/or its governing board;

representatives of the member schoal;
“.ix]Receives any financial aid that is indirectly or dlrectly related to athletic ech[evement or ability;
x] Has any part of the financial obligation to the member school paid d|rectly or, lndlrectly by individuals
putside of the student’s immediate farmnily; :
xi]Does not agree to complete disclosure of financial records as deﬁned in this bylaw upon requeet ef
© the KHSAA and its officials, emp[eyeee and agents,

‘Sec. 3] Financial Aid Restrictions and Reporting

All membher schools ehel! annually report detalled finanmal aid lnformetion to the: KHSAA lncludmg but not
irited to: L

i “T'uition schedule and/or other fees eppilcab!e to the etudent body at the member' schoof;

i) The merit aid test heing utitized by the school and the merit aid test cate; and

i) A detailed I|eting ef the amount of ﬂnenmel e:d awarded by the member schoo[ [ncludlng but nat -

“limited to:.

1] The need-based aid eec:h etudent-ethiete is ehglble to receive based on the repert of the epproved :

independent agency;

2]The menit aid given to each student end the quallfymg score ueed to rnake the deterrnlnatson
3)The amount of need-based aid awarded to each student; and '

4] A specific listing of the sports in which each student participates.

+The perenthetlcal Cese Sltuetton would remaln Whach identifies the six appr‘o\fed agenmes Whlch ‘would net_ '

be codified into the rules to allow for review by the Board, but would be printed in thé interpretations.

neee based aid analysis?

The Bpard of Controf has approved the faﬁ’owrng egencxes to per’for'm the need based erd analysis -
Financial Aid independent- Review . {Rosemount, MN], Family Financial Needs Assessment [Hernando,

' CS - Which independent agencies heve been appraved by tbe Board of Cantral io perfarm the

. M&]. Frivate School Aid Service [Lekewood, OUHJ, School and Student Service for Financisl Aid - ¥

(Princeton, NJJ. Tuition Aid Data Services (Gt. Paul, MNJ, and FACTS Grant in Aid Agency {Lincoln, INE].

The use of any unapproved agency renders the student ineligible under By/aw 7 A member schoo/ may . B

petition the Board of Contral to approve independent agencies.

CS - What merit aid tests have been approved by the Baard of Control to determme the

amount of merit aid a student may receive?

- The Board of Controf has approved the foflowing merit aid tests to deter ermine the amount of merit é‘ld :

a student may receive - High School P/ecemenr Test [Seho/asmc Testfng Serwce /nc Bensenw//e i
and Earth City, MO.]

The use of any ungpproved frierit sid testrenders the student /ne#gfb/e under E’y/aW 7 A member school. - B

may petition the Board of Control to approve other merit aid tests.

' CS - For purposes of Section 2[a){v], how does t:he member school def:ermlne whleh students .

are counted against the limit?

Determinations of which students count egainet the #mft in Sectfen E[e][ i/] are: based chmno/agfea//y on R

' rhe date of the ewer'd of merit afd

. f‘lcukrentfbsueecammftree lte._ék force ]teskfarc‘epﬁepesef.SIﬁna/ ,Dr‘aposafsJﬁheneliﬂ;ﬂa/b'p}'oposei oo

. viil} - Beceivds figancial ard frofn a funding source thes 8 ot under “the. CUEtDDf and controi’ of the -

vili] Receives any financial aid other than the per‘mltted need- based aid or memt aid detailed ebove
from a member school, any other entity governed by that member school's governlng board or any
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PROPOSAL 1- FINANCIAL AID PROPOSAL - March 17, 20086
CS - Is there a procedure to be followed by a member school who has submitted a Merit Aid
Test Date and is unable. to administer the test due to weather or other clrcumstances

beyond the control of school authorities?
Yes, the school can, in writing, request that the Cammfss,'oner approve an additional testing date in the
event that such circumstances arjse that prevent test administration on the pre wousﬁf scheduled date.

Effective Date and Implementation Issues: Could be effectlve immediately. Would require sampling of

nen-public schools to determine all testmg lnstrumunts Meporting reguirements cotid be knpiatiented”
effective with 2005-2007. '

Fleurrentissuescommitiee|task force |taskforceproposals\ingl propossis\financisiaidoroposs), doc
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PROPOSAL 2- BELOW GRADE NINE PROPQSAL - March 17, 2006

Rationale - This proposal is designed to lessen the "Open Season” on rising 9" graders. In many areas,
- when students have participated at the high school lvel while being enrolied below grade nine, there can
be a climate for nearly college level “recruiting” of the kids before and upon B™ grade graduation. This
change would clarify that if students participate at any level at a KHSAA member school while enrolled
below grade nine, they shall enroll in that member school or lose one year of eligibility at all levels in all

- sports and a second year at the varsity level. This ghange is basically a return the transfer rule to its

pre-1882 form when Bylaw 6 applied any time a student had represented a member school. The

7ppoposal rule 18 more stringent in that it applies to all levets ofplay:and” applies longer than a orelyehir™

penalty.

Bylaw 6. Transfer Rule
Sec. 1} Domestic Students | ‘

Any student who has been enrolled in grades nine [9) through twelve (12] and has participated in any’
varsity garme in any sport at any school following enroliment in grade nine [9} and who then transfars
schools shall be ineligible for interscholastic athietics at any level in any sport for one year from the date
of enrcliment in the new school. Any student who has participated in a contest at any level in any sport
representing a member scheol while being enrolled in grades seven [7] or eight {8] and who then enrolls
at a different member school {grade nine or above] shall be ineligible for interscholastic athletios at any
level in any sport for the first year of enrofiment, and ineligible to participate in interscholastic athletics
at the varsity level in any sport during the second yaar of enrollment at the member schoal.

The Commissicner has discretion [but is not required) to waive the period of ineligibiity set forth above

if one of the following exceptions has been met. Determinations of whether a student shall be granted a

waiver pursuant to this rule shall be based on the circumstances existing as of the date of enroliment at

the new school. The KHSAA shall not recognize as grounds for a waiver of the period of ineligibility an

argument that the educational needs of the transferring students would be better served through a

transfer. ‘ ' ' ' '

f] NON ATHLETIC PARTICIPATION FOR AN ENTIRE SCHOOL YEAR - In the event that the transferring
student did not participate in an interscholastic contest at any level in ‘any sport while enralled in
grades nine through twelve at the sending school during the entire academic school year immediataly
preceding the change in schools. :

THIS PROPOSAL MAKES NO OTHER CHANGES IN THE DOCUMENTED EXCEPTIONS FOR A WAIVER
OF THE PERIOD OF INELIGIBILITY [LETTERED s-€ and g-h in the 2005-P006 Handbook]. The minor
change in [f] fs necessary due to potential confice with the newly adopted Provision.

Case BL-6-74- What does the word “sport” as used in ‘Bylaw 8 represent with respect to
athletic participation? ‘ o : :
Sport has been defined as those sports which the KHSAA sanctions AND Sponsors a championship.

“Sport” includes baseball, basketbal, cross country, football, goff, soccer, softball (fast and slow pitch),
swimming, tennis, track, volleyball and wresting. Students whose anly participation in nterscholsstic
athletics involves particjpation i sports or activities other than those fisted are not subyect to the
provisions of Bylaw 6. ' '

Effective Date and Implementation Issues: Could be effective immediately. Waould require minar
revision to participation list report to ensure compliance monitoring. Would have to address the issue of
schools arbitrarily inserting students into contests to “lock thermn in” to particular schools, In addition,
would have to work with all school constituencies to ensure education or parents to this rule as it could
impact decisions to allow them to play on a high school tearmn while enrolled below grade nine. :

fleurrentissuescommittestesk foree\taskioreapropossls|final proposals\belowgredeninsproposal. doc
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* 7 gthool distiici-bourdaries of publtc Sch’dols o _ e

PROPOSAL 3- ATHLETIC TERRITORY/FEEDER PATTERN PROPOSAL - March 17,

2006
Ratmnale - This' proposal wouid define athletic territories for KHSAA member schools. Studente within

~ the athletic territory of the school would be permitted to attend the member school without athletic

eligibility restrictions provided the student is otherwise elfigible. Students outside the territory would face
a loss of eligibility at all levels of play for the first year at the school and at the varsity level for the second
year. This proposal would codify an affiiated school / feeder pattern - determination as a means of
restricting eligibility and attempting to make equivalent the "drawmg areae" fer' nen—puhhc achoela and the

T,

Bylaw 4. Enrallment

Sec. 1] Athietic Territory and Feeder Pattern Requnrement _ : _
-a8) Purpose of this Bylaw - this. Bylaw estahllahee an_gthletic terrltoryr and feeder pattern for each
member school of the KHSAA. :

b] Befinitions for this Bylaw : :

i] Classification of Schaols - means the classification of the member echeels as deﬂned by the
Kentucky Department of Education. The six current classifications are. [1] A1 - District operated
general program or multi-program schools; {2) D1 - Kentucky Department of Education eperated_ -
schoals [Blind and Deaf); [3] F1 - Federal Dependent Schools: [4] J1 - Roman Catholic schoals; [5)
M1 - Other Religious scheols; and [6} BR1 -Private non-church related schools.

i] Public Schoals — means the schools receiving funding from the Kentdcky Department of EdUCEtIDI’I
or r'drnpar‘able federal sources. Public schodls shal mclude the members schocls which are
classified as A1, D1 or F1. .

il Non-Public Schagls — means the SChDO|S not recewmg funding from the Kentuckv Department of .
Education or comparable federal sources. Non-public schools shail include the member schools
which are classified as J1, M1 and R1. :

iv]Bonafide Residence - means the primary residence of the student and hle/her cuetodlal parente

v] Non-Public School Zone - means the zone assigned to each non-public school, The four current non-
public_schaool zanes are Covington, lexington, Louisvile and Owensbora., These nan-public school’
zones shall lnclude the counties contained in the geoqraphic ahgnment related to the archdlocese of
the same name.’ -

vi] Public School Govern:ng Board — _means the_entity having overaght over the publu: member acheol
For purposes of this Bylaw, the ' governmg board of a public scheol ehafl be the local board of

.- education. -

vi]. Non-Public Schoal Govermng Board = means the entity having e\.erslght over the non- pubhc: ‘
member school. For purposes of this Bvlaw, the "governing board” of ‘@ non-public_schoal shall be
determined by the school type. For 41 schools, the © governing board” shall be the archdiocese and
- geographic references shall be the counties included in the nen-public school zone of the schoal. For
B1 and M1 schoole the “governing board” shall be as deflned by the gevernance etrueture of the

_ institution. :

viil) - Affiliated School - means the junior high/middle schoel that is governed by the same governlng

" board as the member school and that enrolls students i in any format to |nclude grades seven [7]
- and/or sight [8). :

ix] Terminal Public Schoel - means a pubhc school that is Idcated i Kentucky which termlnatea after'- :
grade seven (/] or eight {8] and is neither an affiliated schoal to any member schoal nor meets the -
reguirements of a non-resident student agreement per KRS 157.350[4]. : :

x} Terminal Non-Public School — means either a non-public school that is Iocated in Kentucky WhECh

. terminates after grade seven (7] or eight [8] and is not an affiiated schaol to any member school

or_a non-public school that is located jn Kentucky which terminates after grade seven [7] or eight

8] and is not an affiliated schaol to any member schoal within the same county.’

- xiJPublic School Feeder Pattern — means all. affiliated school{s) for a public member school as deﬁned
by the public school governing board. The public school governing hoard may include any or all of the
public affiliated schools under its iurisdiction in the public school feeder pattern and ray expand the
pubhc echool feeder pattern to lnclude any or &l .of the students that meet the reqmremente of an -

R

#rlotrrentissusscommities \task for‘c'.’_-','itﬂskforc‘gpraposa,’ﬂﬁhaf_prppgsa,{s‘]fe5'derpaﬁgpnand;grrjtarmpgp555,( doc - -
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: PROPOSAL 3- ATHLETIC TERFIITDFIY/FEEDER PATTERN PRGPDSAL March 17

. . 20086 .
eppreved non-resident student agreement per KRS 157. 350[4] or ether etudente ettendlng the
public school within the approved policies of the Kentucky Department of Education.

xi] Non-Public School Feeder Pattern — means all affiliated schools for a non-public mermber school S

.For non-public schools with an average enrolment of more than 300 students in grades nine [9).
through twelve [12] during the previous twa years, the non-public school feeder pattern shall be the .
non-public affiliated schools under the auspices af the non-public school goversirg board and the

- students who have attended those affiiated schoals in both grades seven {7] and eight [B]. For non- - B

"public_schaols with an average enrofiment of 300 or less students in grades nine through. twelve _'
during the previous two years, the nen—pubhc school feeder pattern shalt be the residences within a
20-mile radius drawn frem main entrance to the nen—publlc school -and any afftlleted echool outside
of this radius.

. xiii]  Public Feeder Schaoal - means eny efﬁheted schddl W[thll"l the publle echeo! feeder pattern fer a.

" particular public member schaol. : -
xiv] Non-Public Feeder School — means any affiliated eeheel Wlthln the non—publtc echeel feeder_ .
pattern for a particular non-public member schoaol. :

xv] Public Schoal Athletic Territory — means any and_all re5|deneee Ieceted within . the dletrlct L

houndaries for the pubhc school as defined by the public school governing board and may- he
" expanded. to_include any ar, all.of the students that meet the requirements of an_approved non-
resident student agreement per KRS 157.350(4] or other students attendin .g *he pubhc school .
within the approved policies of the Kentucky Department of Education. :

xvi] Non-Public School Athletic Territory — means any and ali residences located- wmth;n the boundaries -

of the non-public schoal feeder pattern, and the students enrolled in the member school or &
defined feeder school within the properly eetahllshed and reparted non-; puhllc schoal feeder pettern
c) Feeder Pattern Establishment :
Each member school shall have & feeder pattern defined bv thle By[ew This feeder pettern 1nc|ud|ng a -
list of applicable affiiated feeder schools, shall be reperted to the KHSAA on an annual basis in the
manner_requested by the Commissioner. - S S
d] Eligibility : : : .
] Below Grade Nine [9] Students — a etudent below grede nine [9] ehall be ellglble to pertielpate in- .
interscholastic athletics at a member school if: :
1]the student’s bonafide residence is within the member eehee[ 5 athletic terrlte JL
E]the student attends the feeder school for the member school; and :
~ d]the student’'s participation is.not in conflict with other restrictions. : ' _
ii] Students Grades Nine [9] Through Tweive [12) - a studens enrolled in eny grade nine [9] thrdugh'
twelve {12} at a_ member school shall be ineligible to participate in interscholastic athletics at any
level in_any sport for one year from date of eproliment at the member school and ineligible to
participate in interscholastic athletics_at the vareltv Ievel in any_spart during the second year of
enrollment at the member school if: N
1.]the studert’s bonafide residence is outelde of the member eehool s ethletlc terrltery, or
~2]the etudent did not attend gredee seven [7] and eight [B] at a feeder eeheel fer the member
_ school: : S S : ‘
ift) xcegtldn : o : : : : : :
- 1}Terminal Schools — prewded the etudent is ehglble under all ether Eylawe a student who
attended and is promoted from grade eight {8) by a terminal public school or terminal non-public

- gchaol shall be elighle to participate in in terscholastic athletics at any public school focated within -

~ the county of the student's bonafide residence or any non- publlc th00| Ioceted wnthln the non-
* public'school zone of the student's bonafide residence.

2]Promotion from Affiliated School- provided the student le'ehgnhie under -all ether By!ewe a student o

~ who attended and is promoted from grade eight [8] by an affiliated feeder school shall be eligible .

" to participate in interscholastic athletics at a member school irrespective of residence location..

o B]The Commissioner_shall _have discretion [but is not required] to waive the period of ineligibility
- contained in this Bylaw under the exceptions centamed in Bylew B Sectlen 1 but sub]ect to the" .
I|m|tet|ene conteuned therein.. ;

ﬁ'l'currenrfissuescammftreelr.ssk farjaeiraskfemepqaposefslﬁha! ,Um,aase."slfeeder‘patternéna’terril‘or})pmpa.se.’.dec S
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41D1 and F1 schools this Bylaw shall not apply to students enro!led at D1 or F1 schools.

iv]Member School Petition Process - a member school may petition the Board of Control ta
expand/reduce/define/clarify the member school's feeder pattern and/or athletic territory.

v] Compliance Responsibility — each member school shall be responsible_for verifying that all student-
athletes at the member school are in complisnce with this Bylaw and shall maintain supporting
documentation subject to d|sciosure 10 the KHSAA upon r‘equest .

] . sl IV"‘"
i

FEMAINDER OF BYLAVW 4 REMA //VS A5 PRINTED W1 TH .S'EC' TIONS HENUMBERED

| NOTE'

The parenthetical Case Sltuatlon would remain Whtch |dent|ﬁes the six approved agenmes which would not
be codified into the rules to allow for review by the Board, but would be printed in the interpretations.

CS - What is the governing Board of a non-public school? '

For the purposes of Bylaw 4, the governing board is the Diocesean Superintendent’s office for any ‘
member schools wiho are clessified as J1 by the Kentucky Department of Faucation, and the governing
board desfgnated by the mernber scfioof for the schools who are classified as R7 or M7,

CS -~ Does a student who is enrolled in a public school under a 157.350(4) reciprocal
agreement or who is enrolled as a tuition paymg student at 3 publ!c school face any loss of
-eligibility on entering in grade nine? .

This student would face no joss of eligibiity and not be /nez?g/b/e for one year' at a// fe I/E’/S and one yesr at
the varsity level provided they are attending a Kentucky public school within the spproved regulations
and policies of the Kentucky Board of Fducstion and the Kentucky Departrment of Faucation, adhering o,

- afl Jocal Board of Educaz.‘/an regulations, and are eligible according to all other bylaws.

' Effective Date and Implementation Issues: Could be effective immediately with exceptson of. currently

participating students.

Flourrentissugscommittee|task forceltaskforcepropassislfnal proposals \feederpatternandterritoryoropossl. doc
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MSHEAA News

Retumn To News

MSHSAA Policy for Anonymous Calls and Letters

8/5/2005

The MSHSAA staff receives many calls, e-mails and letters each day. On
occasions, the callers request {o remain anonymaous and the authors of the
correspondence choose to remain ancnymous. This type of communication
is difficult, at besft, for your MSHSAA staff io-handle. These anonymous
communications are seeking specific interpretations on By-Laws and
matters of efigibiiity. In many instances a complaint is being filed with no way
to confirm any information with member schools. The MSHSAA Board of
Directors resolved at the November 1, 1995 meeting to adopt the following

policy.

"Anonymous letters sent to the MSHSAA shall be forwarded to the school
administrator of the school in question by the MSHSAA executive director
with no further acticn to be taken unless a violation is reported and
anonymous callers shall be informed that the MSHSAA staff, has no
autherity fo act upon anonymous calls."

Copyright € 2006 Misscurl State High School Activitles Asseciation. All rights reserved.
Please send comments or guestions regarding this Web site to email@mshsaa.org.

hitp://fwww.mshsaa.org/News/index.asp?1D=534 4/3/2006
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Date: Fri, 24 Feb 2006 13:14:34 -0500

From: JTACKETT (Julian Tackett)

To: BCOPE,BDEVRIES,DARLENEK,LBOUCHER, RWILLIAMS
Reply-to: jtackett @khsaa.org

Subject: Etc ' 7

Return-Receipt-To: JTACKETT (Julian Tackett)
Disposition-Notification-To: JTACKETT (Julian Tackett)

OHSAA Office Sets New Telephone Policy

As of November 15, 2005, the OHISAA administrative staff will no longer take telephone calls from
parents and students about eligibility and other OHISAA regulations.

Reason For the Policy -— The OHSAA needs your help in addressing a serious problem. The OHSAA
staff receives hundreds of telephone calls and e-mails every week from our member schools. Because
the OHSAA exists to serve those schools, responding to their inquiries must be our top priority. The
large volume of calls from parents and students is dramatically affecting our ability to serve our member
schools. ' '
Solution For Parents and Students — School principals or athletic administrators have always been the
first and preferred contact resource for parents and students. This OHSAA policy reinforces school
personnel as the source to whom parents and students must direct their questions.

As always, if a school administrator needs assistance in answering a question, they will contact an
OHSAA administrator for a “final answer” and then pass it along to the parent or student.

- The OHSAA understands that parent and student questions are important. We thank you for your
understanding and for supporting our commitment to high quality service directly to our member
schools and, through the schools, to parents and students. This approach will ultimately be best for
everyone involved,

Could be revised for our Board to say (and I would like this on the March 6 Special Meeting Agenda) -
As of March 6, 2006 the KHSAA Executive Staff will no longer take telephone calls from parents and
students about eligibility and other KHSAA regulations. '

Reason For the Policy — The KHSAA needs your help in addressing a serious problem. The KHSAA
staff receives hundreds of telephone calls and e-mails every week from our member schools. Because
the KHSAA exists to serve those schools, responding to their inquiries must be our top priority. The
large volume of calls from parents and students is dramatically affecting our ability to serve our member
schools.

Solution For Parents and Students — School principals or athletic administrators have always been the
first and preferred contact resource for parents and students. This KHSAA policy reinforces school
personnel as the source to whom parents and students must direct their questions.

As always, if a school administrator needs assistance in answering a question, they will contact an
KHSAA administrator for a “final answer’ and then pass it along to the parent or student.

The KHSAA understands that parent and student questions are important. We thank you for your
understanding and for supporting our commitment to high quality service directly to our member
schools and, through the schools, to parents and stadents. This approach will ultimately be best for
everyone involved.

Let me know if I can be of further assistance.

about:blank ' 21242006
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Kentucky High Schoo! Athletic Assocrat;on

2280 Executive Drwe Lexington, KY 40505 www.khsaa.org ® (859)299-5472 (859)293-5998 (fax)

March 8,.2006 -

~ SenatorDavid L. Wiliams -~ - R S U A b

LRC Room 323
Capitol

F.ankfort KY 40601
Dear Senator Wllhams.

This letter is in reference to HB 138 and in particular the amendment SCA(2),

~ which would amend KRS.156.070. The amendment, if passed, would permit a student
" to play a sport in a contiguous district if the sport is not offered in his or her school

district. This addition to HB 138 was discussed by the KHSAA Board of Control at the

~‘March 6' 2006 meeting and they were unanimous in their opposition to this amendment.

There are certainly some unintended consequences of this legislation and | would ask

- you to give consideration to the significant rmpact this proposal would have for hlgh

school athletic programs statewxde
1) This Iegisia_hon would necessitate at least two KHSAA Bylaw changes:

+ Currently, Bylaw 4, Section Four — (Enroliment Eisewhere) states: No
student who is enrolled or connected with any other school than the
one he/she represents shall take part in any contest Thrs bylaw wouid
have to be rewsed by the membership.

+ Bylaw 6, Transfer Rule, would have to be amended considerably with
additional waiver provisions added to the list of exceptions o the rule.

2) Conceptually, there appears to be some reilef given for students at KHSAA
member schools that do not offer certain sports. However, one drawback
includes the fact that there is less incentive for school personnel o sponsor or .
initiate a particular sport if the students can simply go somewhere else and
participate. - : :

3) One p'otentral ramification also includes the potential for development of some
“super powers” in certain sports particularly in metropolitan areas, which
' obvrous!y alters the balance of fair play we stnve to mamtarn

4 Insurance coverage is a brg issue for KHSAA member schools and the .
o responsible parties for coverage would have to be identified. This cannot be
- left to a simple “blame game” in.the event of an injury or iliness, etc, as school -
admlnlstrators face potentlal exposure during the travel times.



- 5)

6)

Transportation opttons and trave! costs to and from practlces ‘and contests

_could be problematic due to state restrictions already in place. Costs would -
~have to be borne by, and likely allocated between schools, if cooperative
agreements were in p[ace and agam this could create dlsharmony among .
vourmembers S el e pp e .

The lntended relief'this amendment seéks to aIIow_wOuId instead __have a
detrimental effect by reducing the " incentive school districts have for

~ developing middle or high school athletic programs. This could also have

In closmg, | would recommend that this amendment be withdrawn and allow -

additional Title X complications for girls’ programs that are a[ready strugghng_

“to have increased partICIpatlon opportunltles '

school personnel across the state the opportunity to propose a change of this nature
through the Rules Review Process contained in the KHSAA Constitution. On an
" annual basis all 282 KHSAA member school have an opportunity to propose
changes similar to the amendment. in this bill through the Annual Meeting Process.
This process appears to be the most appropriate way for school personnel to
research and debate the merits or drawbacks of a proposed rule change with other
member school personnel. . While conceptually this proposal may have some merit’
for a single student or small group of students, other aspects are problematic.
Please allow the KHSAA membership the opportunity to govern their Association.

BD:dk

Thank you for yoLjr.consideration_._'__7 Lo

XC:

S:ncerely,

G A

- Brigid L. DeVries
Cor_nmlssmne_r

KHSAA Board of Control Members
Senator Dan Kelly, Majority Floor Leader

o Senator Richie Sanders, Majority Caucus Chairman. X I

Senator-Dan Seum, Majority Whip
-~ Senator Katie Stine, President Pro Tempore

' Senator Joey Pendleton, Minority Whip

- Senator Johnny Ray Turner, Minority Caucus Chalrman
. Senator |:d Worley, Manonty Fioor Leader _ ' '



i 5o e

=il

Il
Presentation B e 30 'og

A C A D E M Y

B

- March?29, 2006+ = | e S

" Keith Travis, Chair . . Mar 30 oL

Kentucky Board of Education - S /

Capital Plaza Tower, 1st Floor

500 Mero Street ' AR 20

Frankfort, KY 40601 fl 30,
Re: KHSAA Feeder System Proposals |

 Dear Mr. Travis:

. As president of historic Presentation Academy, I am greatly troubled by the proposals on '
athletic eligibility and competition recently approved by the Kentucky High School
Athletic Association (“KHSAA™) Board of Control and sent on to the Kentucky Board of
Education (“KBE”) for consideration. While many voices have offered passionate
opinions during this year’s Public-Private championship debate, those of vital educational

institutions like Presentation Academy (“Pres”) and similar non-public schools have not
been heard , and we believe that these proposals raise serious questlons e gardmg the
Vlabllhy aud survival of these umque schools.

Located in Louisville, Presentation Academy is the Catholic downtown leadership
“academy for young women. Founded in 1831, Pres is the oldest continually operating
school in Louisville. We fear that the proposals recently forwarded to your board by the
. KHSAA Board of Control could have an impact that goes far beyond athletic competition
at Pres and other similar institutions. These proposals, we believe, pose a clear threat to
the financial viability and the very existence of our historic school. Our major concerns
lie with the proposed establishment of feeder school patterns. We question the legal
- foundation of this proposal and also realize its moral implications. A basic principle that B
underlies our concerns is that parents have a constitutional right to choose a school for '
their children that is consistent with their beliefs. This proposal would 51g111ﬁcantly alter
that right — and would strip it outnght from some parents and children.

We suggest that Pres, which now has an enrol]ment of 350 young women at its
downtown Louisville campus located just one mile from the Ohio River, presents a
special wase that should not.and cannot be ignored. We are affiliated with the
Archdiocese of Louisville, but our diverse student population is drawn from Kentucky
and Southern Indiana, Members of that student body hail from nine counties and 62 zip
codes, so Presentation Academy’s “feeder schools” are, quite literally, everywhere. As a
result, twenty percent (20%) of our current student body falls outside the proposed feeder

861 South Fourth Street ~ -~ Louisville, KY 40203-2100 U (502) 583-5935



system. But schools in our unique situation — and there are others located near our -
Commonwealth’s borders — are given no consideration, much less remedy, in these
proposals

- Our proximity to the state border at the Ohio River means approximately one-half of -
what would be recognized as Pres’ attendance area is located in Southern Indiana, none
of which is within the boundaries of the Archdiocese. Schools located in that area would -
not be recognized as “feeder” territory for Pres. Given its location and current status of
Catholic/private schools in Indiana, Presentation Academy provides an attractive option —
in fact, the only option ~ for Indiana parents who seek the significant advantages of -
single-gender education for their daughters. It will be extremely difficult to tell the
parents of a prospective student from Southern Indiana — a vital part of the economy of
~ Pres —that their daughtei‘ would benefit from the educational advantages of attending
Pres, but in doing so she would be barred from any opportumty to participate in athletlcs
for one year plus an addmonal year in varsity athletics. :

Six percent of our current student body at Pres'eonsists of students who live in Southemn
Indiana. Exactlytwo of those students participate in athletics. Clearly, out-of-state
enrollment is not an athletic issue for Pres, but the denial of an opportunity for those
students to participate in athletics presents a basic issue of fairness for these students and
the parents that have sacrificed so that their daughters can attend Presentation.. '

Establishment of the feeder school pattern is questionable on its face. No other state has

- adopted a feeder school system in response to questions about championship inequities,

yet the KIISAA Board of Control has forwarded to you a plan that takes our state into
these untested waters. To expect an 11-year-old adolescent (6™ grader) or their parents to
choose a high school based on future, possible athletic participation runs counter to the '
fundamental purpose of education. The adoption of this policy will clearly place early
and undue pressure on both students and parents. We also believe that it will ultimately -~ =
benefit the large schools and athletic programs that proponents of these proposals seek to-

Many observers and participants in this debate believe that the real issue lies-with football . -

. championships. If this debate is truly an attempt to fix football inequities, the solutions
proposed clearly come at the expense of non-football schools like Pres. The ripple effect
of this move has the potential to become a ndal wave that could ulnmately Wlpe away our
school and others like it. : :

The attempt to “level the playing field” under the current proposals would, we bel'ieve,'
further diminish the chance for Presentation to compete in athletics. While the Pres .

family wants our teams and individual student-athletes to compete at a high level, the fact

remains our school has never won a KHSAA team championship. The solutions offered
to your board by the KHSAA Board of Control may have been designed with large
school athletic powers in mind, but the schools that will feel the most significant unpact
- of these measures are mld-suze schools like Pres, or smaller 1nst1tut10ns foe :

861 South Fourth Street © Louisville, KY 402032100 - " (502)583-5935



In closing, Presentation Academy strongly urges the KBE to seriously consider the root
cause, if any, to the current debate and the impact of ifs actions on all member schools. It
is-not an exaggeration that the proposals that have been delivered to your members pose a
significant threat to Pres, one of Kentucky’s most enduring educational mstitutions, and
others like it. We urge you to take the needs of all of our Commonwealth’s schools into
consideration as you evaluate those questionable proposals. But, most of all, we urge you
to consider the impact ¢f these proposals and your actions on each student and atiof * ~
Kentucky’s schools, and the potential for a significant and negative impact on some
schools that could extend well beyond championships and athletic competition.

Respectiully yours,

Patricled. Bowles
President

cc. KBE Members
Brigid DeVries, KHSAA Executive Director
Jerry Taylor, KHSAA President
Leisa Speer, Superintendent of Education, Archdiocese of Louisville

861 South Fourth Street Louisville, KY 40203-2100 (502) 583-5935
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| KentUcky High School 'Athletic-Assoéiation

2280 Executive Drive ° Lexington, KY 40505 www.khsaa.org  (858)299-5472 (859)293-5999 (fax)

~ March 30, 2006 . o

B

'Robert B. Bressler, M.D.
The Harned Building, Suite 2
212 West 18" Street
Hopkinsville, KY 42240

- Dear Mr. Bress!er:

This letter is in reference to your correspondence regarding the 2005 Annual
Meeting Proposal #20, which stipulated that public and non-public schools be placed in
two divisions for post-seascn tournament play. Thank you for taking the time to express

your opinion on this very complicated issue.

| will be happy to share some of your suggesﬁons with our Board of Control for
their review at our April 13, 2006 Board meeting.

Again, thank you for your inpu;t and letter.

Sincerely, : '

Brigid L. DeVries
Commissioner

BD:dk

xc:  KHSAA Board of Control Members



Robert B. Bressie M.D.

Diplomate, American Board of

Fellow, American College of Physicians
Allergy and Immunology

American Academy of Allergy,
Asthma & Immunology -

g __',24—," T o e i . . .. FT R _‘, i L - : . _. . . 2/4/_06 L
Dear Commissioner DeVries, : ' :

As a concerned parent, I would like to share with you some thoughts I bave had toward
solving the Proposal 20 dilemma. I currently have three children enrolled at University Heights -
Academy but I am not an official representative of the school. I am sure there have been many
creative and thoughtful suggestions. However, I believe that in my proposal there may be some
novel ideas worth considermg. Below are highlights of my proposal. Although this was devised
with basketball in mind, it could also be applied to any of the other sports not currently broken
down into size classifications. = : )

1. Have two separate tournaments. .

- Class I tournament would consist of afl pubhc schools that fit into the Class AAA or Class
AAAA under guidelines used for football as well as ALL prwate schools. :

- Class II tournament would consist of all public schools that fit into the Class A or Class AA
guidelines used for football

2. Any public school ehg1b]e for the Class 1f tournament would have the OPTION to declare for
the Class T tournament for the FOLLOWING year. This declaration would be irrévocable. -~

3. Pfivate school geographic bouhdaries for enrollment (regarding athletic eligibility) would be -
determined by the greatest distance (mileage) from a public school address to the most distant -
point on any bus route for that same pubhu school among all of the pubhc schools in that athletic

~ region.

Tn my opinion, this format would address some of the most contentious concerns, noted
below, that have plagued these discussions. '

Concem Small schools have no chance to win a state toumament
Response: With the small school tournament this is solved GUARANTEEING a small PUBLIC

school champion.

' Concern We would not have a true gtate champion.
Response: It would be extraordinarily unlikely that the best team m the state would not be in the
Class T tournament. Furthermore, any small public school that expects to have a highly
competitive team or sunply wants to compete m the Class I tournament can declare for it the year '

before.

The Harned Building » 212 West 18th-Street, Suite 2 » Hopkinsville, Kén_mczcy 42240 « Phone (270) 886-0820 « Fax (270) 885-6468°



Rebert_ B. Bressler, M.D.

Fallow, American College of Physicians : ._ Diplemate, American Board of
" American Academy of Allergy,  Allergy and Immunolog
Asthma & Immunciogy.. A o
Page 2

.Coneei n There i-anuneven pIaylno field between pnvate and public schools. _
Response: 1. The private sc s___oolq are all gomﬁ to have to compete in the same tournament as the

' 1arger public schools.
2. Geographic limitations for enrollment Wlﬂ’l respect to athletic ehglbﬂlty are the :

same for public and pnvate schools.
1 know that the issues involved are exfremely complex but I hope that these ideas may at least
~ provide _seme “food for thought”. If I can be of any assistance, please give me a call. " '

Sincereljf,

Z v/f”ﬁ/ /Lm@

Robert B. Bressler, M_D.

The Hamed Building « 212 West 18th Strect, Suite 2 » Hoplinsville, Kentucky 42240 + Phone (270) 886-0829 « Fax (270) 885-6468
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* March 30, 2006 - o

- Mr. Peter L. Schuler

- Chief Juvenile Defender _
- Louisville Metro Public Defender
719 West Jefferson Street
Louisville, KY 40202-2732

Dear Pe’ter:

. This is in response to your recent correspondence regardmg the proposed Bylaw -
Proposa]s for Bylaw changes currently being discussed by the KHSAA Board that
~ establishes athletic territories or boundaries for all KHSAA member schools. Thank you
for taking the time to express your opinion on the KHSAA not increasing additional
barriers.to high school sports participation. '

: 1 will be happy to share your letter Wlth the KHSAA Board of Control at their Apnl
13, 2006 meeting. Thank you for your letter. -

Sincerely,

Brigid L. DeVries
Commissioner

BD:dk

xc:  KHSAA Board of Control Memb’ﬂérs
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' L OUISVILLE METRO PUBL}C:DEFENDER-

Apvocacy PLaza
719 WEST JEFFERSON STREET
LousvitLe, KenTucky 40202-2732

502-574-3800
Fax: 502-574-4052 ,
- e-mail: defender@thepoint.iiei’™ = -
Web site: www.louisvillemeiropublicdefender.com

DANIEL T. GOYETTE | .
ExzcuTIvE DIREGTOR March 22, 2006

CHier Pustic DEFENDER

Brigid DeVries, Commissioner
KHSAA

2280 Executive Drive
Lexington, KY 40505

Dear Commissioner:

Thank you for taking the time to speak with me about KHSAA's proposals
concerning middle school attendance and high school sports eligibility, As I expressed
to you, the proposals in their present form would pose sngmf cant bamers to hrgh school
sports participation for many of our clients:: R

My office represents many children who have multiple home and school
displacements that remove them from their designated feeder school pattern. Sports is
often one of the few paths available to help these kids escape a troubled life. I have
concerns for the children who are often overlooked in this controversy: the average or
below-average kid who will greatly benefit from the discipline, camaraderie, and
realizaticn. that improvement comes with hard work. I also have concerns about
putting up barriers to sports participation at a time when some health experts are
concerned about what is being referred to as an epidemic of Ch[fu"lGOG ooesf“y

I apprec;ate your offer to send me a copy of those proposals. As an attorney, I
would like to know exactly what we are dealmg with.

Yours truly, -

JEFFERSON DISTRICT PUBLIC DEFENDER

BY ; »d,/g:f_‘ —i r’"‘éw@bé/& ,
PEFER L. SCHULER
CHIEF JUVENILE DEFENDER




Kentucky High School Athletic Association

2280 Execuiive Drive ® Le)ungton KY 40503. www.khsaa.org ° {858)299-5472.(859)293-5509 {fax)

< K, - -l \Q\\
cey #e# schoot araLEnC S0CF

April 4, 2006

- Athleti¢ Director Alan Donhoff

- St. Xavier High School

1609 Poplar Level Road
Louisville, KY 40217

Dear Alan:

Congratulations on your upcoming term as KHSAA Board of Control member.
Your first official Board meeting is in July (fentative dates July -10-11, 2006}, and to
better prepare you for this experience, you are cordially invited to sit in and observe the
May 22-23, 2006 Board of Conirol meeting at the KHSAA office in Lexington.

Also, if you are available, feel free to attend the April 13, 2006 meeting at the
KHSAA office in Lexington as well. Contact Darlene Koszenski, my Assistant, if you are
planning to attend either meeting..

On behalf of the KHSAA Staff and Board of Control, 1 look forward to WOrking
with you as a Board of Control member. ‘

Sincerely, o :
2 -
iy s A f’
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Brigid L. DeVries
Commissioner

BD:dk

XC: KHSAA Board of Control members



Kentucky High School Athletic Association

2280 Executive Drive ° Lexington, KY 40505 www.khsaa.org ? (859)299-5472 (859)293-5999 (fax)

B et
itk ey SCHOOL KTRLERC s

April 4, 2006 .

Principal Jerry Keepers

Southern High School

8620 Preston Highway -
~ Louisville, KY 40219

Dear Jerry:

Congratulations con your upcoming term as KHSAA Board of Control member.
Your first official Board meeting is in July (tentative dates July 10-11, 2006), and 1o
better prepare you for this experience, you are cordially invited to sit in and observe the
May 22-23, 2006 Board of Control meeting at the KHSAA office in Lexington.

Also, if you are available, feel free to attend the April 13, 2006 meeting at the
KHSAA office in Lexington as well. Contact Darlene Koszenski, my Assistant, if you are

planning to attend either meeting.

On benalf of the KHSAA Staff and Board of Control, | look forward to working
with you as a Board of Control member. ' ‘

Sincerely, : Ny d
),? !i . ) .
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Brigid L. DeVries
Commissioner

BD:dk

xc:  KHSAA Board of Control members
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Aprit 4, 2006

Principal Dave Weedman
Oldham County High School
PO Box 187

1150 North Highway 393
Buckner, KY 40010 '

Dear Dave;

Congratulations en your upcoming term as KHSAA Board of Conirol member.
Your first official Board meeting is in July (tentative dates July 10-11, 2008), and to
better prepare you for this experience, you are cordially invited to sit in and observe the
May 22-23, 2006 Board of Control mesting at the KHSAA office in Lexington.

Also, if you are available, feel free 10 attehd the April 13, 2006 meeting at th'e
KHSAA office in Lexington as well. Contact Darlene Koszenski, my Assistant, if you are
‘planning to attend either meeting. :

On behalf of the KHSAA Staff and Board of Conitrol, 1 look forward to working
with you as a Board of Control member. '

Sincerely, - | - -
e A
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Brigid L. DeVrfes
Commissioner

BD:dk

xc:  KHSAA Board of Control members



‘Kentucky Assosiaton of School Slq}erintendents

2644 Sheffield Court .
~ LaGrange, KY 40031

_ 0 Fax: 502022202477
- Blakehaselton(@aol.com

Blake Haselton, PHD., .
Executive Director
H: 502+222-0645
. C: 5023965707 .

i - April 6, 2006
Comm1551oner Bngld DeVries * © : ‘ L
Kentucky High School Athletlc Assomatlon (KHSAA) S IR .
2280 Executive Drive =~ - ' APR-1 0 2006
Lexington, KY 40505 - N - . ‘

Dear Commissioner DeVries:

At the March 16, 2006 regular meeting of the Board of Directors of the Kentucky -
Association of School Superintendents (KASS), the Board voted that a resolution be sent -
to you supporting that the recommendations of the “Task Force on Public and Non-Public
School Issues Related to 702 KAR 7:065” be sent with a recommendation from the
KHSAA Board directly to the Kentucky Board of Education (KBE). Subsequently, I
~ learned the KHSAA Board voted 15-2 to take that action on March 17 at a special called
. meeting to consider this i issue. For the record KASS supports that actlon by the KHSAA

' Board of Control : :

: " After rev1ew1ng the KBE agenda for thelr meetlng on Aprrl 11- 12 2006 I noted
the KBE 1s scheduled to consider (as item XII. G.) “Kentucky High School Athletics
-+ Association (KHSAA) Report on the Work .of the Task Force and By—LaW AmendrnentS-
- from the Board of Contro! — Brigid DeVries and Jullan Tackett ” as part of their (KBE) -
' Busmess Session on Tuesday afternoon : : S AR

- As you know from our prior drscussmns KASS did not choose to take a posmon
on this matter instead expressing confidence in (and supporting) the KHSAA process in
determining how best to resolve the issues remaining from the recent delegate assembly

“and KHSAA Board actions. At your request I served as a member of the Task Force and
. believe, based on my participation in that process, the recommendations were fair and

-+ will, if implemented, address public school concerns that resulted in ma}onty votes in
) favor of Proposals 3 and 20 by member schools ) : -

_ I trust this correspondence reﬂects the posmon of the KASS and encourage you to
- contact me in the event we can be of assistance in the future ) S

Sincereiy, _ .

K Blake_HaSelt:on' =

st
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!

FPerry, 'E'eresa Cemmssa:enere Oﬁme

From: R Wilhoit, Gene - Comrmesnoner of Educat:on . s
Sent: - C Thursday, March 30, 2006 2:54 PM :
To: . T Butcher, Stephen; Sliberman, Stu (FCPS); Moore, Tim . Supt Seare Wilson Gold, Joe Dan
Cc: o Noland, Kevin - Deputy Commissioner, Travis, Keith Kentucky Bd. of Education, Miller, Mary .
' el ' Ann - Commissioner's. Office; 'b. devrles@khsaa org }Iackeﬁ@khsaa erg
' Subject; . . . . KHSAA Proposala 3and20 o _

A number of concems were ralsed at KI:DC KASS and in conversauons w1th KBE Chau:man Kexth Trswls
about the process to be used by the KIHISAA to resolve the i Issues sun'oundmg Pmposals 3 and 20 re]atmg to

pubhc and non—publlc schools.

Specifically, supermtendents voiced concern that thie Maroh 10th lettor from Chmrman T ravis to Bngui DeVnes '
represented a specific procedural mandate to KHSAA about how the organization is to resolve the issue and was
a departure from a prevmus I{EE posm(m : S :

Regardmg these i 1ssues we believe all feed’oack from Comrmssmner Wlihmt and Chauman Travis indicated that -
' the KBE has no intent or desire to intervene in the decision-making processes of KIISAA. Moreover, the KBE
has consistently stated that it is the responsibility of KHSAA to find resolution within its membership ina .
reasonable timeframne, The purpose of the March 10th letter was to reemphasize that the KBE expected
resolution by April, given this issue has been before us for over six months. Chairman Travis and the Board has
not or will not mser‘t themselves into KIISAA prOCedures On this issue, KBE will ot determine how the '
or gamzanon will come 1o consensus on igsues. : :
- However, resolutmm of the issue must be done accordmg tD K,HSAA Conshtutxon and ByLaws Mr Tr&ms
- reference to procedure (both in the February 12 letter and the March 10 letter) was simply reference to current
' KHSAA Constitution, Articie IX, Sections 2 and 3. The Constitution and/or Bylaws can be amended in'only two
- ways, by vots.of delegates at the ammai meetmg orby mml Clea.tly, the membersth must aot on the proposed
bylaw amendments : .

_ 'Assummg that appmval by referendum hus not occurrecl prior to the Apnl 11 KBE meetmg, the lack of _
' comphance with the required procedure in the KHSAA Conshtutmn (whlch 15 adoptecl as pafc of the regulatwn o
in 702 KAR 7 065) hkely will result in delayed ac’uon : :



RECOMMENDED FOR FULL-TEXT PUBLICATION
T Pursuant to Sixth Circuit Rule 206 _

Filg Name: 06a0102p.06
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BRENTWOOD ACADEMY, : o _
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* TENNESSEE SECONDARY SCHOOL ATHLETIC
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Appeal from the United States District Court
for the Middle District of Tennessee at Nashville.
No. 97-01249—Todd J. C__ampbell, District Judge.

" Argued: December 7,2004°
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Before: GIBBONS and ROGERS, Circuit Tudges; BELL, Chief District Judge.

COUNSEL

ARGUED: Richard L. Colbert, COLBERT & WINSTEAD, Nashville, Tennessee, for Appellants.
James F. Blumsiein, VANDERBILT LAW SCHOOL, Nashville, Tennessee, for Appellee.
ON BRIEF: Richard L. Colbert, W. Gregory Miller, J. Christopher Anderson, COLBERT &
WINSTEAD, Nashville, Tennessee, for Appellants.. Tames F. Blumstein, VANDERBILT LAW
SCHOOL, Nashville, Tennessee, H. Lee Barfield II, W. Brantley Phillips, Jr., BASS, BARRY &
SIMS, Nashville, Tennessee, for Appellee. Daniel Casse, WHITE HOUSE WRITERS GROUP,
Washington, D.C., Chester E. Finn, Jr., THOMAS B. FORDHAM FOUNDATION, Washington,
D.C., John F. Daly, FEDERAL TRADKE COMMISSION, Washington, D.C., William E. Quirk,
James M. Humphrey, SHUGHART, THOMSON & KILROY, Kansas City, Missouri, for Amici
Cunae. ' o _ . L : : ' '

GIBBONS, 1., delivered the opinion of the court, in which BELL, Chicf D. J., joined.

 ROGERS, J. (pp. 27-37), delivered a separate dissenting opinion. -

_ The Honorable Robert Holmes Bell, Chief United Stafes D'istr.ict Tudge for the Western District of Michigan,
© sitting by designation. .0 L S . el o :
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© OPINION . -

JULIA SMITH GIBBONS, Circuit Judge. This appeal represents the third trip to this court
for the parties to this litigation. The case has also been before the United States Supreme Court,
which made a notable ruling that defendant-appellant Tennessee Secondary School Athletic
Association (“TSSAA”) was a state actor.. - ' R o _ _

.. The parties’ dispute began when the TSSAA imposed a number of penalties on plaintiff-

appellee Brentwood Academy (“Brentwood™) as a result of asserted violations by Brentwood of the
TSSAA’s rule governing recruiting of student athletes. Brentwood sued the TSSAA and its

executive director, defendant-appellant Ronnie Carter, alleging violations of the First and Fourteenth
- Amendments, federal antitrust laws, and Tennessee law. After the United States Supreme Court
determined that the TSSAA is a state actor, this court on remand held that the recruiting rule was .
content-neutral and subject to intermediate scrutiny. We temanded to the district court with
instructions about the proper analysis in the case on the First Amendment issue. The district court -
conducted a ten-day nonjury trial. The district court found for Brentwood on the First Amendment
issue, holding that the application of the rule to Brentwood was not narrowly tailored to further the
TSSAA’s legitimate, substantial interests. The district court also found for Brentwood on its
substantive and procedural due process claims against the TSSAA, as well as on its procedural due
~ process claim against Carter in his individual capacity. The district court enjoined the TSSAA’s
penalties against Brentwood. The district court also held that the TSSAA was entitled to immunity
from Brentwood’s antitrust claims. The parties cross-appealed to this court on these 1ssues.

For the reasons set forth below, we affirm in part, reverse in part, and remand for further
proceedings. o - T P : S

1
'A. Factual Overview -
We begin with a description of the most pertinent facts and supply additional facts as’
~ necessary in-our discussion of the various issues. = ' . _

The TSSAA is a voluntary association of 290 public schools and 55 independent and
" parochial schools from across the state of Tennessee. The TSSAA is organized as a non-profit
corporation under Tennessee law, with the purpose of stimulating and regulating interscholastic
athletic competition among its member schools. Its governing entity is the Board of Control. As
noted in the Supreme Court’s decision in this case, the Tennessee State Board of Education, " .
beginning in 1925, explicitly acknowledged the TSSAA’s functions “in providing standards, rules
and regulations for interscholastic competition in the public schools of Tennessee.” Brentwood
Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 531 U.S. 288, 292 (2001). In 1972, the Board
designated the TSSAA as “the organization to supervise and regulate” interscholastic athletics and
- specifically approved the TSSAA’srules and regulations, including the recruiting rule. Jd. In 1996, .~
the Board dropped the rule expressly designating the TSSAA as regulator but did not change its '
- relationship with the organization. /d. at292-93. At all times relevant to the present case, Ronnie
Carter served as executive director of the TSSAA. -~ -+ : A '

e Brentwood Academy is an independent Schobl_iﬁ Brentwood, Ténneéssee,.and a member of’_ .
the TSSAA. In 1998, the school had about 520 students in grades six through twelve, Brentwood’s

‘athletic teams, especially its football team, have beenvery successfulin interscholastic competitions,



Nos. 03-5245/5278 Brentwood Acad. v. Tenn. Secondary Page 3
L Sch. Athletic Ass'n et al. ' '

even though its enrollment is smaller than many of its competitors. At the time of the events in

_question, Brentwood’s Headmaster was Bill Brown; the Athletic Director and Head Football Coach
was Carlton Flatt; and the Director of Admissions was Nancy Brasher. Brentwood paid a feeto the
TSSAA to renew its membership on an annual basis. o

The TSSAA has pfomulgatéd a “r_ecruiﬁng rule” m order to regulate the attempts of
secondary schools-to recruit middle school student athletes for athletic programs. The rule, found
- inthe TSSAA’s Bylaws, reads: L ' ' '

The use of undue influcnce on a student (with or without an athletic record), his or her
parents or guardians of a student by any person connected, or not connected, with the school
to secure or to retain a student for athletic purposes shall be a violation of the recruiting rule.

- The bylaws also include a number of questions and answers and other guidelines that are
known as interpretive commentary. While these are meant to aid in the interpretation of the
recruiting rule, they are not binding on the TSSAA Board of Control. Carter agreed that the
recruiting rule itself is “all that really counts, everything else underneath it, the interpretative
commentary is discretionary and it depends on the totality of the circumstances.” S

Excerpt‘s from the interpretive comméntary include the following:
o 1.
Q. How is undue influence interpreted in the recruitingﬁ rale?

" A. A person or persons exceeding what is appropriate or normal and offering an incentive
or inducement to a student with or without an athletic record. . .

3.
Q. Is it permissible for a coach to contact a student. or his or her parents prior.to his

enrollment in the school? .

‘A.No, a coach may not contact a studént or his or her paren'ts.prior to ﬁis_ enrollment in the
school. This shall apply to all students whether or not they have an athletic record.

Q. What are some of the guides [sic] used in detefmining whether there has been undue
influence used which would result in a violation of the recruiting rule? :

- A. Some examples are, but not limited to: .~

' 3. Any initial contact or prearranged contact by a member of the coaching staff or
representative of the school and a prospective student/athlete enrolléd in any member
school except where there is a definite feeder pattern. R o

4. Any initial contact or prearranged contact by a member of the coaching staff or -
representative of the school and a prospective student/athlete in the seventh grade -
and above at any non-member school except where there is a definite feeder pattern
involving the schools. o ' Co - ' '
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Private...schools may not contact studens enrolled at the public échdol-_s. Public
schools may not contact students enrolled at the private schools. '

7. Admitting studenfs to athletic contests free of charge When there is an admission
being charged at the contest except where there is a definite feeder pattern involved
_ with the school. : S L . . o

The “definite feeder pattém” exqepti_bn does not apply to Brentwood, except with fegar_d to those
' students who are enrolled at Brentwood Academy itself in the sixth grade or higher. . .

_ In some form, the recruiting rule has been in effect at Jeast since the carly 1950s and
probably ‘earlier. It has undergone various changes; the auxiliary questions and answers and

guidelines were added during the 1980s and 90s.

In 1997', a number of coaches at publié high Schoo}_s that Wére TSSAA members repbrted g

- various alleged recruiting violations by Brentwood to the TSSAA. On behalfofthe TSSAA, Carter

and other TSSAA officials began an investigation into the allegations. During the investigation,
Brentwood supplied Carter with a copy of a letter Flatt sent to various eighth grade boys in April
1997 as well as information regarding phone calls Flatt made to the families of the boys to whom
the letter was sent. The letter read, in part: - L ' SR S

- Having officially enrolled at Brentwood Academy, the TSSAA allows you to participate m -
spring football practice. If you are not currently involved in a sport at your school, we
would like to invite you to practice with your new team.... Dueto the inconvenience to your
parents, please do not feel that you must attend every practice. However, I do feel that
getting involved as soon as possible would definitely be to your advantage... We are
certainly glad that you decided to become an Eagle. N : 2

The letter was signed, “Your Coach, Carlton Flatt.” This letter was sent to all incoming ninth grade
male studen1ts who had applied, been tested and admitted, and signed enrollment contracts with
“Brentwood. - Flatt testified that after the letter was mailed, he received “a couple of phone calls”
from parents of boys who received the letter with questions about the letter and the necessity of the
boys attending practice. As a result of these calls, Flatt decided to call each of the families of the
boys who received the letter to clarify that the spring practice was not mandatory-and should not .
trump any other academic or athletic responsibility the boys might have. All twelve boys who
received the letter ended up attending spring practice. - ' R :

: 1HeadmasterBrowh latertestified that those students.v».rho sign such contracts (Zahd paid the accompanyin'g $300
deposit), in his mind, were officially enrolled at Brentwood and committed to come, The TSSAA, however, contends
that the term “enrolled” (as used in the recruiting rule) is defined in the TSSAA Bylaws, under Article II (Eligibility -

Rules), Section 1 (Academic Rules): -

"To be eligible to participate in athletic contests during any semester.... e
(b} Students shall be regularly enrolied, in regular attendance, and carrying at least five full courses. A student -
shall be considered as regularly enroiled after the student has attended for three days, has engaged in three or
more days of football, girls volleyball, cross country, golf or girls soccer practice during the period on or after :

- August 1, or has participated in an athletic contest in any sport. ' B : R

There was some testimony attrial indicating that a few studént_s gvery year donot endup 'a'ttéridihg Brentwood even after -
- signing the enrollment confracts..”. . R T . : : s



Nos. 03—5245/5278 Brentwood Acad. v. Tenn. Secondary = C Page 5

Sch. Athletic Ass'n-et al.

: The TSSAA also investigated allegations that tickets for a Brentwood football game
- provided by Flatt to a middle school coach were used by some of the coach’s student athletes to

attend the game for free. As the TSSAA put it, these tickets were “made-available to unconirolled
individuals” in a way that facilitated “the possibility for abuse.” Flatt later testified that he had told.

the coach that the tickets were not to be used to provide free admission to middle school students.
The middle school coach nonetheless allowed two of the free tickets to be used by two of his
students. S o :

Carter notified Brentwood by letter dated July 29, 1997, that the TSSAA had found
Brentwood guilty of multiple violations of TSSAA rules. The letter informed Brentwood of various
penalties that would be assessed as a result of the rules violations. Brentwood requested a hearing

with Carter and members of the TSSAA Board of Control; a hearing was held on August 13,1997,
at which Headmaster Brown and representatives of Brentwood made a presentation regarding the
allegations and determinations in the July 29 letter. Following the hearing, Carter again senta fetter

to Brown providing more specific information about the violations and penalties to be assessed
' against Brentwood. Pursuant to the TSSAA Bylaws, Brentwood appealed the penalties to the full
Board of Control, which is charged with enforcing the TSSAA Bylaws. Another hearing was held
on August 23, 1997, Inan August 23, 1997, Jetter that represented the final TSSAA decision on the
matter, the Board notified Brentwood that it had found that Brentwood, and specifically Flatt,
violated the recruiting rule in two ways: (1) by granting free admission to a Brentwood football
" gametotwo cighth grade athletes from another school; and (2) by sending letters and making ]z‘,hone
calls to eighth grade boys at other schools regarding spring football practice at Brentwood.” The
Board also cited Brentwood for conducting impermissible off-season practice with certain
Brentwood student-athletes, but this alleged rule violation is not an issue in this appeal. As aresult
of these violations, the Board imposed numerous penalties, including a four-year probation for

Brentwood’s entire athletic program, suspension of playoff eligibility for the Brentwood football

and boys’ basketball teams, and a $3,000 fine.
_ B. Procedural History ' _ |
Brentwood sued the TSSAA and Carter (in his official and individual capacities) on

December 12, 1997, alleging that the TSSAA violated the First and Fourteenth Amendments; the
Sherman Act, 15 U.S.C. §§ 1-2; and Tennessee law. On July 29, 1998, the district court found that

the TSSAA and Carter were state actors and granted summary judgment to Brentwood on its First = |

Amendment claim brought under 42 U.S.C. § 1983. See Brentwood Acad. v. Tenn. Secondary Sch.

~Athletic Ass’'n, 13 F. Supp. 2d 670 (M.D. Tenn, 1998). The TSSAA appealed that decision, and the
- Sixth Circuit reversed, on the basis that the TSSAA is not a state actor and thus not subject tosuit
under § 1983, See Breniwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 180 F.3d 758 (6th Cir.
1999). The United States Supreme Court granted certiorari and reversed the Sixth Circuit, holding
that “the association’s regulatory. activity may and should be treated as state action owing 1o the
 pervasive entwinement of state school officials in the structure of the association.” Brentwood

Acad., 531 U.S. at291. . ' - ' :

On remand from the Supremé Court, this court considered the merits of the TSSAA’s appeal. .

This court reversed the decision of the district court granting-summary judgment to Brentwood and, )

remanded the case to the district court, holding that: (1) Brentwood did not waive its right to

challenge the recruiting rule by voluntarily joining the TSSAA; (2) the recruiting rule is not facially '

overbroad; and (3} the district court erred by subjecting the recroiting rule to strict scrutiny, because

: ' 2To be clear, the alleged violation of the recruiting rule was the fvitation to attend football pr:icticc, not the
“practice itself. It is undisputed that in 1997, participation by incoming Brentwood students in spring football practice
. was permissible under TSSAA rules. The rule was subsequently changed to prohibit such participation.
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itis content-neutral. See Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass'n,262F.3d 543 (6th .
Cit. 2001). This court remanded to the district court with instructions to: (1) determine whether the
TSSAA’s asserted substantial state interests for the rectuiting rule were legitimate; (2) determine
whiether the application of the rule to Brentwood was narrowly tailored to further the TSSAA’s -
legitimate state interests; and (3) address Brentwood’s claims against Carter in his official and
individual capacities. Id. ai 558. T e

After remand and prior fo trial, on October 25, 2002, the district court granted partial
summary judgment to defendants on Brentwood’s antitrust claims, reasoning that since TSSAA is
an organization “pervasively entwined” with the state, it is entitled to antitrust immunity under
" Parkerv. Brown, 317 U.S. 341 (1943). - o S

In December 2002, the district court held a bench trial and considered the issues addressed
by this court in its 2001 opinion, as well as Brentwood’s substantive due process, procedural due -
process, equal protection, and Tennessee state law claims. The court issued a memorandum opinion
and order on January 13,2003, finding: (1) for Brentwood on its First Amendment, substantive due
process, and procedural due process claims against the TSSAA; (2) for Brentwood on its procedural-
due process claim against Carter in his individual capacity; and (3) for Carter with regard to
Brentwood's First Amendment and substantive due process claims against Carter in his individual:

~ capacity. See Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass’n, 304 F. Supp. 2d 981 (M.D.

.~ Tenn. 2003). The court held that Carter was not entitled to qualified immunity on Brentwood’s

procedural due process claim but that he would be entitled to qualified immunity on Brentwood’s
First Amendment claim. The court declined to reach the equal protection or state law claims, and-
it refused to award damages to Brentwood. Asrelief for Brentwood, the court enjoined the penalties
imposed by the TSSAA against Brentwood n 1997. = * S S :

~ On February 10, 2003, the TSSAA and Carter appealed the January 13, 2003, order to this
court. On February 24, 2003, Brentwood cross-appealed, taking issue with: (1) the district court’s
October 2002 order granting partial summary judgmeng to defendants on the antitrust claims; and
(2) the relief provisions of the January 13, 2003, order.™ ‘ : AR c

1X. Analysis of the IsSﬂes

o " This court reviews a-district court’s findings of fact for clear etror. See Waxman v. Luna,
881 F.2d 237, 240 (6th Cir. 1989). However, conclusions of law, questions of mixed law and fact,

" and “findings of ultimate facts which result from the application of legal principles to subsidiary

" factual determinations” are all subject to de novo review. [d. (citation and quotation marks omitted);
see Cordrey v. Euckert, 917 F.2d 1460, 1465 (6th Cir. 1990). ' : ‘

‘A. The TSSAA’s Reliance on Its Contractual Relatiqnship -v_vith Its Members

Permeating the TSSAA’s argumﬂn’cs‘_1L on both the First Amendment and due process issues -
is its contention that rulings by the district court “ignored the constitutionally critical fact that the .
relationship between TSSAA and [Brentwood] arose entirely from a membership contract that -
[Brentwood] renewed sach year.” In other words, according to the TSSAA, “[e]very argument of

- " Brentwood did not appeal the district court’s conclusions regarding Brentwood’s équal protection or statelaw
. claims. Nor did it appeal the district court’s dismissal of Brentwood’s First Amendment and substantive due process. . -
claims against Carter in his individual capacity. - - S Lo S '

o -4F0r the sake of convenience and clari‘c'y,.‘wé'refer to the defendants collectively as “_TSSAA” throughout this”
“section of the.opinion. . B T P T e T s e :
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- '[Brentwood] and every ruling by the Diétric_t Court relies [sic] on the false 'prelniée that TSSAA is

the sovereign State exercising police power rather than a state actor that asks its members to honor
its voluntary contractual obligations.” Prior to undertaking analysis of the First Amendment claim,

There is a short answer to the TSSAA’s argument with regard to the First Amendment claim.
The answer is that it is inconsistent with the law of the case and this court’s 2001 opinion. In the
2001 opinion this court outlined the First Amendment analysis to be employed by the district court
ontemand. See Brentwood Acad.,262 F.3d at 557-58. The underpinning of that analysis is that the
TSSAA’s role in this case is that of a governmental entity exercising regulatory authority and that

the recruiting rule must be considered a content-neutral rule subject to intermediate scrutiny. The =

cowrt noted with particularity that the recruiting rule was analogous to zoning ordinances and

~ Jimitations on noise, posting of signs, and distribution of religious literature that have been upheld

as reasonable time, place, and manner restrictions. Id. at 553-54. The panel in the 2001 decision
instructed the district court on remand to determine whether the recruiting rule is narrowly tailored
to meet TSSAA’s substantial interests. Id. at 558. Tt noted that this question could not be decided

- in the abstract as a matter of law and contemplated that TSSAA would presént evidence to justify

the need for its regulations. /d. The panel was quite clear in outlining the district court’s task on

remand. ' ' o ' IR '
The TSSAA’s reasoning invites us to stray from the 2001 panel’s road map and follow

another analytical route it deems more favorable to its position. In making its argument, it suggests

" that two lines of First Amendment cases — unconstitutional conditions cases represented by cases

such as Board of County Commissioners v. Umbehr, 518 U.S. 668 (1996), and government
employee speech cases such as Pickering v. Board of Education, 391 U.S. 563 (1968) — provide the
correct analytical framework. Both lines of cases were mentioned by the panel in its 2001 opinion,

but in a context different from that in which the TSSAA now urges that they apply.

" One argument made by the TSSAA in 2001, bearing substantial resemblance to its prescﬁt

_ position, was that Brentwood “waived its right to question the constitutionality of the recruiting rule B
* because, by voluntarily choosing to be a member of TSSAA, it has agreed to abide by the rules of

the organization.” Brentwood Acad.,262 F.3d at 549. This court rejected that argument, reasoning
that “the Supreme Court’s rulings that parties do not give up First Amendment rights by contracting
with, or being employed by, a public agency forecloses [sic] TSSAA’s argument that Brentwood
gave up its right to challenge the constitutionality of the recruiting rule because it voluntarily joined
TSSAA.” Id. at 550-51 (citing Umbehr and Pickering). While Umbehr and Pickering may have
given guidance in disposing of the waiver argument, the 2001 opinion in no way indicates that they

govern the analysis on remand as to whether the TSSAA’s application of the recruiting rule to

-+ Brentwood violated 1ts First Amendment rights. = '

. Our agreement or disagreemenf with the 2001 panel décision is not at issue here. We have
no authority to overturn a prior published decision of this court, see Darrah v. City of Oak Park, 255

. F.3d 301, 309 (6th Cir. 2001), and, moreover, that decision is the law of the case, see Scott v.

Churchill, 377 F.3d 565, 569-70 (6th Cir. 2004). While courts have some discretion in following

- the law of the case doctrine, see.id. at 570, this protracted and contentious litigation presents a

compelling situation for its application. In order to maintain the integrity of the judicial process, an
appellate court cannot change its mind as to the proper analysis after it has remanded a case for trial -
and the district court has tried it, giving its best effort to adhere faithfully to the appellate court
instructions. We should properly review the district court’s decision, but we cannot change the rules

. -after the fact. See United States v. Campbell, 168 ¥.3d 263, 265 (6th Cir. 1999) (“Determinations
" of the court of appeals of issues of law are binding on both the district court on remand and the court’
-of appeals upon subsequent appeal.”). This stance properly defers to the precedent set by the prior
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panel and fecognizes that ghe parties and the dis_tridt court must be able to felyron' this court’s prior
rufings in trying the case.™ - =~ . S e e Pl _ : ‘

While this court’s 2001 ruling provides the definitive answer to the First Amendment
argument based on the TSSAA’s contractual relationship with its members, we note also that clear
problems exist with the manner in which the TSSAA seeks to ‘apply the “unconstitutional
conditions” doctrine. The TSSAA relies on Umbelir to argue that the “unconstitutional conditions
doctrine specifically allows a state agency to impose conditions, even on fundamental rights like free

- speech, when those conditions are reasonably necessary 1o accomplish the objectives of the
contract.” This is not an accurate reading of Umbehr, which held that the First Amendment limits
the government’s ability to terminate relationships with independent contractors because of their
speech. See 518 1.S. at 673-74. Moreover, Umbehr, in which the Courtaddressed only the narrow
issue of “whether, and to what extent, independent contractors [with the government} are protected

" - by the First Amendment,” id. at 673, is not a precisely apposite precedent anyway. See also id. at

685 (emphasizing the “limited nature of our decision today”). The present case does not involve the -
_government as a party in a contractual relationship with an independent contractor, ¢f. id. at 678-79.

. . Similarly, there are obvious differences between the TSSAA’s role in this case and the’
government’s role as employer, ¢f. Pickering, 391 U.S.-at 574. The TSSAA’s reliance on the
argument that Brentwood’s speech is not a matter of public concern is thus misplaced. The
~ requirement that speech relate to a matter of public concern in order to be protected emanates from
- the government employee cases in which employee speech is limited in many respects by virtue of
_the employer-employee relationship. See. id. at 568 (“The problem in any case is to arrive at a
balance between the interests of the teacher; as a citizen, in commenting upon matters of public
concern and the interest of thé State, as an employer, .in promoting the efficiency of the public
services it performs through its employees.”). The public concern requirement is not a part of the
intermediate scrutiny given to a content-neutral restriction on speech. The 2001 decision of this
court, in discussing the waiver issue, described the way in which public interests were to be taken -
into account on remand: In that decision, this court observed that substantial government mterests,
- which the TSSAA would have to establish, were of necessity matters of public concern. Brentwood
Acad., 262 F.,3d at 551, In making this observation,-it placed the public interests concept in its -
proper place in the framework adopted later in the opmion — on the governmental interest in -
promulgating the rule, not on the question of whether Brentwood’s speech related to a matter of
public concern. See id. at 557-58. o T L - o

- A couple of nuances in the TSSAA’s argument deserve mention. The TSSAA urges the
applicability of its preferred analysis by differentiating between the government’s “sovereign power”
and its “contractual power.”" In doing so, it makes much of the dicta in Umbehr discussing the
difference between the government’s “sovereign power” and its “contractual power.” See518 UsS. -
at 678. Reading Umbehr too broadly, it asserts that Umbehr extended the Pickering “public
concern” framework to “any case where the government is exercising contractual power as opposed
to sovereign power.” Again, the applicability of the First Amendment to the TSSAA’s regulatory
~ conduct does not hinge on whether there was a contract or not. Even if such a distinction between
contractual and sovereign power were applicable in any meaningful way to the present case, the
Court’s conclusion in Umbehr— that some scrutiny more deferential than strict scrutiny shouldapply

o SIt is inferesting to note'that:t‘ne TSSAA, inits first appeat td this court, ch.allenged"the “analytical framework -
that the district court used” in its initial decision. Brenmtwood Acad., 262 F.3d at 551. We agreed with the TSSAA the

. last time around, holding that “the district court erred in concluding that the recruiting rule is a content-based regulation
© that fails strict scrutiny review” and that, rather, the recruiting rule is content-peutral and subject to intermediate scratiny.

1d. at 551-53. In this appeal, however, we cannot agree with the TSSAA’s challenge to the analytical framework
governing the case and set out by this court previously. - . - E = - T - o
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when the government eXercises contractual power —does not suggest that the First Arnendment does
not apply to the TSSAA’s enforcement of its recruiting rule. See id. In fact, Umbehr suggests that
the approach this court took in its previous opinion was the right one: that the First Amendiment does |
apply to the rule, and intermediate scrutiny is the standard to which the rule should be subjected.
See Brentwood Acad 262 F.3d at 551-54; see also Umbehr, 518 1.5, at 678 (“The tests that we
have established in our government employment cases must be judicially administered with
sen51tlvrty to governmental needs, but First Amendment rlghts must not be neglected.”).

A second nuance relates to the TSSAA’s efforts to cast the present case as a “subsidy” case,
where the government has considerable autonomy over how a government program is administered.
This characterization is similarly futile. The defendants state in their brief that “TSSAA
membership is a subsidy” and that under Rust v. Sullivan, 500 U.S. 173 (1991), the government
acting as a contractor in a subsidy context “must be able to require the contracting party to limit its
speech when reasonably necessary to effectuate the purposes of the contract.” Tellingly, the
defendants cite to no page in the Rust opinion that supports this reading of the case; there 1s none.
Rust involved a government funding program involving disbursements to doctors to advise patients-
- on family planning topics. One condition of the program was that no funds could be used in
programs where abortion was presented as a method of family planning. The Court upheld the
program, reasoning that Congress had “merely chosen to fund one actlvrty to the exclusion of the |
other.” Jd. at 193. In later First Amendment jurisprudence, the Court “explained Rust on thle]
understanding” that the government in that case was itself engaging in speech and could thus make -
viewpoint-based funding decisions. See Legal Servs. Corp.v. Velazquez, 531 1J.5. 533, 541 (2001),
see also United States v. Am. Lzbmry Ass’n, 539 U.5.194,211-12 (2003) (plurality oprmon) (citing
Rust m upholding the government’s requrrement that 11brarres receiving federal subsidies utilize

filtering software). Clearly, the TSSAA’s enforcement of the recruiting rule is not a funding

- program. Nor does it represent government Speech Cases like Rust do not govern the present case.

Thus, as the 2001 panel determined, the apprOpnate characterization of the TSSAA’s role

is as a government regulator, a context to which the First Amendment surely applies. ' See, e.g.,
Rosenbergerv. Rector & Visitors of the Univ. of Va., 515 1.8, 819, 834-35 (1995); Forsyth County
" v. Nationalist Movement, 505 U.S. 123, 130-31 (1992) see also Brentwood Acad., 531 1.8. at 291 .
-(holding that the association’s fegulatory activity” is state action, even though “[n]o school is .
forced to join” the TSSAA) (emphasis added); id. at 292-93 (notrng that the Tennessee State Board
-of Education designated the TSSAA as “the organization to supervise and regulate [interscholastic]

athletic activities” in Tennessee, and that the present case was triggered by a “regulaiory- .
enforcement proceeding””) (emphasis added). The applicability of the First Amendmentto regulation

of speech by the government in this context does not vary depending on whether the speech relates
to a matter of public concern or whether the relationship between the government and the speaker-

~is voluntary or contractual. For example, when the government regulates how and when citizens

can enter into voluntary contractual relationships with the government that regulate certain speech

~ by those citizens, the government’s licensing or regulatory scheme must meet constitutional
‘standards, regardless of whether the speech at issue involves a matter of public concern. See Forsyth
County, 505 U.8. at 129-31; Southeastern Promotions, Ltd. v. Conrad, 420U S.546,552-53 (1975) :
The same goes for the TSSAA’S apphcatron of its recruiting rule.

. We thus reject the defendants’ attempt to reshape the framework through which we view this
case - a framework set out by this court previously and utilized by the district court in trying the
- case. The TSSAA, in administering its rules and regulations and imposing penalties against member
schools, acts as a regulator not as an employer, contractor, or disburser of funds. Therefore, as this
~ court has previously concluded, Brentwood’s First Amendment rights are at issue in this case, and
-intermediate scrutiny applies to the TSSAA’s application and enforcement of the recruiting rule__ '
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The dissenting opinion accepts the TSSAA’s invi_tatioh to re’visit'previousl}'f rejected
arguments and to recharacterize them as new ones. In fact, it even goes beyond the TSSAA’s.
arguments and suggests that no First Amendment rights are implicated here. T ‘

~ The opéning sentences of the dissenting opinion are conceptually attractive when first read.
They are: “High school football is a game. Games have rules.” Of course, games have rules. And
so do cases. Here, the rule is called “law of the case.” The dissent correctly notes that this dispute
hardly evokes our notions of the core values of th¢ First Amendment; the same could doubtless be
said of other examples of First Amendment jurisprudence. But, in this case, the time for appellate
court.observation of any lack of a First Amendment issue was long ago. > '

: Inrecycling the TSSAA’s waiver argument, the dissent characterizes the 2001 panel decision
‘as dealing with a broad issue of whether Brentwood had waived its right to sue entirely. The
problem with this interpretation is that in 2001 Brentwood had sued and had challenged the same
rule at issue in this appeal. The panel was discussing waiver in this context, and the clear import
of its decision is that Brentwood had not waived or given up its right to challenge the rule at issue
here by entering into a contract with the TSSAA.. B ' D ' :

Another difficulty with the dissent’s waiver theory is that it is implicitly based on the content 5
~ of the contract. Yet the contract here contains no provision that assists in the analysis. Brentwood
does agree to be bound by the rules. If the TSSAA were not a state actor, that would be the end of

" the story. Since the TSSAA is a state actor, the contract gives no guidance as to whether Brentwood

waived a right to challenge a rule it considered unconstitutional, The contract’s silence thus
becomes evidence of an absence of waiver of constitutional rights. The silence provides no basis
- for differentiating between a waiver of some rights and not others. .= - - : S

. B. Application of the Récruiting Ru_le'to Brentwood

Turning to the analysis of_'the.First Amendment issue, we consider whether the TSSAA’s
application of the recruiting rule to Brentwood violates the First Amendment. In the 2001 opinion, -
 the court laid out the intermediate scrutiny analysis that applies to content-neutral regulations: -

[A] regulation of the time, place, or manner of protected speech must be narrowly

tailored to serve the government’s legitimate, content-neutral interests but . . . it need

not be ‘the least restrictive or least intrusive means of doing so. Rather, the °
requirement of narrow tailoring is satisfied so long as the regulation promotes a -

substantial government interest that would be achieved less effectively absent the . . o

regulation . . .. The validity of time, place, or manner regulations does not turn on

a judge's agreement with the responsible decisionmaker concerning the most

appropriate method for promoting significant government interests or the degree to - '

which those interests should be promoted. - o - L

Brentwood Acad., 262 F.3d at 557 (quoting Ward v. Rock Against Racism, 491 U.S. 781, 798-800

.. (1989 (internal quotations, citations, footnotes, and alterations omitted)}. The TSSAA hasasserted

three interests as justification for the recruiting rule: (1) to keep high school athletics in their proper -

place subordinate to academics; (2) to protect student athletes from exploitation; and (3) to foster o

_ alevel playing field among the various member schools. See id. In its previous opinien, this court
‘recogmized the first interest as legitimate and substantial. See id. at 557-58 (citing Crocker v. Tenn.
‘Secondary Sch. Athletic Ass’n, 980 F.2d 382, 386-87 (6th Cir..1992)). This court remanded to the

district court to determine whether the TSSAA s other two asserted substantial state interests for the -
“recruiting rule were legitimate. /d. at 558, S
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The district court held that the TSSA A has a substantial governmental interest in protecting :
student athletes from exploitation. While it also held that the TSSAA’s interest in fostering a “level
playing fietd” was a legitimate governriiental interest, it found that this interest was not substantial,
especially considering that “[t]he substantial governmental interest in informed school choice trumps
any governmental interest in controlling which schools or teams win athletic contests.” Unlike
rational basis review, intermediate scrutiny does not allow a court to supplant the particular interests
put forward by the state with other suppositions. See Edenfield v. Fane, 507 U.S. 761, 768 (1993).
In determining whether an interest is substantial, a court must look beyond “hypothe51zed _
justifications,” Thompson v. W. States Med. Ctr., 535 1.S. 357, 373-74 (20022 and focus mstead
on the “actual interests served by the restrletlon » Edenfi eld 507 U.S. at 768." _

The district court’s conclusions regardmg the TSSAA’s interests, which we review de novo,
were not erroneous. With regard to the asserted interest of pro_teetmg student athletes agamst
exploitation, the TSSAA presented voluminous evidence at trial, primarily via expert witness
testimony, in support of its argument thatthis interest is a substantial one. Carter testified that the
“fundamental” reason for the recruiting rule was preventing exploitation. One of Brentwood’s
expert witnesses even testified that preventing the exploitation of student athletes, defined as the

“selfish, unjust utilization of students for a school’s benefit rather than for the benefit of the
individual student,” was a compelling state interest.” At one point in its brief, Brentwood seems to
suggest that evidence such as written legislative histoty or testimony from the initial drafters of the
recrurtmg rule is necessary to prove that preventing e;;plmtatlon of students was one of TSSAA’s

“actual” interests in applying the rule to Brentwood.”. For the purposes of the first prong of the
intermediate scrutiny test, it is only necessary to establish that the actual interest exists and is -
substantial, and this can be done without resort to such primary sources.. While there is no known
written legislative history for the recruiting rule and all of the initial drafters of the rule are dead, the
evidence, especially Carter’s testimony under oath, suggests that preventing the explortauon of -
middle school student athletes is a substantial state interest and was one of the TSSAA’s “actual”
interests in applying the rule to Brentwood. See City of Evie v. Pap’s AM., 529 U.S. 277, 312
(2000). (Souter, J., concurring in part and dissenting in part) (quoting Turner Broad Sys. v. FCC,
512U.5. 622, 664 (1994) (plurality opinion)) (noting that the state can regulate speech to furtheran. -
interest in preventing reasonably “anticipated hamm,” as long as the harm 18 real); see also Knight
Foundation Commission on Intercollegiate Athletics, 4 Call to Action: Reconnecting College Sports
and Higher Education 20-21 (2001) (noting that “[h]lgh school sports today can reflect the worst
of their collegiate counterparts” in terms of exploitative commercial influences, pervasive recruiting
efforts, and academic compromiscs for student athictes focused only on a professional athletic -

career) cf Ohralikv. Ohio State Bar Ass'n, 436 U.S. 447, 462 (1978) (holding that the statc hasan . -

important interest in preventing sohcltatron by lawyers that 1nvolves undue influence, mtlmldatlon _
overreaching, and other forms of “vexatious conduct™). .

The TSSAA also introduced evidence that supports its contention that fostermg a level
playing field among member schools is a legitimate state interest. Specifically, its' experts and

Edénf eld and Thompson are commerciat speech cases, but the test they apply, justlike the test a'ppircéb.le here,
asksthe court to determine whether the asserted state interests are substantlai See Cent, Hudson Gas & Elec. Corp. v,

" Pub. Serv. Comm’n, 447U.S. 557, 564 (1980)

Mostly, however Brentwood conflates the “substantial interest” prong of the intermediate scrutiny test with

the “narrowly tailored” prong, concedmg later in its brief that the “TSSAA has a substantial interest in preventing

exploitation of students,” defined as “a student...being threatened, coerced, or harassed.” Brentwood’s argument that -
there are “problems with this theory...as a justification for TSSAA’s disciplinary action” against Brentwood is evaluated
in the next section of this opinion, since this is an argument that the apphcatlon of the rule was not “narrowly tailored”
to further Brentwood’s legltlmate and substantial interests,. . .
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Brentwood’s own Headmaster Brown testified that the recruiting prohibition helps level the playing

field among schools, especially as between private schools with significant resources and public

schools with more limited resources and access to potential students. Carter testified at length about

~ howthe recruiting rule preserves competitive equity among schools, explaining that without the rule,

* “the rich would get rich real quick, and the poor would get poor real quick.”. There is very little, if
‘any, evidence, however, explaining why competitive equity is an important value in the first place. .
It may be true, as defendants claim in their brief, that “maintenance of fair competition among [the

" TSSAA’s] members lies at the core of [the TSSAA’s] reason for being,” but simply saying this is -
so does nothing to demonstrate why such a “reason for being” is a substantial state interest. State .
actors may act out of a variety of interests, but only some are substantial. The defendants can cite
to no evidence to support the notion that ensuring that high schools compete in mterscholastic sports
in an equitable manner is a substantial state interest, espccially when coupled with the admittedly
substantial interest of ensuting that athletics do not become more important than academics at th
high school level. The district court was right that this interest, while legitimate, is not substantial.

Having cstablished that the TSSAA has sﬁbstantiz-d' state interests in ke_eping athletics

subordinate to academics and preventing the exploitation of student athletes, the next question in . - |

" the analysis, as set out in this court’s previous opinion on the matter, is whether the recruating rule, -
“as applied to Brentwood,” is narrowly tailored to further those interests. See Brentwood Acad., 262
FA3d at 557; see also Turner Broad. Sys., 512 U.S. at 664 (plurality opinion) (“That the
Government's asserted interests are important in the abstract does not mean...that the [speech
regulation] will in fact advance those interests.”). Specifically, the district court’s task was

' to decide if the punishment exacted for these alleged violations relating to the free
" game tickets, spring football-practice letters, and the followup telephone calls was
appropriate regulatory action narrowly tailored to further TSSAA’s legitimate
interests as a state actor....In proceeding with this case on remand, we caution both
the parties and the district court to stay focused on the two alleged recruiting rule
~ violations in question, rathger'than engage in a wide-ranging attack or defense of the
~ recruiting rule as a whole.” -~ .~ - S : —

Brentwood Acad. , 262 F.3d at 538. This court also noted in its previous opinion that the a,pplic'ation :
of the recruiting rule must not “‘unreasonably limit alternative avenues of communication.’” Id. at
554.(quoting City of Renton v. Playtime Theatres, Inc., 475 U.8. 41, 47 (1986)). On remand, the

S BDaspite our conclusion that the district court correctly found that the TSSAA had established substantial state
. interests in keeping athletics subordinate to academics and preventing the exploitation of student athletes, the dissent
devotes considerable attention to a discussion of the type. of proof a defendant might have to present to support such
interests. The two opinions do not differ on-the ultimate point, that is, the TSSAA did have substantial state intérests
at stake. The true point of departure is whethet the rule “as applied to Brentwood” is narrowly tailored to further those
* interests. See Bremtwood Academy, 262 F.3d at 557, o . : '

9Tha “two alleged recruiting rule violations” referred to here are: (1) the free game tickets and (2) the spring

practice letters and followup calls. See Brenwood Acad., 262 F.3d at 548. While this court’s previous opinion
considered both ofthese rule violations as bases for Brentwood’s First Amendment claim, rieither the initial district court
opinion nor the opinion being appealed here applied First Amendment scrutiny to the application of the recruiting rule
to the free game tickets episode. Irboth opinions, the district court considered only whether the application of the rule
- to the letters and phone calls was constitutional. Defendants state in their brief that “[o]nly the spring practice letters

-and phone calls formed the basis of [Brentwood]’s First Amendment claim.” Coie o

" The disconnect between this court’s previous.opinion and the district court’s opinions on this pointis Jikely due

- 40 the fact that, judging from its brief, Brentwood has focused its First Amendment claim on the punishment for the
- letters and calls, recognizing, perhaps, that it is uaclear whether the First Amendment is implicated by the provision of’
free game tickets. Regardless, we confine our “narrowly tailored” inquiry to the letters and calls, leaving the free tickets
episode to be considered under substantive due process analysis. . .~ 0 T ' : :
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dlST:I"lCt court held that the recrultmg rule ‘is not narrowly tajlored to ﬁ%rther any of the three
govemmental mterests of the TSSAA as apphed to Brentwood Academy

g Revwwmc de nove, we afﬁrm this conclusmn The defendants 1mp0rt a deﬁm‘non of
“enrolled” from a separate provision in the TSSAA Bylaws to support their argument that the
students contacted by the letters and calls were not truly enrolled at Brentwood and that Brentwood
therefore violated the recruiting rule by contacting them. Putting aside the fact that the Bylaw
provision upon which defendants rely seems fo apply not to practices or recruiting but rather only
to eligibility to participate in-athletic contests, the defendants’ contention that the students at issue
were not enrolled misses the point. C0n51der1ng that the interpretive commentary to the recruiting -
rule is not binding and serves only as a guideline, the TSSAA’s use of its discretion to punish

Brentwood for the letters and calls was not a narrowly tailored way to keep athletics subordinate to
academics, at Brentwood or ensure that the student athletes being contacted were not being
explcnted

First, surely, however ene defines “exploitation,” this mtcrest was not furthered by pumshmg
Brentwood. As the district court pointed out, the students contacted by the letter and calls had
already signed enrollment contracts with Brentwood Academy, and the letter and calls were directed
to all male students who had done so. In fact, Brentwood did not send the letter to one male student
who had been accepted by Brentwood but had not yet signed an enrollment contract. Indeed, the

~ students contacted had all agreed, and by all accounts were excited, to attend Brentwood the

following year. Additionally, it is clear that the followup phone calls were made to clarify for the

-students involved that the practice was optional and should not preclude any other commitments

- they might have. The district court was right that “[n]either students nor parents were exploitedin
. theory or in fact - o :

. With regard to the former interest (keepmg athletics subordinate to academics), itisa closer
call, but the TSSAA’s use of the regulation to punish Brentwood seems to “burden substantially -
- more speech thén is necessary to further the government’s legitimate interest[ ] in keeping athletics
subordinate to academics. See Ward, 491 U.S. at 799; see also United States v. O 'Brien, 391 U.S.
367, 377 (1968) (holding that content-nevtral regulations will be sustained only “if the incidental .
restriction on alleged First Amendment freedoms is no greater than is essential to the furtherance
_of that interest™). The TSSAA must demonstrate that in this situation “the recited harms [were] real,
not merely conjectual, and that the regulation [would have] in fact alleviate[d] these harms in a’
-direct and material way.” Twrner Broad. Sys.; 512 U.S. at 664. They did not demonstrate this at
trial. The district court obviously found the testimony of the parents of the boys in question to be
more significant and persuasive than evidence from experts indicating that the letters and calis might
- —1in theory — signal an emphasis on athletics over academics. The parents indicated they were glad .
to get the letter; and they did not at all think the 1mphcat10n of the letter was that Brentwood
- subordinated athleucs to academics. k

_ If the letters and calls were the first or only pieces of information the students or their
" families had ever received about Brentwood or would receive before arriving at the school, then an
argument could be made that the school was unduly emphasizing athletics over academics. T_his was

v ; 2 S

_ Even though the district court found that fostenng a 1eve1 playmg field was not a substantlal state mterest
it nonetheless included the interest in its ¢ narrowly tailored” ana1y51s _

: It is worth notmg again that the dlstrlct court’s task was to consider the apphcatlon of the 1ecm1tmcr rule :
specifically to Brentwood on these facts: The district court’s opinion does not mean that application of the 1ecm1t1ng
rule to other schools communicating in similar ways to students would be unconstitutional. For example, it is posmbie
that letters and cails similar to the ones at issue here would be explmtatlve ina dlfferent context, .
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not the case. Each ofthe families ofthe children in question had already signed enrollment contracts
with Brentwood. The information about spring football practice was simply information being
provided to incoming students about an extracurricular activity available’ 1o them — an activity in:
which incoming students were allowed to participate under TSSAA rules. Incoming students at
Brentwood received a variety of information about a multitude of topics and act%'vities, including
academics at the school, and the letters and calls should be seen in this t;ontext.1

Even if the students could (and sometimes did) “wiggle out” of their contracts with
Brentwood, this did not mean that Brentwood should be punished for disseminating information
about an optional activity for incoming Brentwood students. In fact, defendants’ argument that the
students in question were not technically enrolled and could have still decided to atterd another
school might even weigh in Brentwood’s favor, in that the letters and calls could be seen as part of
an ongoing attempt to make sure the incoming students were informed about what Brentwood had .
to offer. That these particular communications emphasized athletics does not mean that punishing
Brentwood for the communications served the TSSAA’s interest in keeping athletics subordinate
to academics. In this context, the harm the TSSAA sought to prevent was “conjectual,” not “real,”
or at least not based on the evidence in the record. See id. Put another way, it is not clear that the
TSSAA’s substantial interest in subordinating athletics to academics was achieved any more
effectively by punishing Brentwood for Flatt’s letters and calls than it would have been had no
punishment been handed down. Cf. Ward, 491 U.S. at 798-801, 800 n.7 (holding that a sound-
amplification guideline that eliminated the evils the city sought to eradicate without restricting a

substantial quantity of speech represented “the essence of narrow tailoring,” because it was not ~

“substantially broader than necessary to achieve the mnterests justifying it™); Members of the City
Council v. Taxpayers for Vincent, 466 U.S. 789, 810 (1984) (upholding a time/place/manner
regulation because it “respond[ed] precisely to the substantive problem which legitimately concerns
the City”). .~ c ' o _— : g o ool

That the rule was subsequently changed to prevent such participation in spring -praciice bolsters the -
conclusion that the TSSAA s punishment of Brentwood in this case was not narrowly tailored. Banning spring practice
-participation, rather than applying the recruiting rule punitively to Brentwood’s invitation to participate in the approved
activity, would have been a more narrowly tailored way to promote the TSSAA’s substantial interests. See Thompson,
53508, at 373 (“{R]egulating speech must be a last — not first— resort. Yet here it seems to have been the first strategy
the Government thought ‘o try.”). o L ‘ S - o - :

13 feadmaster Brown festified: _
[Als far as enrollment, we-had to deal with our kids to get them acclimated to the school before they came. It
would be — there’s no way that they could start with no contact from the school before. 1 mean that’s part of
what all schools do. | mean they have got to get reading lists, got to know about the picnics, got to know about
_ the options in the summer retreat, work options, and all of that so we have to communicate with thern.

Admyissions Director Brasher noted that admission is generaliy granted in Novembéf or Febfuary ofthe previéus school

" year, and after a student is admitted and signs the enrollment contract, the student receives a packet of information,

including a letter from the admission director, the student-parent agreement, and the handboek for Brentwood Academy
‘with policies and procedures. Also, once an enrollment contract is signed, that student’s family is put on the school’s -
general mailing list, and they receive all the information that is sent to current students,  Brasher provided more details:.

We have a mailing that goes out usually about the end of May that will include reading list, letters: from the
_English teachers, information about our summer session which includes summer school, computer carnps,

drama camps, athletic camp, driver’s ed. We have arts in April, it’s a big fine arts venue in April and we send _' . :

- - them information on that. ..

* Brasher also noted that there are some mailihgs that are targeted to particular groups of students, such as a letter about -
cheerleading tryouts that is sent only to girls. - - A - S .
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To justify its regulation on Brentwood’s speech, the TSSAA cannot rely on “shoddy data or

~ reasoning”’; rather, its evidence must “fairly support [its] rationale” for the application of the

“recruiting rule to the 1étters and calls! See City éf L.4. v. Alameda Books, Incy, 535-U.8. 425, 435

(2002). Carter himself seemed to doubt that one could actually measure whether such letters and
calls would emphasize athletics over academics or exploit the children: ' :

Well, I think, first of all, you can’t measure — you can’t measure it on the effect that it had
on those kids or any other circumstance that would occur, If {exploitation] occurs, then it’s
very difficult to imagine what impact it has on or to figure out what impact I very seldom
have seen kids in those situations that think it’s had any impact on them. But it’s very hard
to turn around and determine that. : : .

Carter’s instinct was accurate, since despite evidence by numerous parents, school officials, and
experts at trial, there was no evidence to show that the punishment of Brentwood was justified due
to the effect of Brentwood’s actions on the children or the relative standing of academics and
athletics at the school. In sum, the TSSAA did not show that the application of tﬁlf' recruiting rule
to Brentwood was narrowly tailored to serve the TSSAA’s substantial interests. Reviewing de
novo, we affirm the holding by the district court on this issue. . :

14This court’s previous opinion supports this conclusion. In determining that the recruiting rule is content-
neutral, rather than content-based, this court pointed out that the recruiting rule does not impose a “total ban...on
communications between secondary schools and middle school athietes regarding high school athletics.” Breaiwood
Acad., 262 F3d at 551-52. According to the court’s opinion, the greatest restriction imposed by the rule is the
“prohibition on coaches...from initiating contact with middle schoel students for the purpose of recruiting student
athletes.” Id. at 552 (emphasis added). The rule allows “numerous ways in which Brentwood can get its message about
athletics out to prospective students,” as evidenced by the letter written by Brentwood’s lawyer to the TSSAA in 1993
detailing Brentwood’s understanding of various acceptable medes of communication. /4. Onremand, the district court
" determined that applying the rule to the letters and cails was unconstitutional, since the application of the rule to the
letters and calls was pot narrowly tailored to further the TSSAA’s substantial interests. Under the terms of this court’s
previous opinion, one could also read the district court opinion as a suggestion that the communications sither were not
made for the purpose of recruiting student athletes, or fell under the category of acceptable modes of communication

under the recruiting rule, or voth. - ‘ :

: 15The dissentinig opinion’s approach to this aspect of the case departs from arecord-based analysis of whether
the application of the recruiting rule to Brentwood was narrowly tailored to serve the TSSAA’s substantial interests.
In doing so, it neglects consideration of the evidentiary record, a process that an as-applied challenge necessarily entails,
and substitutes theoretical analogies between recruiting rules and restrictions on adult-oriented businesses. While the.
dissent’s approach might be appropriate in cases involving facial chailenges to a regulation, such as Renton and Ward,
on which the dissent heavily telies, it is inconsistent with the proper analysis for an as-applied challenge. See Taxpayers
for Vincent, 466 U.S. at 796, 803 (distinguishing between a facial challenge and an as-applied challenge and concluding,
after determining that the appellee could not establish that the law is “unconstitutional in every conceivable application,
or...seeks to prohibit such a broad range of protected conduct that it is unconstitutionally ‘overbroad,”” that the challenge
was “basically a challenge to the ordinance as applied to [the appeliee’s] activities,” and therefore “limit{ec] [the Cowrt’s]
analysis of the ¢onstitutionality of the ordinance to the concrete case before {it]”); ¢f Broadrick v. Oklahoma, 413 U.s.
601, 612 (1973) (noting that litigants bring a facial challenge where they attack “a statute not because their own rights
. -of free expression are violated, but because...the statute’s very existence may cause others not before the court to refrain

from constitutionally protected speech™). : oo S ‘ :

The dissenting opinion’s only arguable reference to the trial court record on the issue of whether application
of the Tule to Brentwood was narrowly tailored to serve the TSSAA’s substantial interests is its suggestion that the rule

permitted Brentwood to distribute its letters to private athletic leagues and other schools and permitted Brentwood -
coaching staff to refer potential students who contacted them to other Brentwoed officials.  The dissent deems these
options alternative channels for.communication. While these options are presumably permissible (but not mentioned
in the evidence), they are hardly viable alternatives for achieving Brentwood’s purpose and communicating the

" ‘information contaihed in the letters to incoming students. The dissent’s noting of these options i another way of saying

that the recruiting tule did not prokibit Brentwood from advertising its sports and other offerings to the world at large -

- through any available public medium, but that fact has little if anything to do with whether the recruiting rule as applied -

to Brentwood was narrowly tailored to serve the TSSAA’s substantial interests. -~ . - .= _
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-G Free Tickets as a Substantive Due Process Violatioln' -

" The district court also held that the application of the recruiting rule to Brentwood violated
the school’s substantive due process rights with regard to the free tickets used by two students to
attend a Brentwood football game. After citing authority indicating that the docirine of substantive
due process means that “governmental deprivations of life, liberty or property are subject to
~ limitations regardless of the adequacy of the procedures employed,” see Pearson v. City of Grand -
Blanc, 961 F.2d 1211, 1216 (6th Cir. 1992} (internal quotation marks and citation omitted), the
distriot court centered its substantive due process analysis on the notion that S

- [a]s applied, the Recruiting Rule did not give Brentwood Academy constitutionally adequate
notice that providing tickets to another coach, who secretly disregards express instructions

to use the tickets only. for adults, will constitute a violation. The Recruiting Rule 18
unconstitutionally vague as applied to Brentwood Academy on the facts of this case.

The court went on to explain that “the Recruiting Rule did not give...Brentwood Academyf{] a
reasonable opportunity to know what was prohibited with regard to complimentary tickets so that -
it could act accordingly.” - S N :

_ When the vagueness argument was formulated as a First Amendment challenge, this court .
repudiated it. See Brentwood Acad., 262 F.3d at 557 (“As a whole, the [recruiting] rule gives
reasonable notice of what is prohibited, especially as applied to Brentwood.”). Essentially, the
district court has now recast its previous holding striking down the recruiting rule as overbroad and -
vague (a holding that was reversed) as a determination that Brentwood’s substantive due process
rights were violated. See Brentwood Acad., 13 F. Supp. 2d at 693. Yet, if the substantive due
process claim is characterized as a vagueness challenge, - then for the reasons set out in this court’s
previous opinion, the claim fails. See Brentwood Acad., 262 F.3d at 555-57; see also Grayned v. -
City of Rockford, 408 U.S. 104, 112 (1972) (upholding an anti-noise ordinance against a vagueness

“challenge because it clearly “delineates its reach in words of common understanding™) (internal
quotation marks and citation omitted). If the substantive due process claim instead rests on an -
argument that the TSSAA’s application of the recruiting rule infringed pome fundamental
constitutional right, the claim fails because no such right is implicated here,1 and the TSSAA’s
action was thus subject only to rational basis scrutiny. See Williamson v. Lee Optical of Okla.; Inc.,
348 1S, 483, 488 (1955). Lastly, if the substantive due process claim rests, as the district court
seems to intimate at one point, on an allegation that the TSSAA acted arbitrarily or capriciously to

deprive Brentwood of a property or liberty interest, it still fails, at least as a substantive due process =

claim. Breatwood could not reasonably allege that the defendants perpetrated an “ggregious abuse
of governmental power” sufficient to give rise to a substantive due process claim, because there is

no evidence to suggest that the defendants “maliciously and intentionally abused [their] state -

authority i order to injure” Brentwood. See Vinson v. Campbell County Fiscal Court, 820 F.2d
194, 201 (6th Cir. 1987). Indeed, such a claim of a deprivation of a property or liberty interest, at - -

o 16}3rentwood’s initial complaint tumps together a number of justifications for its claim that TSSAA violated
its substantive due process rights. For instance, Brentweod claims thaf the recruiting rule infringed on liberty interests -
of students and parents to choose their schools, the recruiting rule is too vague, and the rule is fundamentally unfairin

 that Brentwood was punished for actions of a person beyond its control. The third argument is better analyzed as a.
procedural due process claim and is considered infra. Cf County of Sacramento v. Lewis, 523 U.5. 833, 840(1998)
(holding that substantive due process precludes certain government actions “regardless of the fairness of the procedures .
used to. iroplement them™) (citation omitted). ol T : S

: 1-,'l'hé fundamental r_ight.to. educate one’s owil children;'sée Pierce v. Sc')c"y. of Sisi‘e}‘s, 268 US '510,"53453;5 L
(1925), is hot at issue, especially since the regulation and penalties were applied only against Bientwood, not against
the parents of the children involved. - ...~ Co s L e o
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least outside of the zoning context, see Pearson, 961 F.2d at 1217, is more appropriately
characterized as a procedural due process claim, which is considered infra. For all of these reasons,
thie district court erred in‘concluding that the application of the recruiting rule to penalize Brentwood -
- for the free game tickets episode violated Brentwood’s substantive due process nghts. We reverse
the district court on this 1ssue. ' : : ' ' -

D. Proéedural Due Process Claim

The district court also found that Brentwood’s procedural due process rights were violated.
The Fourteenth Amendment provides, in part, that “[n}o State shall . . . deprive any person of life,
liberty, or property, without due process of law.” U.S. Const. amend. XTIV, § 1. Procedural due
process generally requires that the state provide a person with notice and an opportunity to be heard -
before depriving that person of a property or liberty interest. See, e.g., Thompson v. Ashe,250F.3d - -
399,407 (6th Cir. 2001) (“Courts have long recognized that the Fourteenth Amendment requires that
an individual who is deptived of an interest in liberty or property be given notice and a hearing.”).-
Only after a plaintiff has met the burden of demonstrating that he possessed a protected property or .
liberty interest and was deprived of that interest will the court consider whether the process provided
the plaintiff in conjunction with the deprivation, or lack thereof, violated his rights to due process.
Hamilton v. Myers, 281 F.3d 520, 529 (6th Cir. 2002). ~

The first issue is whether Brentwood was deprived of a property interest. Clearly, at a
minimum, fining Brentwood $3,000 deprived Brentwood of a property interest. See Herradav. City
of Detroit, 275 F.3d 553, 556 (6th Cir. 2001). The panel need not decide whether potential lost
revenues due to the ban from playoff participation also qualify as a property interest.

The second step in the procedural due process analysis is determining whether the TSSAA’s
* deprivation of Brentwood’s property interest contravened notions of due process. Under circuit
precedent, a § 1983 plaintiff can prevail on a procedural due process claim by demonstrating that-
the property deprivation resulted from either: (1) an “established state procedure that itself violates
due process rights,” or (2) a “random and unauthorized act” causing a loss for which available state
remedies would not adequately compensate the plaintiff. Macene v. MJW, Inc., 951 F.2d 700, 706,
(6th Cir. 1991). A plaintiff alleging the first element of this test would not need to demonstrate the
 inadequacy of state remedies. Moore v. Bd. of Educ. of Johnson City Sch., 134 F.3d 781, 785 (6th
Cir. 1998). If the plaintiff pursues the second line of argument, he must navigate the rule of Parratt
v, Tavlor, 451.U.8. 527, 539 (1981), which holds that a state may satisfy procedural due process. -
. with only an adequate postdeprivation procedure when the state action was “random and
- unauthorized.” See Macene, 951 F.2d at 706. In Zinermon v. Burch, 494 1.S. 113, 128-29 (1990),
the Supreme Court narrowed the Parratt rule to apply only to those situations where predeprivation
- process would have been impossible or impractical. In this context, an “unauthorized” state action
means that the official in question did not have the power or authority to effect the deprivation, not
that the act was contrary to law. Seeid. at 138. -

~~ Whether seen as an attack on an established state procedure or as an attack on a “random -
~ and unauthorized” act, Brentwood’s claim is not subject to th%Parrart rule, -as it clearly was ot
- “impossible” for the TSSAA to grant a predeprivation hearing ~ to Brentwood on these facts. See -

: ' 18The district court stated that Brentwood was deprived of its property interests immediately upon issuance of
the July 29, 1997, letter, simply because the letter itself said the penalties were effective inmmediately. See Brentwood
Acad., 304 F. Supp. 2d at 1005. The hearings held after this date, the court reasoned, were thercfore postdeprivation -
- hearings, which under certain Supreme Court precedent, must be more extensive and thorough than predeprivation
hearings. See Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 545 (1985).- This conclusion by the district court
" seems wrong, as Brentwood did not pay the $3,000 fine, and it appealed the July 29, 1997, decision precisely soit would

not have to pay the fine or be subject to any other penalty. Brentwood had this not been “deprived” of its property by
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+2 at 128. Tt seems clear that Carter and the Board had the authority o impose the penalties against
- Brentwood; their acts were not “random and unauthorized.” If, as is more likely, the TSSAA’s -

action was the result of an “established state p_roced%re,” then the question becomes whether that™ -

procedure violated Brentwood’s due process rights.

Brentwood first argues that it was deprived of the right to a “neutral, impartial -
decisionmaker.” Brentwood points out that Carter acted as investigator, trial judge, initial appeHate .
judge, and participant in the final appeal.. This court, however, has rejected arguments that due

_process is violated when the same official plays multiple roles in the process, such as when he acts
as investigator, witness, presiding officer at hearing, and final decisionmaker. See Moore,134F.3d
at 786; Duchesne v. Williams, 849 F.2d 1004, 1005 (6th Cir. 1988) (en banc); Newsome v. Batavia

" Local Sch. Dist., 842 F.2d 920, 926-27 (6th Cir. 1988). This line of argument thus fails.

In finding a violation of Brentwood’ s procedural due process rights, the district court focused
on Brentwood’s alternative procedural due process argument: that during the TSSAA Board of
Control’s private deliberations after the August 23, 1997, hearing, the Board heard ex parte evidence
regarding contacts with middle school students allegedly made on behalf of Brentwood, and that this
evidence affected the Board’s final decision and penalty. Brentwood claims that it should have had
the chance to rebut this evidence by cross-examining the TSSAA investigators who discussed these -
contacts with the Board during the private deliberations. See Goldberg v. Kelly, 397 U.8.254,269 -
(1970) (“In almost every setting where important decisions turn on questions of fact, due process
 requires an opportunity to confront and cross-examine adverse witnesses.”); see also Loudermill,
470 U S. at 546 (“The opportunity to present reasons, either in person or in writing, why proposed
action should not be taken is a fundamental due process requirement.”). L

In evaluating Brentwood’s argument, it is necessary to recount in some detail the evidence

- about the subject of the ex parte discussion. There had been reports made to the TSSAA alleging -

that an Amateutr Athletic Union (AAU) basketball coach named Bart King urged particular middle
school student athletes to attend Brentwood, had provided transportation to Brentwood for those:
students, and promised scholarships to those students. Brentwood alleged in its initial complaint that
King was in no way affiliated with the school and that Brentwood never represented to King or
others that King had anthority to act on its behalf. After the TSSAA received reports containing the

-allegations involving King, two TSSAA officials, Gene Meness and Bernard Childress, investigated - - .

the matter. Meness and Childress met with Brentwood Headmaster Brown in early June 1997 and
asked Brown about King. Brown suggested that they put questions regarding King and other issues
in writing and send them to him. Through an exchange of letters during July 1997, the TSSAA

. " informed Brentwood that it was investigating the allegations relating to King, and Brentwood

stressed to the TSSAA that King was in no way associated with Brentwood Academy. Meness and
Childress did not speak to King during the investigation. . - - R R

August 23, when the final hearing was held. Cf. id. at 545-46 (drawing the deprivation line at the moment of termination
of employment).  In any event, it is immaterial to the analysis in this case whether the hearing process occurred
predeprivation or_ppstdeprivat_ion. : - e - T o

_ 19Even if the acts Were' “raﬁdom and ﬁnadfhbriied,” and thé Pdrfétr rﬁle did apply, the ﬁltimate'issue wbu_ld’
"be this same question: whether the procedure provided (the hearings in front of the Board of Control) was adequate. See
. Macene, 951 F.2d at 106, T : S S . B "
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As the district court found, there was no indi%tion from the TSSAA before the final hearing
that it was still considering the Bart King allegation.” In fact, the district court determined that “the
TSSAA and Cartet misled Brentwood Acadenty about-a person and allegation which ultimately
mattered fo the decision.” See Brentwood Acad., 304 F. Supp. 2d at 1004 n.29. Despite this lack
of indication that King’s conduct was at issue, at the final hearing on August 23, Brentwood’s
counsel Tom Nebel offered to call King as a witness, saying, “We have Bart King here to answer
any questions. And it was our intention to put him on, but I don’t know if you all are interested in
extending for five minutes to hear Bart King or not. He’s here if you want him.” Carter answered,
“No.” Evidently this was the only discussion of King at the hearing. Carter later testified that “if
Brentwood Academy wanted [to call King], they could have easily done it....The school can put on
anything they want to.” Nebel later testified that he was not cut off from presenting any information
he wanted to present at the hearing, ' L

" Meness and Childress were present during the Board of Control’s private deliberations
following the August 23 hearing. While Childress recalled answering some questions posed by

"Board meinbers, neither Meness nor Carter recalled answering any questions about Bart King. -

Board of Control President Mike Reed and Board member Michaei Hammond testified that during.
the Board’s private session, the Board discussed the allegations surrounding King’s actions. In "~
Reed’s initial deposition in this case, Reed was asked whether the King allegations were one of the
reasons behind the Board’s ultimate finding (upon which the penalties were based, in part) that there-
was “[c]ontact with student-athletes, initiated by Brentwood Academy, while those students were
enrolled at other schools.” Reed answered affirmatively. However, at trial, Reed first testified that
although the King allegations were a “factor” in the discussion of the final penalty, the “final penalty
did not involve Bart King”: “[Wle discussed Bart King and the situation that took place, we did; we
-discussed it, but the final penalty really dealt with the letter from M. Flatt.” When asked about his
deposition testimony at trial, Reed also referred to a lack of memory in his deposition testimony and -
further indicated that the situation with King “was a factor in the overall penalty.” The assertion that

the final penalty was not based on the King allegations was reiterated by Carter and Hammond m
their testimony at trial. - S S , S

_ The district court found that the TSSAA and Carter violated Brentwood’s procedural due.
process rights by considering ex parte evidence during their private deliberations on August 23,
1997. In reaching this conclusion, the distric
President Reed as well as Board members Hammond, Mickey Dunn, and Morris Rogers, all of
whom indicated in their testimony that TSSAA investigators Childress and Menees provided some
information to the Board regarding their findings during the private session. Additionally, the court
noted that Carter testified that Carter, Meness, and Childress were all present to answer questions -
from the Board during the private session. The court below also pointed out that “Bart King,
according to Reed, was discussed and...was a factor in the penalties imposed.” Id. at 1004. The
court credited all of this evidence “based on the demeanor of the witnesses, the consistency of the
testimony, and because the testimony is adverse to the witnesses’ interests as TSSAA Board. of
Control members.” Id. : : = ' -

20 o N P T I . L :
Carter’s July 29, 1997, letter to Brown details six “concerns” and viclations on which the penalties are based.

¢t court recounted the testimony of Board of Control - '

Only the sixth concern, which obliquely refers to contacts “by persons not connected with Brentwood Academy,” - -

arguably has aniything to do with King. The violation listed under concern six, however, gives no indication that the

TSSAA seeks to assign any responsibility to Brentwood for any actions by King, At the first hearing on Angust 13,

1997, Brentwood submitted an affidavit from King denying the allegations detailed it the earlier exchange of *

correspondence between the TSSAA and Brentwood. Then, after the first hearing, Carter sent Brown a leftter dated :
~ Aungust 14, 1997, listing the violations found at the first hearing. None of these violations implicates King in any way.
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- The district court’s factual finding that there was discussion during the Board of Control’s
deliberations about thé King allegations was notclearly erroneous and, in fact, was well-supported
by the evidence. The district court was also correct in its conclusion that Brentwood Academy did
ot have notice that the King matter was 2 possible basis for final TSSAA action against Brentwood.
Whether the King issue was actually a factor in the penalties ultimately imposed is far less certaim.
Vet the district court was entitied to credit Reed’s deposition and trial festimony that the King issue
influenced the Board’s findings and penalties over }jis contrary irial testimony and other evidence.
that the King issue was not a basis for the penalties.” See Fed. R. Civ. P. 52(a) (“Findings of fact,
whether based on oral or documentary evidence, shall not be set aside unless clearly erroneous, and

_due regard shall be given to the opportunity of the trial court to judge of the credibility of the
witnesses.”). Thus, the finding that the King issue influenced the penalties is also not clearly

"o erroneous.

There js no applicable precedent that describes ‘the precise process-d school such as
Brentwood should receive froma state athletic association suchasthe TS SAA before the association
. imposes penalties such as the ones assessed here. Cf. Loudermill, 470 U.S. at 545-46 (setting out
the due process requirements for termination of terured public employees); Gossv. Lopez, 419 U.5.
565, 581 (1975) (setting out the due process requirements for short-term school suspensions);

Morrissey v. Brewer, 408 U.S. 471, 488-89 (1972) (seiting out the due process requirements for

.. parole revocations). The district court therefore correctly looked to the general balancing test of

Mathews v. Eldridge, 424 U.8.319, 334-35 (1976) to determine what process is duein this situation.
- The Mathews balancing test states: S L ' . o

[T}dentification of the specific “dictates of due process generally: requires

_consideration of three distinet factors: First, the private interest that will be affected -

by the official action; second, the risk of an erroneous deprivation of such interest -
through the procedures used, and the probable value, if any, of additional or
substitute procedural safeguards; and finally, the Government's interest, including '
the function involved and the fiscal and administrative burdens that the additional or

substitute procedural requirement would entail.

Id. at 335. .-
. The district court correctl concluded that in a situation such as the .one presented by this .
- case, due process requires that a school be informed of all of the issues relied on by an athletic’
association levying penalties agaziznst the school and be given a chance to respond to those issues
before ibe penalties are imposed.”™ Such a requirement IMpPoSEs only a minimal burden on the state
actor and would be of great value in ensuring that a school is not wrongfully penalized. Moreover,
" as the district court noted, such a requirement is clearly consistent with the notification requirements
set out by this court and others in analogous situations. See, .g., Loudermill, 470 U.S. at 546 (“The
tenured ‘public employee is entitled to oral or written notice of the charges against him, an
explanation of the employer’s evidence, and an opportunity. to present his side of the story.”),
Moore, 134F 3d at 786 (“[T]he process offered Moore was constitutionally sufficient. She received
written notice of the charges against her, as well as an explanation of the Board [of Education}’s

evidence, and was offered an opportunity to present her side of the story.”); Swank v. Smart, 898

. 21Reed’.§ depbs-i_tién testimony is 2 prior inconsistent statement givér_x under oath andrélsq amounts to an
admission against interest on the part of the TSSAA. Fed. R. BEvid, 801(dy(1) & (2).- . . ' T

: 2The TSSAA complains that the district court “once again’” ignored the contractual relationship between it
. and Brentwood in evaluating the procedural due process clhaim, but fails to articulate exactly how the contractuzl

" yelationship lessens the TSSAA’s obligation as a state actor to provide procedural due process.
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F.2d 1247, 1253 (7th Cir. 1990) (“[The police officer] was entitled to challenge’ the chief’s
assessment of the damage caused by the [incident in which the officer was seen giving a girl a ride
on his motorcyele]. Ex parte presentation of evidence denies due process....”); id. at 1256 (“[A]
teriured public employee has a constitutional entitlement to a fair hearing before being fired and that
with immaterial exceptions a fair hearing includes the right to be shown the evidence on which the

tribunal has relied, including evidence pertaining to the gravity of the sanction to be imposed when

liability is conceded.”} (citations omitted); Newsome, 842 F.2d at 927 (holding that student was

* “denied procedural due process when the superintendent disclosed to the school board, during their
closed deliberations, new evidence which had not been presented during the open hearing at which

Newsome and his attorney were present”); see also Greene v. McElroy, 360 U.S. 474, 496 (1959)
(“[Where governmental action seriously mjures an individual, and the reasonableness of'the action
depends on fact findings, the evidence used to prove the Government’s case must be disclosed to
the individual so that he has an opportunity to show that it is untrue.”).

In sum, we affirm the district court’s conclusion that the TSSAA and Carter violated
Brentwood’s procedural due process rights. The district court correctly determined what process
was due to Brentwood: notice of the evidence relied upon in penalizing Brentwood and an
opportunity t respond to that evidence before penalties were imposed.. Here, the TSSAA failed to

give that notice as it related to King. Brentwood therefore had no notice that it should respond to

the King evidence at the hearings. Yet, the King evidence was used by the TSSAA in its
deliberations and, under the district court’s findings, influenced the penalties imposed on

~ Brentwood. The failure to afford the requisite process violated Brentwood’s Fourteenth Amendment
. rigl_lts to procedural due process. ' : : '

E. Availability of Qualified Immunity for Carter

- The district court also held that Carter was..not entitled to qualiﬁed immunity. Whether a
defendant is entitled to qualified immunity 1s a question of law reviewed de novo. Thacker v. City
of Columbus, 328 F.3d 244, 259 (6th Cir. 2003). Qualified immunity protects government officials

~ from civil liability for actions taken within their official discretion insofar as these actions do not-

violate clearly established statutory or constitutional rights of which a reasonable official would

~ have been aware. See Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). It is not merely a defense

to liability; rather, when applicable, qualified immunity protects government officials from lawsuits
and, hence, the burdens of litigation, See Saucier v. Katz, 533 U.S. 194, 200-01 (2001). '

* ~The initial ‘question here is whether the qualified immunity defense is even available to-
Carter, an employee of a non-profit corporation that has been found to be a state actor when
engaging in regulatory activity. “Inassessing whether the qualified immunity afforded state officials
extends to private actors who are considered state actors under § 1983, [the court] miust consider
both the purposes of qualified immunity protection and the nature of the relationship between the -

state and the putative private party.” Bartell v. Lohiser, 215 F.3d 550, 556 (6th Cir. 2000). This

court held in Bartell that workers for a non-profit foster-care corporation that had contracted with
the government and was closely supervised by a state agency were entitled to qualified immunity.
Id. at 557. The Bartell court distinguished Richardson v. McKnight, 521 U.S. 399, 412 (1997), in

-which the Supreme Court held that private prison guards were not entitled to qualified immunity,

as involving a for-profit corporation that operatud with limited direct supervision by the government.
See Bartell, 215 F.3d at 556-57 (citing Richardson, 521 U.S. at 413). Here, one of these factors
weighs in favor of Carter (because the TSSAA is a non-profit corporation) and one weighs in favor
of Brentwood (because the TSSAA operates with limited direct governmental supervision)..

Nevertheless, a closer examination of Bartell and Richardson indicates that the balance is
tipped towards Carter’s argument that qualified immunity is available to him. Specifically, one of

* the key reasons qualified immunity was unavailable in Richardson was because the purposes of
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qualified immunity were already served by “marketplace pressures” that themselves “provide[d] the
private fitm with strong incentives to avoid overly timid, iasufficiently vigorous, unduly fearful, or
‘nonarduous’ employee job performance.” 521 U.5. at 410. Here, there are no such marketplace
pressures; the TSSAA, unlike the prison firm in Richardson, does not have to compete with other
firms for the job it does on behalf of the state. Also, the Richardson court relied heavily on the fact
' that “[hlistory does nof reveal a ‘firmly rooted’ tradition of immunity applicable to privately
employed prison guards.” /d. at 404 (citing Wyatt v. Cole, 504 U S. 158, 164 (1992)). The district
court in this case picked up on this rationale, noting that “[jJudicial history does not reveal a firmly
rooted tradition of immunity applicable to employees of private athletic associations.” The notion
' that there would be such a “firmly rooted” history, though, is unreasonable in the first place,
_considering that athletic associations like the TSSAA have only recently grown in importance and
" gtature, and litigation involving such associations has been relatively rare. See Brentwood Acad.,
531 U.S. at 304 (“No one., has pointed to any explosion of § 1983 cases against interscholastic
athletic associations....”); see also Richardson, 521 U.S. at 414-15 (Scalia, J., dissenting) (chiding
the Richardson majority for relying on the historical absence of any cases in which immunity was
successfully asserted by a private prison guard). We find that qualified immunity is available to
officials such as Carter. - : : ' o : :

~ Having found that qualified immunity is available to Carter, the next question is whether it -

- applies in this case. If an official acts within his discretiopary authority and asserts qualified
immunity, the burden shifts to the: plaintiff to prove that the officer violated a right so clearly
established that any reasonable official in his position would have understood it was undawful to
engage in the conduct that violated the right. See Gardenhire v. Schubert, 205 F.3d 303,311 (6th

- Cir. 2000). This court evaluates this burden according to a three-prong standard. See Williams v:

Mehra, 186 F.3d 685, 691 (6th Cir. 1999). First, the court considers whether a constitutional or.
statutory violation occutred. Jd. If so, the court then considers whether the right that was violated:

was clearly established in the sense that a reasonable person would have known of theright. Id, The

right must have been “clearly established at the time of the actions in question.” Dickerson v.
MecClellan, 101 F.3d 1151, 1158 (6th Cir. 1996). If the right was clearly established, the court’s
 third step is to “determine whether the plamtiff has alleged sufficient facts, and supported the
allegations by sufficient evidence, to indicate that what the official allegedly did was objectively
“unreasonable in light of the clearly established constitutional rights.” Williams, 186.F.3d at 691. -

' Haiving found that a violation of Brentwood’s proc‘eddral due prdcess rights occurred, the,

‘next question is whether Brentwood’s rights were clearly established such that “it would be clear

{0 a reasonable officer that his conduct was unlawful in the situation he confronted.” Saucier, 533
U.S. at 202. On this point, there is simply no support for the district court’s conclusion that “the
contours of procedural due process were sufficiently clear and apparent that Carter had fair warning,
and reasonably should have understood, that what he did violated the procedural due process rights
of Brentwood Academy.” As described above, there is no applicable authority describing what
process state secondary athletic associations must provide when enforcing their regulations. It asks
" too much of Carter to expect him to have applied the Mathews factors and concluded that failing to
“give notice that the King issue would be considered and then considering it during the Board’s
private deliberations would violate Brentwood’s due process rights. - Regardless -of Carter’s

extensive involvemént in the investigation and decision making with regard to the TSSAA’s
" penaltics against Brentwood, there is no evidence that his conduct was obj ectively unreasonable, or
that Brentwood’s due process rights (or First Amendment rights, for that matter) in this context were
clearly established.. For these reasons, we reverse the district court on this issue and find that Carter
~ is entitled to qualified immunity.- ' T : B -
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F. Antitrust Immunity

The district court ruled in, an-'()ct'bber. 2002-order that the ';TSSAA ‘was entitled to antitrust
immunity under the doctrine of Parker v. Brown, 317 U.S. 341 (1943). Brentwood appeals from this
- order, arglling that the doctrine does not apply and that its antitrust claim should be permitted to
proceed. . - . : ' N

In addition to the facts noted earlier about the TSSAA as an organization, the following facts
are pertinent to the antitrust immunity inquiry. The bulk of the TSSAA’s revenues cotme from gate -
receipts at member teams’ tournaments, but member schools do pay annual dues. TSSAA
employees are not paid by the state but are eligible to join the state employee retirement system.
The voting membership of the Board of Control and Legislative Council (the rulemaking body of
- the TSSAA) are composed of school administrators, and the public school administrators who
typically serve in these positions carry out their TSSAA duties during regular school hours.

The district court issued only a cursory explanation of its decision on this issue. The court
explained, without analysis, that the Supreme Court’s decision on “pervasive eniwinement” meant
that the TSSAA was a state actor “for purposes of antitrust mmunity.” However, while there are
similarities between the two tests, the Parker antitrust immunity inquiry is different from the inquiry-
into whether state action exists for the purposes of § 1983 and the Fourteenth Amendment. See
Nar'l Collegiate Athletic Ass'n v. Tarkanian, 488 U.S. 179, 194 n.14 (1988) (noting that the two
_ inquiries are “somewhat similar” but “by no means identical”); Tarabishi v. McAlester Reg’'l Hosp., -
951 F.2d 1558, 1565 n.6 (10th Cir. 1991). Indeed, the extensive case law on the issue of Parier
antitrust immunity reveals that the doctrine does not apply to the TSSAA. : '

In Parker, the Supreme Court held that when a “state in adopting and .'enforéing [a
regulatory] program..., as sovereign, imposed the restraint as an act of government,” the program

could not violate the Sherman Act, because the Act was directed against “individnal and not state

action.” 317 U.8. at 352; see also City of N. Olmstead v. Greater Cleveland Reg’l Transit Auth., 722
F.2d 1284, 1287 (6th Cir. 1983) (“[ The] doctrine enunciated in Parker...exempt([s] ‘anticompetitive . .
conduct engaged in as-an act of government by the state as sovereign, or, by its subdivisions, -
pursuant to state policy to displace competition with regulation or monopoly public service’ from
- Sherman Act control.”) (quoting City of Lafayette v. La. Power & Light Co., 435 U.S. 389, 413
(1978) (opinion of Brennan, I.)) (emphasis removed). The Court has clarified that while Parker
immunity clearly applies to a state legislature or a state supreme court acting in its legislative:
capacity, when the regulatory activity 1s carried out by others pursuant to state authorization, the -
program must meet the two-part standard set out in California Retail Liquor Dealers Ass'nv. Midcal
Aluminum, 445 U.S. 97 (1980). See Hoover v. Ronwin, 466 U.S. 558, 567-68 (1984). “First, the’
- challenged restraint must be ‘one clearly articulated and affirmatively expressed as state policy’;
second, the policy must be ‘actively supervised’ by the State itself.” Midc, Aluminum, 445 U.S. -
at 105 (quoting City of Lafayette, 435 U.S. at 410 (opinion of Brennan, J.))." Like other judicially -
imposed exemptions from the antitrust laws, the Parker doctrine must be narrowly construed. See
FTCv. Ticor Title Ins. Co., 504 U.S. 621, 636 (1992). S

CoF = ’ * H : ! ' ) .
. 23111 its brief the TSSAA argues a number of issues relating to the antitrust claim, Before the district court,

however, it raised only the antitrust inmunity issue, and we will therefore not consider the other issues on appeal. See
" Barner v. Pilkington N. Am., Inc., 399 F.3d 745, 749 (6th Cir. 2005). - -

: By Midcal Aluminum, the Court held that a Catifornia price-setting system for wine met the first but not the
second prong of the test, because the state simply authorized the price setting and enforced the prices established by
private parties. 445 U.S. at 105, The State did not monitor market conditions or otherwise actively supervise the
- program, Id. at 105-06. Therefore, California’s involvement was not sufficient to establish Parker immunity, Id.
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The first quest10n under the Mldcal Alummum test is whether the TSSAA acts pursuant to
.a “clearly articulated and affirmatively expressed” state policy to displace competition. 445 1J.S.

at 105. This policy must be one clearly articulated. in the first instance not by a state agency, see .
Goldfarb v. Va. State Bar, 421 U.S. 773, 790 (1975), but by “the State itself, such as a policy -

approved by a state leglslature .or a State Supreme Court,” see S. Motor Carriers Rate Conference,
Inc, v. United States, 471 U.S. 48, 63 (1985) (citations omltted) The “clearly articulated” state
policy requirement is not satisfied “when the State’s posmcn is one of mere neutrality respecting

the municipal actions challenged as anticompetitive.” Cmty. Communications Co. v. City of

Boulder, 455 U.8. 40, 55 (1982). In City of Boulder, the Court held that the Parker doctrine did not
protect a munlclpahty s regulation of the cable television market, even if the city’s activities were-
authorized by a home rule statute, because the “general grant of power to enact ordinances” did not

imply “state authorization to enact specific antrccmpetltlve ordinances.” Id. at 56. On the basisof . -

this rationale, the TSSA A should not receive antitrust immunity. The Tennessee General Assembly
has done nothmg more than delegate to the State Board of Education the general authority to

- develop policies for the operation of public schools. Tenn. Code Ann. § 49-1-302. The state statute -

says nothing about interscholastic athletics or the TSSAA itself, which acts under the auspices of
the Board. See Brentwood Acad., 531 U.S. at 292-93, The Tennessee statue represents a vague,

_ neutral authorization by the sovere1gn this is not enough to establish a “clearly articulated and
affirmatively expressed” state anticompetitive policy. Midcal Aluminum, 4450U.8. at 105; see also

Mich. Paytel Joint Venture v. City of Detroii; 287 F.3d 527, 534 (6th Cir. 2002) (“Grants of general

or neutral authority to govern local affairs will not satisfy the clear articulation” component of the .

state action exemption from antltrust liability.”).

(294

_ Other Supreme Court precedent however, suggests that exphclt authorization’ by state

legislatures to displace competition [is] not necessary to pass the clear articulation test. The Parker
exemption apphes as long as the suppression of competition is the foreseeable or logical result of
what the state authorizes.” Id. at 535 (citing Town of Hallie v. City of Eau Claire, 471 U.S. 34, 42-

44 (1985))' In Town of Hallie, a city refused to supply sewage treatment facilities to those outside S

‘the city’s borders. 471 U.S. at 37. The state statute did not refer to competition, but it authorized
the city to refuse to provide sewage treatment to adjacent unincorporated areas unless they agreed
- to annexation. [fd. at 41. The Court held that “anticompetitive effects logically would result from
this broad authority to regulate” and thus the first prong of the Midcal Aluminum test was met. Id.

at 42. Town of Hallie is distinguishable, however, since although the state statute in that case did

not exphcltly authorize anticompetitive state behawor it specifically described and authorized the

-policy in question.” Here, not only does the Tennessee statute fail to authorize anything like the
recruiting rule or any other regulation, but it also fails to mention interscholastic athletics at all. The- -

state-as sovereign has not made clear its intent to establish an anticompetitive regulatory program.

Cf. 8. Motor Carriers Rate Conference, 471 U.S. at 63-64 (“The legislature thus made clear its intent _ i
that intrastate rates would be determined by a regulatory agency, rather than by the market.”); Mich.

Paytel, 287 F.3d at 536 (holding that anticompetitive effects are “the logical and foreseeable result

of the City’s broad authority under state law and the Mlchrgan Constltu’uon to bid out public -

contracts for the mamtenance of City prlsons”)

Assunnng, arguend@ ‘that the TSSAA acts pursuant to.a “clearly artlculated and

afﬁrrnatlvely expressed” anticompetitive staté policy, the next question is whether j its regulatory - :
This court -

. program 18 actively supervised by the state. See¢ Midcal Aluminum, 445 U.S. at 105.

‘ A threshold qu,estxon before reachmg this second prong of the-test is whethcr the second plong apph estothe -
TSSAA. Town of Hallie stands for the proposition that the active state supervision requirement is not applicablein cases
. where the actor isa mumcrpahty, and the Court suggested in dicta in that case that the same should go for cases in which .-

the actor is a “state agency.” See 471 U.S. at 46, 46 n.10. In their brief, defendants cite a number of cases fo support
their argument that the TSSAA quahﬁes asa pohucal subdlvlsmn of the state for antrtrust purposes dnd therefore need

&y
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“has held that the active supervision requirement must be met by state supervision; - “municipal
- oversight” of the program is insufficient. See Riverview Invs., Ine. v. Ottawa Cmty. Improvement

Corp., 774 F.2d 162, 163 (6th-Cir. 1985). bignificantly, this court has-also heid that antitrust

- immunity does not apply to a private actor to whom authority is delegated such that the private actor
. becomes the “effective decision maker.” See Mich. Paytel, 287 F.3d at 537-38. In these situations,
when a private actor (such as a non-profit corporation) acts on behalf of the state but makes
“‘independent decisions without the input, advice, involvement, or oversight of. ..any...governmental
- body,’” antitrust immunity does not apply. 7d. at 538 (quoting Riverview Invs., Inc. v. Ottawa Cmiy.

Improvement Corp., 899 F.2d 474, 481-82 (6th Cir. 1990)); see also Town of Hallie, 471 U.S. at 47

(“Where a private party is engaging in the anticompetitive activity, there is a real danger that he is

acting to further his own interests, rather than the governmental interests of the State.”). Here,. .-

authority was clearly delegated from the state to the State Board of Education and then, in turn, to

the TSSAA. There is nothing at all in the record to indicate that the state is actively involved in

supervising the TSSAA. In fact, the evidence suggests that the opposite is the case. See also Midcal

Aluminum, 445 U.S. at 106 (“The national policy in favor of competition cannot be thwarted by
casting such a gauzy cloak of state involvement over what is essentially a private price-fixing

arrangement.”), o : : o '

- Defendants therefore cannot establish either prong of the Midcal Aluminum test. For these
‘Teasons, we reverse the district court’s October 2002 decision finding that the TSSAA is entitled to
Parker antitrust immunity and remand for further proceedings with respect to Brentwood’s antitrust
~-claim. L o ' e : R

G. Relief Issues

_ Brentwood also appeals the district court’s denial of damages. “[Wlhen § 1983 plaintiffs
seek damages for violations of constitutional rights, the level of damages is ordinarily determined
according to principles derived from the common law of torts.”  Memphis Cmty. Sch. Dist. v.
. Stachura, 477 U.S. 299, 306 (1986). “[P]roximate causation is an essential element of a § 1983
claim for damages. That is, a violation of a federally secured right is remediable in damages only
‘upon proof that the violation proximately caused injury.” Horn v. Madison County Fiscal Court,
22 F.3d 653, 659 (6th Cir. 1994) (internal citation omitted). The district court found that the -
damages. claimed by Brentwood (reputational harms and time spent by employees on the case) were
- mot proximately caused by the defendants. On appeal, Brentwood argues that the district court
should have considered whether the damages were “foreseeable” and that the harms suffered by
Brentwood were foresceable consequences of the defendants’ conduct. o

not meet the second prong of the Midcal Aluminum tést. However, none of these cases concern an athletic association

such as the TSSAA, and defendants cite no case from this circiit to support their argument. In fact, circuit precedent

suggests that it is only municipalities that are exempt from the second prong of the test. See Mich. Paytel, 287 F.3d at
- 336 (holding that “private parties must establish both” elements of the Mideal Abhaninum test), .

_ B The dissent rests its differing result on our decision in Consolidated Television Cable Service, Inc. v, City
of Frankfort, 857 F.2d 354 (6th Cir. 1988). Based on the ruling in that case, it concludes that the TSSAA is the agent
of the Tennessee Board of Education, itself a state agency, and that the TSSA A need only meet the state antitrust
- immunity tést for state political subdivisioris. The relationship between the municipality and its agent cable television
company in Consolidated, however, is not analogous to the relationship between the Board and the TSSAA. Frankfort
provided cable television service to its citizens and owned the systern for providing the service, created the cable

company to operate the system, and exercised continued supervisory control over the cahle company —described by the .

court as “ultimate control.” /d. at 358. In fact, Consolidated itself had previously described the cable company as an -

- agent of the municipality, a fact which the court mentioned as dicta but which nevertheless appears important to the

resolution. The TSSAA, with its mix of public and private membership and revenue, its elaborate internal governance
+ and appeal structure, and its lack of state supervision does not fit within the cable company model described in- .
Consolidated, . ' S - _ D _
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The district court rightly pointed out that any costs incurred by Brentwood as a result of the
litigation were costs it chose to incur when it filed the case. As to Brentwoed’s reputational damage,
foreseeability is an element of the proximate cause analysis, but it is distinct from the requirement

that a plaintiff show the injury was directly caused by the defendant. See Perryv. Am. Tobacco Co.,
324 F.3d 845, 850-51 (6th Cir. 2003). It1s a fundamental tort Jaw principle that while an njury to
a plaintiff might be foreseeable, the damages incurred could still be “too remote to permit recovery.”
See, e.g., Laborers Local 17 Heath & Benefit Fundv. Philip Morris, Inc., 191 ¥.3d 229, 236 (2d Cir.
1999). Here, the district court sensibly concluded that even if Brentwood’s reputational harms were
foreseeable, they could be traced much more directly to the media and other third-party actors than
* to the TSSAA or Carter. I S ' : -

Brentwood also argues that the district court, which enjoined the penalties assessed against
Brentwood, should have also enjoined the enforcement of the recruiting rule “as applied to speech
more generally.” Brentwood asserts in its brief that “[o]nly a decision-forcing injunction against
applying the [recruiting rule] to speech can assure TSSAA s First-Amendment-mandated ‘careful
calculation of the speech interests involved.”™ These arguments are not well-taken. In its previous
opinion, this court clearly rejected a facial challenge to the recruiting rule based on an argument that
the regulation was invalid in all of its applications. Brentwood Acad.,262 F.3d at 554-57. The court
suggested that the recruiting rule could in fact be applied constitutionally in some cases, and the

district court’s task on remand was to consider only whether the rule was constitutional as applied

- to Brentwood. Id. at 554-58. The district court correctly limi%;d its remedy accordingly and.
enjoined only the application ofthe rule to Brentwood in this case.”” We affirm the remedy granted
by the district court. ; \ ' : - o

III.

o - For the foregoing reasons, we: (1)} affirm those parts of the district court’s decision finding
. for Brentwood on its First Amendment and procedural due process claims and granting injunctive
relief on these claims; (2) reverse the district court’s decision finding for Brentwood on its
substantive due process claim; (3) reverse the district court’s decision finding that Carter is not

- entitled to qualified immunity; (4) reverse the district court’s order finding that the TSSAA is
entitled to antitrust immunity; and (5) remand for further proceedings on Brentwood’s antitrust
claim. -+ .~ S : e . : - e '

. _ In' its brief, Brentwood argues that the district court’s injunciion should alse be direcied at Carter in' his
official capacity. It is unclear why Brentwood muakes this argument or why this should be the case, as the injunction

- . enjoins all of the penalties imposed by the TSSAA against Brentwood. The injunctive relief was thus complete. |
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- DISSENT"

ROGERS, Circuit Judge, dissenting. _
| High school football is a ganie. Games have rules.

. To have federal courts, under the guise of applying the enduring principles of the First
Amendment, reverse the ordinary application of high school football recruiting rules—where the
core values of the Amendment are not even remotely mvolved—unduly trivializes these -
constitutional principles. This is no more a case involving our nation’s ideal of freedom of 7
expression than a case involving a coach who is thrown out of a game for talking back to a referce.
This is instead a case involving game participants who challenge the discretionary administration
of participation rules. Of course, good lawyers-can characterize almost any perceived injustice as -
a constitutional case (and maybe even an antitrust case to boot), but courts should be hesitant to go -
along. _ - : ' -

The Supreme Court has properly instructed us in this case that the defendant is a state actor -

for constitutional purposes, and this court in its 2003 decision properly determined that Brentwood

- Academy did not contract away all of its constitutional rights by joining TSSAA. If, for instance,

- TSSAA discriminated on the basis of race or religion or the expression of political views, the earlier -
-court holdings in this case would insure the availability of federal court relief, But here TSSAA is
clearly doing nothing more than administering its game rules-— the game being interschool high
school football. Dissatisfaction with application of game rules does not become a First Amendment
violation merely because the rule involves speech. : ' - '

_ Recruiting and eligibility rules are of course a very real part of the game itself, protecting
the student-athlete and the brand of competition agreed to. The game of football, like any game, has
-rules which the competitors accept as an inherent part of participation. Tn addition to the basics of
the game, such as how many players may participate at one time and how many points are awarded -
for a touchdown, competitors agree on further rules governing competition more broadly, agreeing
on rules that govern how teams are grouped into leagues, how the champion of the league is - -
determined and who is eligible to participate in a game. Fierce competition among high schools for
talented student athletes, and the demand for success from fans and alumni, bring the potential for
excess. As aresult, athletic leagues comprised of educational institutions, such as TSSAA, have
rules governing both the recruitment of student-athletes and the eligibility of student-athletes to
participate in athletic contests. Anti-recruiting rules may inhibit “speech,” but so do the ordinary-
rules of a foothall game that allow players and coaches to be removed for disputing the propriety
of a referee’s call. AR ' : , S .

: Accordiﬁgly, 1 dissent from those portions of the majority’s decision upholding plaintiff’s .
First Amendment claims. I also dissent from the finding of a due process violation and from the -
.decis1i0n to reverse the district court’s determination that there is no basis for antitrust liability in this

- case. - i S . . - S :

T'concur in Part I1.C. of the majority opinion zejecting Brentwood's substantive due process claim.



Nos. 03-5245/5278  Brenwood Acad. v. Tenn, Secondary - Page2§
' = Sch. Athletic Ass’n et al. o C : .

L.

" Whilé the insubstantiality of plaintiff’s First Amendment claim is clear, the complexities of
modern First Amendment jurisprudence make it less clear precisely why the claim is not substantial.

There are two parts to the answer. First, ordinary enforcement of game rules does not amounttoan -

“unconstitutional limit of free expression in part because participants agree to play in the games.
Second, ordinary enforcement of game rules does not amount to an unconstitutional limit on free
expression because rules (including rules limiting speech) are inherently necessary to ordered.
competition. Of course these two ideas substantially overlap, but they find expression in different
strands of First Amendment law. Both strands reflect the underlying idea that rules have value for
the sake of being rules, and only trench on First Amendment concerns when their relationship to the -
game is too attenuated. Enforcement ofthe recruitment rule in this case is clearly warranted because
Brentwood agreed to general applicability of the rules (although not to rules that draw distinctions
unrelated to the purpose for the rules, such as interpretations of the rules that discriminate, for

example, on the basis of political party affiliation). Enforcement of the recruitment rule in this case = -

is also clearly warranted because, in the context of athletic competition, the rule is sufficiently
related to legitimate public interests and narrowly tailored. Under each of these arguments, and
certainly under at least one of the two, there is no First Amendment violation in this case.

I recognize that the first argument is subject to the criticism that it ignores our carlier 2001
decision and renders the extensive district court proceedings on remand an exercise in futility, In
addition, the second argument is subject to the criticism that it does not adequately defer to the
factual findings of the district court. While I am sympathetic with.the inclinations undergirding
these arguments, 1 cannot in'the end accept that they compel us to affirm the finding that
enforcement of an unexceptional athletic anti-recruiting Tule violates the First Amendmerit. _

A

First of all, Brentwood agreed to comply with TSSAA anti-recruiting rules, and thus gave
up its right to engage in some expressive activity otherwise protected by the First Amendment. That
is not to say that it gave up all of its rights to engage in expressive activity vis-a-vis TSSAA. But
it obviously gave up some.. By comparison, a person by accepting employment by the government
gives up some rights protected by the First Amendment (e.g., the right to read the newspaper all day:-
long), but does not give up all First Amendmentrights (e.g., the right to talk politi¢s during a break).

Brentwood in this case gave up its right to engage in certain types of speech, and may not”
assert such a right now. See Leonard v. Clark, 12 F.3d 885, 889-90 (9th Cir. 1993) (affirming the
district court’s decision not to reach the issue of whether a labor union’s free speech rights had been
violated where the district court had first determined that the union waived its F irst Amendment
protections in a collective bargaining agreement). Brentwood in short gave up its right fo speak in
violation of TSSAA’s game rules (including its anti-recruiting rules) as consideration for access to
TSSAA leagues and tournaments, and to benefit from TSSAA’s enforcement of its rules against
competitors. ' S ' oL : Lo

1 Fr‘eeSpeéc_hRigkfsMayBe Givén Up DR .. ol

Most individually held constitutional rights may be waived, if done knowingly, intelligently,
and with sufficient awareness of relevant circumstances and likely consequences. See Brdady v. -
United States, 397 U.S. 742, 748 (1970) (recognizing waiver of the constitutional right to a trial in - .

~ a criminal case); Leonard, 12 F.3d at 889-90 (upholding a contractual waiver of First Amendment
rights where it was knowing, voluntary, and intelligent); Frie Telecomms. v. Erie, 853 F.2d 1084,

- 1096 (3d Cir. 1988) (“constitutional rights, like rights and privileges of lesser trportance, may be -

- contractually waived where the facts and circumstances surrounding the waiver make it clear that -
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the party foregoing its rights has done so of iis own volition, with full understanding of the
consequences of its waiver™). ' : ;

. The power to waive individually held constitutional rights extends to First Amendment
speech-related protections. The Supreme Court has repeatedly held that contractual waivers of free
specch protections may be judicially enforced. In Snepp v. United States, the Supreme Court held.
that the Central Intelligence Agency (CIA) was not barred by the First Amendment from enforcing
an employment agreement that required CIA employees to get its permission before publishing -
“writings about agency activities. 444 U.S. 507, 507-511 (1980). The Court upheld this prior
restraint on speech in part because the CIA employee in that case had voluntarily signed the
employment agreement.  See id. at 510-11. Similarly, in Rust v. Sullivan, the Court upheld the -

federal government’s restriction on the abortion-related speech of staff members working for doctors . -

receiving Title X funds. 500 U.S. 173 (1991). The Court upheld this restriction because it was “a
consequence of [the staff members’] decision to accept employment.” 1d. at 199. R

The Third, Fourth, and Ninth circuits have alto honored contractual waivers of First
Amendment rights contained in contracts with state actors, Erie Telecomms., 853 F.2d at 1094-98 -
- (upholding a cable company’s waiver of First Amendment rights in a franchise agreement with a
city); Lake James Cmty. Volunteer Fire Dep’t., Inc. v. Burke County, 149 F 3d 277, 280-82 (4th Cir.
-1998) (holding eriforceable a Fire Department’s “limited waiver” of some First Amendment rights

in a contract with a county government); Leonard, 12 F.3d at 889-92 {upholding a labor union’s
waiver of some First Amendment rights to a city as provided in a collective bargaining agreement).

‘While these cases demonstrate that constitutional rights can be bargained away, they do not
begin to cover all the possibilities. Some constitutiona] rights are so obviously alienable that no one.
- would challenge the idea. To become a prison guard, a person may give up the right to be out of the
prison premises for eight hours a day. To become a Judge, a person may give up the right to solicit’ .
charitable contributions. To bécome a flight attendant, a person may give up the right to refrain
from speaking before the plane takes off. And so on. Again, this is not to say that such persons give
up all free expression rights, but they certainly give up some. S o

A Breﬁtwoo_d Gave Up i'_z.‘s Right to Cérrain Speech o

" In this case Brentwood gave up some of its free speech rights when it signed a one-year -
contractagreeing to abide by TSSAA’s game rules, including its anti-recruiting rules. Brentwood’s ~
promise is not materially different from the CIA’s cmployment agreement or the speech restrictions
on the Rust staff employees.. In each of these situations, the promisors agreed not to speak in certajn -
ways in return for something they desired. L - '

. Brentwood’s waiver was doubtless knowing, voluntary, and intefligent. The anti-recruiting
rule and supplemental materials explicitly forbade Coach Flatt from “contact[ing] a student or his
or her parents prior to his enrollment in the school.” Brentwood Acad. v. T, enn. Secondary Sch.
Athletic Ass’n, 262 F.3d 543, 549 (6th Cir. 2001). Nothing could be clearer, and Coach Flatt did
exactly this. His waiver —and his violation of this crystal clear rule-—were voluntary, knowing, and -
intelligent. Moreover, there is no evidence on the record that would suggest that Brentwood had
agreed to TSSAA’s rules involuntarily or without knowledge. That Brentwood, a sophisticated and
' tenacious party, never contested in this appeal that it understood the anti-recruiting rules tells
volumes about the intelligence of its waiver. ' : : ' :
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3. Brentwood's Waiver Has No Unconstitutional Conditions Doctrine Defect

- Brentwood’s waiver does not run afoul of the “unconstitutional conditions” doctrine because
_the anti-recruiting rules relate to participation in TSSAA athletics and Cooach Flatt’s recruiting letter

and follow-up phone calls do not bear on matters of public concern.

“Under the well-settled doctrine of ‘unconstitutional conditions,’ the government may not

. require a person to give up a constitutional right . . . in exchange for a discretionary benefit

conferred by the government where the benefit sought has little or no relationship to the” right
surrendered. Dolan v. City of Tigard, 512 U.S. 374, 385 (1994) (citing Perry v. Sindermann, 408
U.S. 593 (1972); Pickering v. Bd. of Educ.,391 U.S. 563, 568 (1968)). When the free speech rights
of government employees are at issue, this doctrine prevents the surrender of speech rights only if -
the speech bears on some matter of public concern. Connick v. Myers, 461 U.S. 138, 146 (1983).

In this case the unconstitutional conditions doctrine will invalidate Brentwood’s waiver only
if Brentwood’s membership in TSSAA has “little or no relationship” to. the free speech rights
surrendered (i.e., to the anti-recruiting rules); or if, applying the Connick standard, Coach Flatt’s
~ recruiting speech bore on a matter of public concern, . - ' o :

: The anti-recruiting rules relate to participation in TSSAA and limit no speech on any matter
- of public concern. By limiting Coach Flatt’s right to recruit unenrolled middle-school students for
the football team, the anti-recruiting rules regulate the formation of teams that compete in TSSAA.
It is an off-the-field regulation thought to. enhance the quality of on-the-field competition by
- promoting equity in the relative strength of teams. The anti-recrujting rules, therefore, have a clear

relationship, not “little or no relationship,” to participation in TSSAA. Obviously, there is no reason
 to think that Coach Flatt’s recruiting letter or follow-up phone calls touch upon any matter of public
concern under Connick. Consequently, there is no unconstitutional conditions doctrine defect in
- Brentwood’s agreement to comply with recruitment rules. R : '

-~ There is no reason to limit the Connick no-public-concern analysis strictly to govermment
employee cases. Connick is analogous because the restriction on Brentwood’s recruiting speech
emanates from the necessity of limiting game participants” speech as part of the competitor-referee
relationship. Cf. Maj. Op. at 8 (observing that lawful restrictions on government employees’ speech
emanate from the necessity of limiting their speech as part of the employer-employee relationship).
The operation of a sports league demands speech limits that are germane to the agreed-upon venture:
1o less than does employment. To extend an earlier analogy, a government employee harms the:
employer-employee relationship when he exercises his First Amendment ri ghttoread the newspaper
for his entire workday. Likewise, Coach Flatt harmed the competitor-referee relationship between
Brentwood and TSSAA when he disobeyed anti-recruiting rules that others were presumably
following. . e - ' o -

, Brentwo'o.d’s'promise to follow the anti-fecruiting rules has no unconstitutional conditions
~ doctrine defect because it has a relationship to Brentwood’s participation in TSSAA and limits no -
- speech of public concern.  Brentwood’s First Amendment claims should be dismissed. - '

4. Our 2001 Opinion Leaves Open the Possibility That Bren two_od Gave Up Those Free
- Speech Rights That Might Interfere With TSSAA Game Rules ST

In my view, this court’s 2001 opinion does not at all foreclose the foregoing argument,
- Compare Maj. Op. at 7; Brentwood Acad. v. Tenn. Secondary Sch. Athletic Ass'n, 262 F.3d 543,550
- (6th Cir. 2001). The 2001 opinion on the contrary rejected a different and overly broad theory of -
- waiver: that Brentwood had given up its right to sue entirely. See id. The 2001 opinion noted that .
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the cases cited by TSSAA in support of this overly broad waiver theory involved partics that had
explicitly “waived their right to sue,” and concluded that “[t]here is no comparable TSSAA .

- provision prohibiting members from challenging the constitutionality of the recruiting male.” Id:
(emphasis added). In other words, the 2001 opinion says only that Brentwood did not waive its right
to sue generally. That is true. While retaining its right to sue generally, Brentwood waived a more
limited group of rights—including any free speech-related theories that would invalidate the normal
administration of rufes that Brentwood agreed to, including the anti-recruiting rules. Brentwood

could for instance sue on the basis of the unconstitutional conditions doctrine and indeed this court .

relied upon such cases in our réjection of the blanket waiver argument. See id.

By analogy, the staff pei‘sonnel in Rust did not waive their right to sue about their

- employment conditions or free speech rights generally, Surely a court could have heard a political .
discrimination claim brought against the government funding authority by any such staff members. -
Yet the Court still held that the staff members, by accepting employment, waived First Amendment .

objections to Title X s abortion-speech restrictions. See Rust, 500 U.S. at 199 (“employees’ freedom

of expression is limited during the time that they actually work for the project; but this limitation -
i$ a consequence of their decision to accept employment in a project, the scope of which is

permissibly restricted by the funding authority”). Inthis case, Brentwood wajved only speech rights
that would interfere with its agreement to abide by TSSAA’s game rules and that did not violate the
uncongstitutional conditions doctrine, =~ ' S R

The 2001 opinion never addressed this narrower theory of waiver and thus does not foreclose
anty and all arguments based on waiver. Brentwood waived its ri ght to have Coach Flatt contact as
yet unenrolled students. Its First Amendment claim should be dismissed on that ground. '

" B.

While our previous decision did not foreclose the above argument, it did direct the lower
court to apply the test for content-neutral speech restrictions, and I certainly respect the majority’s
reluctance to disregard the disirict court’s extensive factual inquiry. Inmy view, however, none of
the district court’s factual findings are sufficient to warrant the legal conclusion that Brentwood’s
First Amendment rights were violated by TSSAA’s enforcement of the anti-recruiting rules. The
very nature of game rules requires that they be somewhat arbitrary. If upon remand the district court
had found a restriction on speech of a public concern, or a restriction on speech unrelated to the

game of football, our review of the district court’s conclusion might support affirmance. Nothing - .

- like that was found in this case. - ‘

In this case, TSSAA’s game-related legitimate interests in subordinating athletics to

academics, preventing the exploitation of middle school student-athletes, and furthering competitive

equality of teams, together fully Justify the enforcement of the anti-recruiting rules against
- Brentwood. The anti-recruiting rules are reasonable time, place or manner restrictions on speech

that are narrowly tailored to serve a significant government interest and leave open alternative -

channels of communication. See Ward v. Rock A gainst Racism, 491 U.8. 781, 799 ( 1989); Tucker
v. City of Fairfield, 398 F.3d 457, 463-64 (6th Cir. 2005)." The anti-recruiting rules, as applied to
Coach Flatt for the spring practice letter and the follow-up phone calls, are narrowly tailored. The
- rule by its terms is limited to contagts “to secure or to retain a student for athletic purposes . . .”
‘Therule also leaves open alternative channels of communication. Coach Flatt could have distributed
recruiting letters to-private-athletic leagues not affiliated with any school system near Brentwood’s
geographic area, or he could have distributed such materials to the administration of any public or

private school with a request that those schools give them to students. The rule expressly endorses -
another alternative channel: potential students who on their own initiative contact the coaching staff
seeking enrollment or financial aid information may be referred to Brentwood’s prineipal,-

admissions department, guidance department, or the person in charge of financial aid. _
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_ The majority relies extensively on the required “roadmap” of our previous opinion in this
case, but following that roadmap leads directly to the conclusion that there is no First Amendment
violation. We held, in approximately one page of analysis, that the anti-recruiting rules amount to
a content-neutral regulation subject to intermediate scrutiny. 262 F.3d at 553-54 (Part D). We also
held, in another page of analysis, that the district court on remand should determine if the anti~
recruiting rules are narrowly tailored to meet TSSAA’s substantial interests. 7d. at 557-58 (Part F).

: - Repeatedly cited in those two pages are the adult entertainment ordinance case of City of
Rentonv. Playtime Theatres, Inc.,475U.S. 41 (1986), and the New York rock concert case of Ward

v. Rock Against Racism, 491 U.S. 781 (1989). Under the indisputably applicable analysis of those

cases, it is not possible to find a First Amendment violation on the primary factual findings of the

_ The zoning ordinance at issue in Renfon prohibited the location of adult theatres within 1000
feet of any residential zone, single- or multiple-family dwelling, church, park, or school. 475 U.S.
at43. The Court held that the ordinance was to be evaluated under the test for content-neutral time.
place, and manner restrictions on speech. 7d. at 46-50. This is the test that we previously held to -
be applicable to the parficular anti-recruiting rules in this case. The test is whether the ordinance’
“is designed to serve a substantial governmental interest and allows for reasonable alternative means
of communication.” 7d. at 50. The Court upheld the ordinance, ruling that the City could rely on
- the experiences of other cities “so long as whatever evidence the city relies upon is reasonably
believed to be relevant to the problem that the city addresses.” 7d. at 51-52. The Court rejected
arguments that the ordinance was underinclusive or that it did not allow reasonable alternative
means of communication. o ' o L e .

Similar analysis compels a rejection of Brentwood’s First Amendment claim, In First

Amendment jargon, TSSAA is attempting to regulate the negative secondary effects of Brentwood’s ©

speech: the exploitation of middle school athletes, the subordination of academics to athletics, and
- unevenly matched teams. The district court recognized the validity of these interests. 304 F. Supp.
- 2d at994. TSSAA has furthered these interests by restricting communication between the coach and
- astudent prior to enrollment, just as many cities have restricted the erotic message of dancers by
keeping it away from residential areas and churches. In both cases, the negative secondary effects
- are controlled by restricting the time and the nature of the messages a speaker may convey. Inthe -

' ~ context of a content neutral, time, place, or manner ordinance regulating adult oriented businesses, -

-+ “[t]he First Amendment does not require a city, before enacting . . . an ordinance, to conduct new
- studies or produce evidence independent of that already generated by other cities, so long as .

- whatever evidence the city relies upon is reasonably believed to be relevant to the problem that the -~

city addresses.” Renton, 475 U.S, at 51-52. “Renton . . . does not require a ‘city to demonstrate], ]
... with empirical data, that its ordinance will successfully lower crime’, at least ‘not without actual
- and convincing evidence from plaintiffs to the contrary.” Baby Dolls T opless Saloons, Inc. v, City:
- of Dallas, 295 F.3d 471, 481 (5th Cir. 2002) (quoting City of Los Angeles v. Alameda Books; Inc.,
535U.5.425, 438 (2002) (plurality opinion)). Under Renfon, an ordinance regulating adult oriented
businesses is valid so long as a city reasonably concludes that the time, place or manner restriction’

- will be effective in curtailing the negative secondary effects of the businesses; empirical proof that

the regulation is effective in lowering prostitution or crime in the case of every establishment
affected by the ordinance is not required. See Alameda Books, 535 U.S. at 438-39. - B

_ It is not right to say that because the parents in this case were happy to receive the letter and L
that there was no exploitation of students or subordination of academics in this particular case,

. TSSAA has relied on “shoddy data or reasoning” that does not “fairly support {its] rationale” for the~ S
- enforcement of the anti-recruiting rules against Brentwood. - Compare Maj. Op. at 15 (quoting

Alameda Books, 535 U.S. at 438). Applied to an adtilt_c);:ient_ed business, such reasoning would-



Nos. 03-5245/5278 . Brentwood Acad. v. Tenn. Secondary - Page 33
PR Sch. Athletic Ass'n et al. - S

allow the owner of an adult business to mount an as-applied First Amendment challenge to a zoning
ordinance if she could show that there were no negative secondary effects, such as prostitution or

. crime, at fer establishment. Such is not the state of the law. ~The anti-recruiting rules, like

restrictions on an adult oriented business, operate in the aggregate and are judged based on the

overall efféct on speech; a city is not required to show that every cabaret affected by an ordinance

causes an increase in crime and prostitution before the ordinance can be applied to that business.
The aggregate overall increase in crime from an adult oriented business is sufficient to force the
operators of those businesses to disperse or congregate. Similarly, TSSAA is not required to
demonstrate that each time it enforces the anti-recruiting rules it is stamping out the exploitation of
student athletes or the bending of academics to the will of athletics for the anti-recruiting rules to
be valid. It is sufficient that, in the aggregate, contact between an authority figure such as a coach

and a potential student-athlete may lead to the exploitation of student athletes or the subordination

of academics to athletics to justify restricting contact between coach and potential student. All
TSSAA must show is that it had a reasonable belief that contact between a coach and a prospective

student had the potential for abuse in order to testrict such contact, so long as alternative aveues -

to communicate the message are left intact. The record here shows such a reasonable belief.

Moreover, the anti-recruiting rule as applied'to Brentwood is narfowly tailored and leaves

Brentwood alternative channels to communicate its message. Communications not for athletic
pwrposes are of course permitted. Moreover, had the spring practice letter béen distributed to
representatives of private sports leagues near Brentwood, school administrators of other'schools with
a request for distribution, or students who on their own had contacted appropriate Brentwood
officials, there would be no violation of the anti-recruiting rules, o R

- The as-applied nature of the district court’s inquiry does not require a different conclusion.
A rule that precludes coach contact with not-yet-enrolled incoming students cannot be constitutional

on its face if the underlying purposes of the rule have to be demonstrated every time the rule is
applied in order to survive an as-applied challenge. Otherwise there would be no basis for having .
the rule. Just as the City of Renton does not have to show ill-effects from each proposed adult:

- theatre placement in order to enforce its tule, and just as New York in the Ward case does not have
to show i1l effects each time it requires a band to use city provided sound technicians, TSSAA does
. not have to show ill effects each time it punishes coach contact with not-yet-enrolfed students. -

This conclusion is further supported by the traditional de
carrying out policies that affect First Amendment rights. This dispute arises in the context of high
school education, and the courts have consistently given great deference to educators’ decisions that

2-The majority makes the remarkable observation that TSSAA provided no “evidence to support the notion that
ensuring that high schools campete in interscholastic sports in.an equitable manner is a substartial state interest,” and
1o evidence “explaining why competitive equity is an important value.” Maj. Op. at 12. Presumably the City of Renton

* need not provide evidence for the obvious proposition that crime increases are against the public interest, and New York

- -inthe Ward case need not provide evidence that appropriate modulation of band concerts is in the public interest,

© Similarly, it can hardly be argued that TSSAA needs to provide evidence for the ohvious propesition that more evenly
balanced high school foothall matches are in the public interest. - o '

. 3 - . ... : ey . ) ‘ o - . ...
* The majority opinion a{so discounts the Interpretive commentary accompanying the anti-recruiting rules as

tion-binding to find that the anti-recruiting rules are not narrowly tailored and burden substantially more speech than

‘necessary. Maj. Op. at 13. Thus, the majority avoids the fact that Brentwood was punished for behavior specifically

cited as examples of conduct that would violate the anti-recruiting rules. The commentary to the anti-recruiting rules -

is non-binding only to the extent that TSSAA has a certain amount of discretion in enforcing the rule, and the examples -
cited in the interpretive commentary are a non-exclusive list. The discretion vested in TSSAA under the anti-recruiting -
rules is not so broad that the anti -recruiting rules, despite cotitent neutrality, become a de facto prior restraint on speech.”

See City of Lakewood v. Plain Dealer Publ £ Co., 486 U.S. 750, 757 (198 8) (no standards for denial or grant of permmit
for newsrack on public property); Cantwell v. Connecticuz, 310U.8. 296 (1940y. -~ - ' _

erence given to educators in
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. have an impact on First Amendment rights. The Supréme Court has recognized the “important,
* delicate, and highly discretionary functions” that the educational system undertakes, and emphasized
a consistent concern for “the need [to] affirm[] the comprehensive authority of the States and of
school officidls, consistent with fundamental constitutional safeguards, to prescribe and control

~ conduct in the schools.” Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 507 (1969). .

As this court has stated, “In the First Amendment arena . . . the Supreme Court . . . has frequently
emphasized that public schools have considerable latitude in fashioning rules that further their
© educational mission and in developing a reasonable fit between the ends and means of their
policies.” Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 393 (6th Cir. 2005). While not a
public school, TSSAA is a part of the educational system that regulates what both parties concede
is an important part of the high school experience. TSSAA should enjoy greater latitude in
fashioning and applying recruiting rules that prescribe and control the conduct of overzealous
coaches to further its educational mission, consistent with fundamental constitutional safeguards.

_ ~ The Supreme Court and our court have both recognized that the federal courts are ill-
equipped to regulate high school education. “It long has been the case that constitutional claims
generally receive less rigorous review in the secondary and middle school setting than they do in

- other settings.” Jd." Federal courts are even less well-equipped to regulate high schoo} athletics.

Finally, I note the “Catch-22” implication of the argument that the particular application of
the anfi-recruiting rules violated the First Amendment in this case. . By prohibiting all
communication between coaches and unenrolled students, the regulation is more rigorously content

‘meutral. The more the prohibition is “tailored,” for instance by permitting some types of
communication but not others, the less content neutral it becomes.  An attack on the particular
application of the no-communication rule thus gives TSSAA the Hobson’s choice of (1) making the

. prohibition more content specific, thereby coming closer to treading on First Amendment values,

or (2) discarding the rule—not required if the rule is facially valid. - : o

RN

Brentwood’s procedural due process rights were not violated because the presentation of ex -
parte evidence, if any, did not affect TSSAA’s final decision. L ' L
_ - Based on TSSAA’s written decision and the testimony at trial, the district court clearly erred
- indeterntining that the TSSAA Board of Control heard ex parte evidence related to Bart King during
- Its deliberations following Brentwood’s final hearing, and that the allegations reégarding Mr. King
were a basis for the penalty imposed. The only support for the district court’s finding that the King :
allegations were a basis for Brentwood’s punishment are two statements by TSSAA Board of
Control President Mike Reed. In his deposition, Mr. Reed stated that the King allegation was one -
of the reasons Brentwood was found to have violated the anti-recruiting rules. At trial, Mr. Reed

disclaimed his deposition testimony, stating that Brentwood’s final penalty was due to Coach Flatt’s - - -

_ letter rather than Mr. King’s activities. He went on to state that the Bart King allegations were a .
“factor” in “what was going on and so forth,” interrupting Brentwood’s counsel before the follow
Up question was finished. R B ' L

With all due respect to the district court’s better position to judge the ¢redibility and .
demeanor of witnesses, the district court clearly erred in determining that Mr. Reed’s single
statement at deposition was sufficient to show that ex parte evidence was presented to the Board of -
Control and formed a basis for the penalty imposed on Brentwood. Michael Hammond and Ronnie

Carter, in addition to Mr. Reed, testified that the King allegations were not a basis for the final -~

penalty. Mr. Hammond further indicated that the discussion of the King allegations during the
Board of Control’s private deliberations was superficial, Gene Meness and Bernard Childress, the

- - TSSAAinvestigators who looked into the King alle gations, could not recall answering any question -
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from the Board of Control related to Mr. King. Indeed, it is unclear what evidence they could have -
presented given that they did not interview Mr. King and the investigation consisted of a series of
letters between Brentwood’s headmaster and TSSAA. In short, other thana single statement in a
lengthy deposition, there is no evidence that TSSAA based its final penalty on ex parte evidence
related to Bart King and the district court clearly erred in resting the entire weight of its finding that
Brentwood’s procedural due process rights were violated on so slender an evidentiary reed.

.

Finally, the fact that TSSAA has been granted state authority to regulate athletic competition
requires us to affirm the district court’s conclusion that state antitrust immunity applies in this case.
TSSAA is entitled to state antitrust immunity because, as an agent of the Tennessee Board of
Education (the Board), TSSAA partakes of the Board’s state authorization to displace competition.
TSSAA has done so using foreseeable means pursuant to clearly articulated Tennessee policy. As
aresult, TSSAA satisfies the applicable test for state antitrust immunity designed for municipalities
and state political subdivisions. I would therefore affirm the decision of the district court granting
summary judgment in favor of the TSSAA on Brentwood’s antitrust claims based on state antitrust
immunity. ' ; '

A. - TSSAA is the Tennessee State Board of Education’s Agent

TSSAA is an agent of the Board and, as such, receives state antitrust immunity if it satisfies
the test for municipalities or state political subdivisions. Our ruling in Consolidated Television

. Cable Service, Inc. v. City of Frankfort indicates that TSSAA is an agent of the Board. 857 F.2d

354 (6th Cir. 1988). In that antitrust suit, we held that a municipal cable television corporation (that
obviously was not itself a city) was an agent of the City of Frankfort and thus should receive state
- antitrust immunity if it satisfied the test for municipalities. Id. at 358-60. We classified the

corporation as the City’s agent because the City exercised “ultimate control” over the corporation.
Id. at 359, . o ' - o

More specifically, the City had “ultimate control” over the cotporation because (1) it was
a municipal corporation; (2) the corporation’s form and method had been dictated by the City; (3)
the corporation existed at the City’s pleasure; (4) and the City appointed one half of the
corporation’s board of directors. See Consolidated, 857 F.2d at 358-59. - :

Analogously, the Board exercises “ultimate control” over TSSAA. The Board enjoys
ultimate control over TSSAA because the Board delegated to TSSAA all of TSSAA’s regulatory
- powers and therefore can revoke its authority at any time. See Brentwood Acad. v. Tenn. Secondary
Sch. Athletic Ass’n, 13 F. Supp. 2d 670, 679-81 (M.D. Tenn. 1998). The Board wields a general
power to review, approve, or reaffirm the content of TSSAA’s regulations. See Brentwood Acad,
v. Tenn. Secondary Sch. Athletic Ass'n, 531 U.S: 288, 292-93, 299-301 (2001). At its whim, the
Board can revoke any TSSAA rule it dislikes. - See id. The Board’s review power implicitly
disciplines TSSAA. See id. Moreover, the Board’s chairman has power to designate a person or
persons to serve in an ex-officio capacity on TSSAA’s governing bodies. Id. at 292. The Board
may thus directly influence TSSAA’s most minute decisions by populating its decision-making
- bodies with-people of its selection. The Board’s complete dominion over TSSAA is “ultimate -

«control” under Conselidated, making TSSAA the Board’s agent. .- : - :
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' B. The State Antitrust Immunity Test for Municz}aalifié& and State Political Subd_ivisfons -
Applies to TSSAA’s Allegec_ily Anticompetitive Conduct N A

Because TSSAA is the Board’s agent, and the Board is a state agency, TSSAA need only
satisfy the state antitrust immunity test for municipalities or state political subdivisions, not the more
~ stringent test for private actors. See Consolidated, 857 F.2d at 359-62 (applying the test for
municipalities to an agent of a municipality). In Consolidated we read  Town of Hallie v. City of
Eau Claire, 471 U.S. 34 (1985), clearly to hold that the requirement of “active supervision” applied
“only when the actor is a private party rather than a municipality.” Consolidated, 857 F.2d at 360.
The test for municipalities and state political subdivisions allows TSSAA to act anticompetitively
pursuant to “clear articulation of a state policy to authorize anticompetitive conduct.” See Town of
Hallie, 471 U.8S. at 40-42 (internal quotation omitted). Tennessee law need not explicitly demand
or permit displacement of competition. See id. at41-42, The anticompetitive conduct need only be
the “foreseeable result” of state authorization. /4. at 42. _ S L

C.  Tennéssee's Policy' to Displace Co'mperz'rz'o:'z in Interscholastic Athletics is Evident
tn Its Broad Grant of Authority to Regulate Interscholastic Athletics

: Tennessee’s policy to displace competition in interscholastic sports may be inferred from its -
grant of authority to the Board. As the Supreme Court has noted, Tennessee law vests in the Board
wide-ranging authority to regulate primary and secondary education. See Brentwood Acad., 531
U.S. at 292 (citing TENN. CODE ANN. § 49-1-302). Section 49-1-302 grants broad powers that
include the authority to regulate athletics programs; this section further serves as the basis for
TSSAA’s status as the agency responsible for regulating interscholastic school sports in Tennessee.
See id. Under the Supreme Court’s decision in City of Columbia v. Omni Qutdoor Advertising, such

- broad authority to set restrictions on competitive endeavors makes evident the state’s policy to
displace competition, See 499 U.S. 365 (1991). I : : .

In Omni, the Supreme Court held that state antitrust immunity applied to a city that had used
- its state-granted zoning authority to restrict billboard constiuction. See id. at 368-79. Tn holding that
state delegation of zoning authority to a city evinces a state policy to displace competition, the Court
said: “The very purpose of zoning regulation is to displace unfeftered business freedom in a manner
that regularly has the effect of preventing normal acts of competition, particularly on the partofnew .
- entrants. A municipal ordinance restricting the size, location, and spacing of billboards (surelya ..
common. form of zoning) necessarily protects existing billboards against some competition from
- newcomers.” /d. at 373. Consequently, the mere delegation of zoning authority to the city
- adequately evinced a state policy to displace competition. e o . '

In this case, the delegation to TSSAA of comprehensive power to regulate interscholastic’
athletics is the equivalent of the city’s grant of zoning authority in Omni. Just as the exercise of
zoning authority in Omni stopped a company from competing in the billboard construction market, .
- TSSAA’s anti-recruiting rules restrict schools® efforts to build their best teams by wooing talented -
players with scholarships or perquisites. In a broader sense, also, TSSAA’s potential efforts to
determine the venues of games, what teams will face each other, the grouping of. schools into

- divisions, the dates of the athletic seasons or pre-seasons, and any number of other restrictions run .

. the risk of “preventing normial acts of competition” in a manner analogous to the zoning authority’
~in Omni. Such regulations are a “foreseeable result” of Tennessee’s decision to authorize the
statewide regulation of interscholastic sports. - Sl L . '

. The Supreme Court has impliedly acknowledged the inherent need for rules that “prevent[]
normal acts of competition” in the football context. The Court has written regarding the National

- Collegiate Athletic Association (NCAA): Lo - ﬁ L
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What the NCAA and its member institutions market in this case is competition
itself—contests between competing instituations. Of course, this would be completely
ineffective if there were no rules on which the competitors agreed to creaté and -
define the competition to be marketed. A myriad of rules affecting such matters as
the size of the field, the number of players on a team, and the extent to which
physical violence is to be encouraged or proscribed, all must be agreed upon, and all
restrain the manner in which institutions compete. Moreover, the NCAA seeks to
market a particular brand of football—college football, o L

NCAA v. Bd. ofRegéntS of the Univ. of Okla., 468 U.S. 85, 101-102 (1984). These sorts of
restrictions, and their anticompetitive effects, are no less foreseeabie here.
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