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owed by the Customer to Flnalsite under this Agreement 
shall become due on the effective date of termination or 
expiration. 

14. Subcontractors. 

14.1 Use ofThird Party Contractors. Subject to the terms 
of this Agreement, including the relevant DPA and 
applicable law, Finalslte may utilize third party 
subcontractors and/or subprocessors in its sole discretion 
to perform, or support performance of, any Services 
under this Agreement. In such event, Finalsite shall not be 
relieved from its obligations under this Agreement. The 
Customer hereby provides its general consent to Finalsite 

to such subprocessing. A current list of subprocessors 
utilized by Finalsite in provision of Services can be found 
at https:/Jwww.finalsite.com/subprqcessors. 

15. Fees and Expenses. 

15.1 Fees. All fees and expenses payable by the 
Customer shall be payable In the amounts and on such 
payment dates as described in the applicable Order. The 
Customer may ACH or wire payments or pay via check. If 
the Customer elects to pay via check, the check must be 
drawn on a U.S. bank. Fees stated In any Order are fixed 
for the current Term of the Order for the scope of Services 
described in such Order. Thereafter, Finalslte may 
increase fees for any Renewal Term effective as of the 
commencement of such Renewal Term by providing at 
least thirty (30) days' advance written notice to the 
Customer of the increase. Any requested changes to the 
scope of Services requested by the Customer shall be 
subject to additional fees, which shall be reflected in an 
amendment to the existing Order or a new Order 
executed by the Parties. All amounts payable by the 
Customer under this Agreement wlll be paid to Finalsite 
without setoff or counterclaim, and without any 
deduction or withholding. All fees are non-refundable. 

15.2 Expenses. In addition to obligation to pay fees, the 
Customer shall reimburse Finalsite for all travel and other 
out-of-pocket expenses reasonably incurred by Flnalsite In 
rendering Services to the Customer under any SOW. 
Except as described in a SOW, all such expenses shall be 
payable by the Customer upon execution of the relevant 
sow. 

15.3 Payment Te, ms. All Services fees are payable 
annually in advance. Payment for the Invoice covering the 
first year of any Order is due and payable upon execution 
of the relevant Order. Thereafter, Finalsite will invoice the 
Customer for each subsequent annual period on each 
annual anniversary of the effective date of the relevant 
Order. All invoices under at1y Order shall be due and 

J;!~vable wjthjn thirty ,am dim gf inYo!ce date. After thi y 
(30) days from the Invoice date, Finalsite may 

charge interest at the rate of 1.5% per month, or the 
highest rate allowed by applicable law, whichever is less. 
on all overdue unpaid amounts until payment Is received 
by Finalsite. All fees incurred by Flnalsite for collections 
(including attorneys' fees and costs) must be paid or 
reimbursed by the Customer. All invoices shall be sent to 
the Customer at the billing address set forth in the Order. 

15 4 Su5penslon for Non-Payment, In tne event the 
Customer fails to pay any amounts owing under any Order 
for sixty (60) da~ from date of irivoice. without limiting ih 

other rights ,md remedies., Flnalslte may suspend Services 
to the Customer until such amounts are paid ir1 full 
Finalsite will provide the Customer prior notice that the 
Customer's account is overdue before suspending 
Services. 

15.5 Taxes. The Customer shall be responsible for the 
payment of or reimbursement of Finalslte for any 
applicable present or future services, sales, use, excise, 
goods, property, value added or other taxes or duties 
levied against or upon the provision of Saas Services 
(excluding taxes based upon Finalsite's net income). Upon 
request, the Customer will provide Finalslte with a valid 
tax exemption certificate authorized by the appropriate 
taxing authority. 

16. Confidentiality. 

16.1 Confidential Information. In the course of 
performance of this Agreement, the Parties may receive 
or have access to information that is confidential to one or 
the other Party and a Party's Authorized Users 
(collectively, "Confidential Information#). Confidential 
Information shall mean non-public materials and 
information, in whatever form, written, oral or otherwise, 
that Include, but shall not be limited to (i) the Saas 
Services, including any modules, functionality or content 
licensed by Finalsite from third parties; (ii) the distinctive 
methods or procedures which Finalsite uses in the design, 
development, licensing, support, or maintenance of the 
Saas Services, (iii) each Party's business processes and 
strategies, (v) all portions of the Customer Materials 
which are treated as confidential by the Customer; (vi) all 
Personal Information; and (v) all Information clearly 
identified by either Party as confidential, provided 
however that a Party's Confidential Information shall not 
include information that: (a) is or becomes generally 
available to the public through no act or omission of the 
other Party; (b) was in the other Party's lawful possession 
prior to the disclosure and had not been obtained by the 
other Party either directly or Indirectly from the disclosing 
Party or from a third party whom the receiving Party 
knows or should know is under an obligation of 
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confidentiality with the owner of the Confidential 
Information; (c) is lawfully disclosed to the other Party by 
a third party without restriction on disclosure; or (d) Is 
Independently developed by the other Party. 

16.2 Restrictions on Use and Disclosure. Each Party 
agrees to hold the other Party's Confidential Information 
in confidence during the Term of this Agreement and 
following termination for any reason. Except for disclosure 
to Finalsite's subcontractors and third party seivice 
providers who are bound by confidentiality obligations 
with respect to such Confidential Information and as 
otherwise provided in the Agreement, each Party agrees 
not to make the other Party's Confidential Information 
available in any form to any third party orto use the other 
Party's Confidential Information for any purpose not 
intended under this Agreement. Each Party agrees to take 
all reasonable steps to ensure that Confidential 
Information Is not disclosed or distributed by any person 
or entity in violation of the terms of this Agreement. 
Following receipt of a written request and promptly 
following termination of th is Agreement, the other Party 
shall return to the requesting Party, In whole or in part, 
the Confidential Information that has been disclosed in 
tangible form. Each Party may retain a copy of 
Confidential Information solely for archival purposes. 

16.3 Public Records Law. The Customer's 
obligations under this Section 16 are subject to the state 
public records laws of the state of the Customer's 
formation to the extent applicable, provided that: (i) the 
Customer shall provide Finalsite prompt written notice of 
any public records requests for disclosure of this 
Agreement and/or any materials and information relating 
to this Agreement, Finalsite Confidential Information 
and/or deployment of Finalsite's technology, including 
Finalsite's responses to any Request for Proposal Issued by 
the Customer; (ii) allow Finalsite to claim any exceptions 
from disclosure it deems appropriate under applicable 
law, at Finalsite's cost and expense; and (iii) reasonably 
cooperate with Finalsite in such efforts. 

17. Representations, Warranties & Disclaimers. 

17.1 Services Warranties. Flnalslte warrants to the 
Customer that during the Term of the Agreement: (I) all 
Professional Seivices will be performed in a professional 
manner, with the requisite level of qualifications, care and 
skill, exercised consistent with standard Industry 
practices; and (ii) the features and functions of the Saas 
Services will comply in all material respects with the 
description(s) set forth In the applicable standard user 
guides and administrative guides when used and/or 
accessed in accordance with the terms and conditions of 
this Agreement and the applicable Order. The Customer 

must provide written notice to Finatsite of any alleged 
defects and the Customer's sole remedy will be for 
Flnalslte to promptly provide modifications or fixes with 
respect to the applicable non-conformity. 

Unless the Customer provides written notice to Finalsite 
within ten (10) business days following completion of any 
Professional Services, any claims of breach of warranty 
with respect to such Professional Seivices and resulting 
work product shall be deemed waived. 

17.2 Exclusions. The foregoing are excluded from the 
foregoing services warranties and Finalsite shall not be 
liable for: (i) the Customer's or its Authorized Users' use 
and/or access the Saas Seivices in a manner which is not 
In conformance with the terms and conditions of this 
Agreement and relevant Order; (ii) the Customer's or its 
Authorized Users' use the Saas Services with third party 
data, software or hardware which Is incompatible with the 
Saas Services; (iii) errors In the SaaS Services resulting from 
the Customer's or its Representatives' or Authorized 
Users' configuration or manipulation of the Saas Services, 
In each case not specifically recommended in writing by 
Flnalsite; or (iv) reduced performance or non-avallability 
of the Saas Services resulting from failure of network 
connections. 

17.3 Debarment. Finalslte represents and warrants that 
neither it nor, to its knowledge, any of Its respective 
employees or other Representatives engaged in the 
provision of Services under this Agreement have been 
excluded, debarred, suspended or otherwise deemed 
ineligible to participate In Federal, state or other U.S. 
governmental programs, nor Is It ,or to its knowledge, its 
respective employees or other Representatives, Included 
on the list of sanctioned parties maintained by the U.S. 
government, including, without limitation, the List of 
Specially Designated Nationals and Blocked Persons and 
Foreign Sanctions Evaders List maintained by the U.S. 
Department of the Treasury's Office of Foreign Assets 
Control, the Office of Inspector General, the General 
Services Administration, or any other state or federal 
governmental agency. 

17.4 Finalsite Validity/ Non-contravention Warranties. 
Finalsite represents, warrants and covenants that: (i) this 
Agreement constitutes the valid and binding agreement of 
Finalslte, duly authorized by all necessary action on the 
part of Finalsite; and (ii) the execution, performance and 
delivery of this Agreement by Finalslte are within 
Finalsite's corporate powers and do not and will not 
violate (a) the articles of incorporation or bylaws of 
Finalsite, (b) any law, rule, regulation, judgment, order or 
decree applicable to Flnalsite's performance of its 
obligations hereunder or contravene or cause a default 
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under any license, franchise, permit or other similar 

authorization held by Finalsite, or any agreement to which 

Flnalsite Is a party, or (c) require the consent or other 

action of any person or· entity which has not been 

obtained prior to execution of this Agreement. 

17.5 Customer Validity/ Non-contravention Warranties 

The Customer represents, warrants and covenants that: 

(I) this Agreement constitutes the valid and binding 

agreement of the Customer, duly authorized by all 

necessary action on ttie part of the Customer and its 

governing body; (ii) the Customer has full authority to 

execute and perform its obligations as contemplated by 

this Agreement; and (Ill) the execution, performance and 

delivery of this Agreement by the Customer are within the 

Customer's organizational powers, have been duly 

authorized by all necessary action on the part of the 

Customer, and do not and will not violate (a) the 

applicable organizational documents of the Customer, (b) 

any applicable law, regulatory requirement, judgment, 

order or decree or cause a default under any license, 

franchise, permit or other similar authorization held by 

the Customer, or any agreement to which the Customer is 

a party, or (c) require the consent or other action of any 

person or entity (including in respect of, or filing with, any 

governmental body, agency or official) which has not been 

obtained prior to execution of this Agreement. The 

Customer has provided Flnalslte evidence of approval by 

all governing bodies as required by applicable state Jaw 

prior to the execution of the Agreement. 

17.6 Disclaimers. It is the Customer's sole responsibility 

to determine the suitability of the Services for the 

Customer's use. EXCEPT AS EXPRESSLY STATED IN THIS 

AGREEMENT, AND TO THE MAXIMUM EXTENT 

PERMITTED UNDER APPLICABLE LAW, FINALSITE AND ITS 

LICENSORS MAKE NO, AND HEREBY DISCLAIM ANY, 

REPRESENTATION, WARRANTY OR GUARANTY, WHETHER 

EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, WITH 

RESPECT TO THE SERVICES PROVIDED UNDER THIS 

AGREEMENT, INCLUDING WITHOUT LIMITATION, ANY 

IMPLIED WARRANTY: (1) OF MERCHANTABILITY; (2) OF 

FITNESS FOR A PARTICULAR PURPOSE; (3) ARISING FROM 

COURSE OF PERFORMANCE, COURSE OF DEALING, OR 

USAGE OF TRADE; OR (4) OF NON-INFRINGEMENT OF 

THIRD PARTY RIGHTS. EXCEPT AS SET FORTH IN THIS 

SECTION, THE SERVICES ARE PROVIDED "AS IS", WITHOUT 

ANY FURTHER WARRANTIES OF ANY KIND. FINALSITE AND 

ITS LICENSORS MAKE NO WARRANTY THAT OPERATION 

OF THE SAAS SERVICES WILL BE UNINTERRUPTED OR 

ERROR FREE OR THAT ALL DEFECTS WILL BE CORRECTED. 

FINALSITE AND ITS LICENSORS MAKE NO, AND HEREBY 

DISCLAIM ANY, REPRESENTATION, WARRAN1Y OR 

GUARANTY, WHETHER 

EXPRESS, IMPLIED, STATUTORY OR OTHERWISE, 

REGARDING ANY THIRD PARTY TECHNOLOGY. 

17.7 Liabili ty Limits. EXCEPT TO THE EXTENT EXPRESSLY 

PROHIBITED BY LAW, EXCEPT FOR AMOUNTS OWED BY 

CUSTOMER UNDER THIS AGREEMENT, FOR ALL OAIMS BY 

A PARTY, WHETHER SUCH CLAIMS ARE MADE IN 

CONTRACT, TORT, OR OTHERWISE, A PARTY'S POTENTIAL 

RECOVERY SHALL BE LIMITED TO THE ACTUAL, DIRECT 

DAMAGES SUFFERED BY SUCH PARTY UPTO THE ACTUAL 

AMOUNT PAID OR PAYABLE BY CUSTOMER TO FINALSITE 

UNDER THE ORDER UNDER WHICH THE CLAIM AROSE 

DURING THE TWELVE (12) MONTHS PRIOR TO THE INITIAL 

ASSERTION OF CLAIM(S) FOR THE SPECIFIC SERVICE(S) 

GIVING RISE TO SUCH CLAIM(S). 

17.8 Waiver of Indirect Damages. EXCEPT TO THE 

EXTENT EXPRESSLY PROHIBITED BY LAW, IN NO EVENT 

SHALL A PARTY (IN THE CASE OF FINALITE INCLUDING ITS 

SUPPLIERS, LICENSORS, SERVICE PROVIDERS AND/OR 

SUBCONTRACTORS) BE LIABLE FOR ANY INDIRECT, 

INODENTAL, PUNITIVE, EXEMPLARY, SPEOAL OR 

CONSEQUENTIAL DAMAGES (INCLUDING, BUT NOT 

LIMITED TO, LOSS OF PROFIT OR COSTS OF SUBSTITUTE 

SERVICES) SUFFERED BY CUSTOMER, HOWEVER CAUSED, 

REGARDLESS OF THE THEORY OF LIABILITY, WHETHER IN 

CONTRACT, TORT, PRODUCT LIABILITY OR OTHERWISE, 

EVEN IF FINALSITE HAS BEEN PREVIOUSLY ADVISED OF 

THE POSSIBILITY, OR HAS CONSTRUCTIVE KNOWLEDGE, 

OF SUOI DAMAGES, AND NOTWITHSTANDING ANY 

FAILURE OF ESSENTIAL PURPOSE. EXCEPT AS EXPRESSLY 

SET FORTH IN THIS AGREEMENT, THIS AGREEMENT SHALL 

NOT CONVEY UPON ANY THIRD PARTY ANY RIGHTS 

HEREUNDER, AND NO THIRD PARTY SHALL BE DEEMED A 

THIRD PARTY BENEFIOARY. 

17.9 Customer Procedures and Criteria. In the event 

the Services described in an Order Include 

implementation of procedures or criteria specified by the 

Customer (such as the Customer's admission criteria and 

enrollment procedures), Finalsite expressly disclaims all 

liablllty associated with the content, and results obtained 

by use, of such procedures and criteria. The Customer is 

solely responsible for the scope if such procedures and 

criteria and reviewing the Services as configured by 

Finalsite to ensure compliance with the Customer's 

procedures and/or criteria. FINALSITE ASSUMES NO 

RESPONSIBILITY OR LIABILITY WITH RESPECT TO 

WHETHER THE CUSTOMER'S PROCEDURES OR CRITERIA 

COMPLY WITH APPLICABLE LAW OR REGULATORY 

REQUIREMENTS. TO THE EXTENT THAT CUSTOMER'S 

PROCEDURES OR CRITERIA VIOLATE ANY APPLICABLE 

LAWS OR REGULATORY REQUIREMENTS, FINALSITE 

RESERVES THE RIGHT TO REFUSE TO 
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IMPLEMENT SUCH PROCEDURES OR CRITERIA WITHOUT 
LIABILITY HEREUNDER. 

18. Affirmative Action, Equal Employment 

(v) professional, data privacy and network 

security coverage with an aggregate limit of $5,000,000. 

Opportunity 21. Modifications/ Amendments. 

18.1 Non-Discrimination. Finalsite is committed to 
the policy that all persons shall have equal access to its 
programs, facilities, and employment without regard to 
race, color, creed, religion, sex, national origin, age, 

marital status, disabllity, public assistance status, veteran 
status, or sexual orientation and are committed to follow 
these practices of non-discrimination, equal employment 
opportunity, and affirmative actio.n. Finalsite shall use 
good faith efforts to ensure implementation of this policy 
In its employment practices, including recruitment, layoff 
or termination, rates of pay or other forms of 
compensation, and selection for training. Where required 

by applicable law, Finalslte has Implemented written 
affirmative action plans. 

19. Background Checks 

19.1 Background Checks. If any Finalsite employees or 
agents shall have access to the Customer facilities, 
Student Data or other Confidential Information, Finalsite 

shall screen all such employees and agents, Including 
interviews, reference checks, and credit history, as 
applicable to the scope of such access. Finalsite shall 

conduct criminal background checks rn accordance with 
state and federal law for Finalsite employees and who may 
have direct contact with children under this Agreement 

Background checks will be done prior to any contact with 

children, and shall be done in accordance with applicable 
state and federal laws. 

20. · Insurance. 

20.1 Minimum Coverage Limits. At ail times during 

the Term of this Agreement, Finalsite shall maintain the 
following minimum Insurance coverages and shall provide 
a certificate of insurance evidencing such coverages to the 
Customer upon request. 

(I) Commercial General Liability coverage in the 
amount of $1,000,000 per occurrence and $2,000,000 
general aggregate; 

(ii) automobile liability coverage in the amount 
of $1,000,000 combined single limit; 

(iii) umbrella liability coverage, occurrence 
based with limits of at least $5,000,000 per occurrence 

and in the aggregate; 

(iv) workers' compensation and employee 
liability coverage for statutory limits; and 

This Agreement (including any Order and/or SOW) can 
only be modified or amended by a written agreement 
signed by persons authorized to sign agreements on 

behalf of each of the Parties. 

22. Waiver. 

No failure to exercise and no delay in exercising on the 
part of either Party, or partial exercise, shall operate as a 
waiver of any right under this Agreement. A waiver on one 

occasion shall not operate as a waiver on other occasions. 

23. Severability. 

If any term or provision of this Agreement or application 

of the terrns of this Agreement to the Parties shall to any 
extent be held invalid or unenforceable by a court of 
competent jurisdiction, then such invalidity will not affect 

the remainder of this Agreement and each other term and 

provision shall be valid and enforceable to the fullest 
extent permitted by law. 

24. Relationship of Parties. 

The Parties are independent contractors and will have no 
power or authority to assume or create any obligation or 
responsibility on behalf of each other. This Agreement will 

not be construed to create or imply any partnership, 
agency or joint venture, association, or other form of 

agency relationship between the Parties. A Party and its 

respective personnel shall not be eligible to participate in 
any employee welfare or other benefit plans, however 
characterized, which may be maintained by the other 

Party. Each Party agrees to assume all responsibility and 
liability for any and all federal and state employers' 
liability, workers' compensation, social security and 
unemployment insurance requirements with respect to its 

respective personnel. Each Party agrees to pay and report 
(or require to be paid and reported) all federal, state and 
local income, employment and payroll withholding taxes 

and other governmental taxes or charges for its respective 
personnel as may be applicable. 

25. Assignment. 

This Agreement may not be transferred or assigned 
directly or indirectly by either Party, in whole or in part, 
without the prior written consent of the other Party, 
which consent shall not be unreasonably withheld. 

Notwithstanding the foregoing, Fina lsite may freely assign 
this Agreement to an affiliate and/or in connection 
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with a change of control transaction or sale of 
substantially all of its business or assets as a going concern. 

26. Force Majeure. 

Either Party will be excused from delays in performing or 
from falling to perform its obligations under this 
Agreement {except for payment obligations which may be 
delayed but shall not be so excused) to the extent the 
delays or failures result from causes beyond the 
reasonable control of the Party. Without limiting the 
generality of the foregoing, such causes Include acts of 

God, the public enemy, fires, floods, storms, earthquakes, 
riots, terrorism, strikes, blackouts, wars or war operations, 
restraints of government, Including public states of 
emergency, utility or communications failures, denial of 
service, hacking and other malicious attacks and activities, 
software viruses, telecommunications slow-downs or 
failure, erroneous data transmission, and causes which 
could not, with reasonable diligence, be controlled or 
prevented by the Party. However, to be excused from 
delay or failure to perform, the Party must promptly 

provide written notice to the other Party and act diligently 
to remedy the cause of the delay or failure. 

27. Entire Agreement. 

This Agreement, Including any and all Orders, sows, 
Exhibits, Schedules, Attachments and material 
incorporated by reference, contains the entire agreement 
of the Parties relating to the rights granted and obligations 
assumed in this Agreement. This Agreement represents 
the complete and final agreement of the Parties and 
supersedes and replaces all prior or contemporaneous 
oral or written agreements, understandings or 
commitments between the Parties, including any 
purchase order. For clarity, while the Customer may utilize 
a purchase order for its internal administrative purposes, 
any terms or conditions in any such purchase order shall 
be deemed null and void and the terms and conditions of 
this Agreement shall solely govern and control. 

28. Indemnification. 

28.1 Finalsite Indemnity. Flnalslte will indemnify and 
defend the Customer against any third-party claim and 
cause of action and any resulting loss, damage or expense 
(including reasonable attorney's fees) awarded against 
the Customer to the extent caused by (i} any fraud or 
willful misconduct by Finalsite or Its Representatives; or 
(ii} the infringement by the Saas Services, as provided by 
Flnalsite and used in accordance with the terms of this 
Agreement and the relevant Order, of any Intellectual 
Property Rights of such third party. If 

any SaaSServices are held or believed to infringe any third 
party's Intellectual Property Rights, Finalslte may, in its 
sole discretion, {I) modify the relevant Saas Services to be 
non-Infringing, (If) obtain for the Customer the right to 
continue using the relevant Saas Services or (iii) if neither 
(i) nor (II) are commercially practicable, terminate the 
relevant Order as to the alleged infringing Saas Services 
and return to the Customer any unearned fees for use of 
such Saas Services prepaid by the Customer to Finalsite. 

28.2 Exclusions. The foregoing indemnity will not apply 
and Finalsite will not be liable for any damages assessed 
in any cause of action to the extent such cause of action 
arises or damages result from {i) the Customer's or Its 
Authorized Users' use of the relevant Saas Services other 
than as set forth in this Agreement and the relevant Order; 
or (ii) the combination, operation or use of the relevant 
Saas Services with software, hardware, technology or 
other materials not approved or supplied by Finalslte, if 
Infringement (including, without Umltatlon, contributory 
infringement) would have been avoided by use of the 
relevant Saas Services without such software, hardware, 
technology, or other materials. 

28.3 Customer Indemnity. Except to the extent expressly 
prohibited by law with respect to immunity of 
government entities applicable to the Customer, the 
Customer shall indemnify and hold Finalsite, Its licensor's 
and each such party's affiliates, officers, directors, 
employees, attorneys and agents harmless from and 
against any and all third party claims, costs, damages, 
losses, liabilities and expenses {including attorneys' fees 
and costs) awarded against Finalsite to the extent caused 
by: {i) any fraud willful misconduct of the Customer or its 
Representatives or Authorized Users; (ii) the infringement 
by the Customer Materials, and/or any Third Party 
Technology provided to Finalsite or Input into the Saas 
Services by the Customer or Its Authorized Users, of the 
Intellectual Property Rights of a third party; and (iii) the 
nature, substance or content of the Customer Materia Is 
(such as a defamation claim, an invasion of privacy claim, 
a claim arising from lack of consent to use the Customer 
Materials). 

28.4 Indemnity Procedure. The indemnities set forth in 
this Agreement are conditioned on the following: (i) the 
party claiming indemnification (the "lndemnlteen) shall 
promptly notify the indemnifying party (the "lndemnltor") 
of any matters in respect of which it seeks to be 
indemnified, and shall give the lndemnltor full 
cooperation and opportunity to control the response 
thereto and the defense thereof, including without 
limitation any settlement thereof; (ii) the lndemnitor shall 
have no obligation for any claim under this 
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Agreement if the lndemnitee makes any admission 
regarding such claim involving the lndemnitor without the 
prior written consent of the lndemnitor, which consent 
shall not be unreasonably withheld; and (iii) the 
lndemnitee's failure to promptly give notice to the 
lndemnltor shall affect the lndemnitor's obligation to 
indemnify the lndemnltee only to the extent the 
lndemnitor's rights are materially prejudiced by such 
failure. The lndemnltee may participate, at its own 
expense, in such defense and in any settlement 
discussions directly or through counsel of its choice. Each 
party will take reasonable steps to mitigate any potential 
damages. If both the lndemnltor and lndemnitee are at 
fault, then the lndemnltorshall indemnify the lndemnitee 
only for the percentage of responslblllty for the damage 
or injuries attributable to the lndemnltor. 

28.5 Exclusive Remedy. THIS SECTION 28 STATES THE 
ENTIRE LIABILITY AND OBLIGATIONS OF EA01 PARTY, AND 
THE EXCLUSIVE REMEDY OF EACH PARTY, WITH RESPECT 
TO ClAIMS BY ANY THIRD PARTY. 

29. Conflict Resolution and Applicable Law. 

This Agreement shall be governed, construed, and 
interpreted in accordance with the laws of the jurisdiction 
of the Customer's formation, excluding conflict of law 
principles. If any claim arising out of or relating to the 
Agreement, or a breach thereof, the Parties will consult 
with each other to reach a satisfactory solution. If they do 
not reach settlement within a period of thirty (30) days, 
then, upon notice by either party to the other, such claim 
will be referred to arbitration for full and final settlement 
by a panel of three arbitrators appointed in accordance 
with the Commercial Rules of Arbitration of the American 
Arbitration Association. The cost of the arbitration will be 
borne equally by the Parties. 

30. Export Control. 

Customer shall not export or allow the export or re­
export the Services, any components thereof or any • 
Confidential Information of Finalsite without Flnalsite's 
express, prior, written consent and except in compliance 
with all export control laws and regulations of the U.S. 
Department of Commerce and all other U.S. agencies and 
authorities, and, If applicable, relevant foreign laws and 
regulations. 

31. General Definitions. 

Reference in this Agreement or any Order or other 
document Incorporated by reference Into the Agreement 
to the following words shall have the meaning set forth in 
this Section 31: (i) "ensuren and its derivatives means to 
use commercially reasonable efforts to pursue the stated 

aim and does not Imply or constitute any guaranty of 
results or outcomes or any express or implied covenant, 
warranty or representation; (ii) "best efforts", 
"commerciallv reasonable efforts" and "reasonable 
efforts" mean acting with diligence and good faith In the 
performance of the applicable obligation; and (iii) 
,,immediately" means promptly and without undue delay. 
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SERVICES RIDER-MASS NOTIFICATION SERVICES 

The following additional terms and conditions shall apply to any Order In which the Customer purchases access 
to mass notification Services described in any Order, which may include cell phone calls, SMS text messages, 
email messages and other notification services (collectively, "Mass Notification Services"} and such terms and 
conditions are Incorporated by reference and made a part of the Master Terms. 

1. Definitions. For purposes of this 
Agreement, an "Emergency Purpose", shall have 
the meaning set forth in the Telephone Consumer 
Protection Act, 47 U.S.C. § 227, namely, calls made 
necessary In any situation affecting the health and 
safety of consumers. uFlrst Responder Incidents" 
means an occurrence, situation or natural 
phenomenon which may be Immediately 
threatening to life, health, property or the 
environment or has a high probability of escalating 
to cause immediate danger to life, health, property 
or environment. An "Emergency Message" is a 
Message sent to all recipients for _ Emergency 
Purposes. An "Outreach Message" is a Message 
sent to one or more recipients for general outreach 
and informational purposes that is not an 
Emergency Message. "Student" means the number 
of full-time students enrolled at Customer's 
Institution. 

2. Customer Acknowledgement and 
Obligations. 

a. Customer acknowledges that Customer 
may use the Mass Notification Services for 
Emergency Purposes and to send Emergency 
Messages and Outreach messages. However, the 
Parties expressly acknowledge and agree that Mass 
Notification Services are not designed for 
responding to First Responder Incidents (including 
notifying 911, fire, police, ambulance, and/or 
emergency medical personnel). 

b. Customer represents and warrants that: 
(i) it will comply with all applicable laws and 
contracts In connection with use of contact data for 
all message recipients ("Contact Data") and the 
Mass Notification Services, and with respect to the 
content and transmission of calls, texts, email 
messages and other messages and notifications 
(collectively, "Messagesn) sent using the Mass 
Notification Services, Including, without limitation, 
ail federal and state telemarketing or telephone 
consumer protection--related laws, rules and 
regulations, the Telephone Consumer Protection 
Act (47 U.S.C. § 227) the FCC's implementing 

regulations (47 C.F.R. § 64.1200) (such laws, rules 
and regulations, as amended from time-to-time, 
collectively, the "Telemarketing Laws"), and where 
applicable, the legislation commonly referred to as 
Canada's Anti-Spam Legislation (S.C. 2010, c. 23) 
("CASL"); (ii) as to each recipient to be contacted by 
Finalsite on Customer's behalf, Customer has 
obtained consents that may be required by the 
Telemarketing Laws, • CASL and Customer's 
applicable privacy policies; (iii) Customer will retain 
documentary proof of such consents for at least five 
(5) years from the date the recipient's contact 
information is provided by Customer to Finalsite; 
(iv) Customer will suppress and will not provide to 
Finaisite any contact information for any recipient 
who has registered their telephone number on the 
national Do-Not-Call Registry, the transferred cell 
phone number registry, or any similar state or other 
registries and who has not provided consent to 
contact or has otherwise Indicated that he or she 
does not wish to be contacted; (v) Customer will 
have In place reasonable safety and emergency 
response policies and procedures to respond to 
First Responder lnclden~ which do not utilize the 
Mass Notification Services; (vi) Customer will not 
take actions that will subject Finalslte to any liability 
under applicable law due to the import of Contact 
Data; (vii) Customer will provide a reasonable 
means for message recipients to rescind consent to 
receive Messages and wlll not send Messages to 
message recipients who have opted out of receiving 
Messages; and (viii) where Customer is providing a 
recipient and/or Student count or other data for the 
purposes of Finalsite's Service pricing quotations, 
such information shall be true and correct. 
Customer will designate qualified personnel to act 
as liaisons between Customer and Finalsite with 
respect to technical, administrative and content 
matters, and providing accurate and current contact 
information. Finalsite shall have the right to require 
Customer to provide a legal compliance plan in 
connection with Customer's use of Finalsite's Mass 
Notification Services and may audit Customer's 
compliance with such plan as well as compliance 
with the terms of this Product Rider. Failure to 
comply with 
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any provision of this Section 2 is a material breach 
of the Agreement. Except to the extent prohibited 
by applicable law, including laws providing for the 

sovereign immunity of government entities, 
Customer agrees to indemnify, defend and hold 
Finalsite harmless from and against all third party 

claims, lawsuits, proceedings, causes of action, and 
resulting damages, liabilities, losses, judgments, 
fines, penalties, costs, and expenses (including 
reasonable attorneys' fees) relating to or arising out 

of Customer's breach of the foregoing 
representations, warranties and obligations, or in 
connection with any claim or action from a third 

party that arises from the sending (or inability to 

send or receive), content, or effects of any 
Messages Customer distributes using, or 
Customer's failure to use, the Mass Notification 

Service. In connection with such indemnity and 
defense obligations related to a third-party claim, 

lawsuit or proceeding: {i) Finalsite may, in addition 
to the defense provided by Customer and the 
counsel of its choosing, participate In such defense 

through counsel of its own choosing, which 
participation shall be at its sole expense, and (ii) 
Customer shall not settle or permit the settlement 
of any such third-party claim, lawsuit, or proceeding 
without Finalsite's prior written consent, which 

consent shall not be unreasonably withheld. This 
Section shall survive any termination of this 

Agreement for any reason. 

3. Political Activities. The Mass Notification 
Services shall not be used for political activities. 

4. Usage Rating. The Mass Notification 

Services are subject to usage rating as determined 
by Finalsite and set forth in the relevant Statement 

of Work or Order, which may result in additional 
charges applied throughout the Term based on the 

level of Mass Notification Services utllized by 
Customer. 

s. Remedies and Disclaimers. In the event of 

any failure of the Mass Notification Services to 

comply with the Agreement, Customer's sole and 
exclusive remedy shall be to terminate the Mass 
Notification Services. Customer agrees that the 
Mass Notification Services are not intended, nor 

designed, for use In high-risk activities or First 
Responder Incidents, or in any situation where 

failure of the Mass Notification Services could lead 
to death, personal injury, or damage to property, or 
where other damages could result If an error or 
outage occurred. The Parties further acknowledge 
and agree that, NOTWITHSTANDING ANY 

PROVISION TO THE CONTRARY IN THIS 
AGREEMENT, TO THE EXTENT NOT PROHIBITED BY 
APPLICABLE LAW, FINALSITE SHALL NOT BE LIABLE 

FOR ANY DEATH, PERSONAL INJURY, OR DAMAGES 
ARISING OUT OF OR RELATED TO USE OF THE 
MASS NOTIFICATION SERVICES. Customer agrees 
that its primary recourse in the event of any actual 
or potential First Responder Incident should be to 
contact 911 or a first responder and that the Mass 

Notification Services are not intended to replace 
911 or any other services designed to respond to 
First Responder Incidents. 

6. Carrier Restrictions. The Mass 
Notification Services are subject to restrictions 

placed on Finalsite by mobile and wireless carriers 
and network operators (collectively, "Ca rrlers"). For 
example, carriers may place limits on the number 
of characters that may be included in a Message 
and may change Message delivery options, 

including certain types of codes used to send SMS 
text messages. Carrier restrictions are not within 
the control of Finalsite and are subject to change 

without notice. When a Carrier places new or 
modified restrictions _on Finalsite, certain features 
and functions of the Mass Notification Services may 

change as a result without notice to you. Customer 
acknowledges and agrees that Finalsite will not be 
responsible or liable for any change in Mass 

Notification Services that arise from or in 
connection with Carrier restrictions. 


