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DATE: Sept. 18, 2024
TO: Mr. Jesse Bacon, Superintendent
FROM: Todd Crumbacker, Director of School Nutrition Services (SNS)
RE: Signatures requested for amended Procurement Plan for SNS

Submitted for approval is an updated Procurement Certification and Procurement Plan for School
Nutrition Services for the purchases of all operational necessities for the National School Lunch,
School Breakfast, Afterschool Snack, and Summer Food Service Programs. The attached plan is
the most updated templated prototype provided by the Kentucky Department of Education
(KDE), School and Community Nutrition under the guidance of the United States Department of
Agriculture (USDA). An amendment has recently been made to this procurement plan,
therefore, I am requesting signatures for the approval of this plan to be adopted beginning
Sept. 30, 2024 and remain in effect from this date forward until amended.

As KDE and USDA continue to provide regulatory changes, this procedure will stand as a living
document and can/will be amended as needed for program compliance and district needs.

Please let me know if you need additional information regarding this request.

Procurement Plan_BCPS School Nutrition Services
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Section A: General Procurement Standards 2 CFR 2003.18

Wiritten Procurement Procedures 2 CFR 200.318(a):

The SFA must have and use documented procurement procedures that are consistent with the standards
identified in 2 CFR 200.317 through 200.327 as well as applicable state, and local laws and regulations for
the acquisition of property or services required for the Federal Child Nutrition Program.

This procurement plan provides the written procurement procedures that are reflective of the federal
procurement requirements that must be followed, and state and local policies that are allowable by
federal regulations or more strict than what is federally required.

Contractor Administrative 0versight 2 CFR 200.318(b):

SFAs are required to maintain oversight to ensure that contractors perform in accordance with the terms,
conditions, and specifications of their contracts or purchase orders,

Contract administration oversight refers to all steps taken after contract award to make sure the
requirements of the contract are met. It encompasses all dealings between the SFA and the vendor from
the time the contract is awarded until the work has been completed and accepted or the contract
terminated, payment has been made, and disputes have been resolved. Collectively, oversight enables
the SFA to evaluate vendor performance and document, as appropriate, whether they have met the
terms, conditions, and specifications of the award.

e Director haol, 1 is responsible for ensuring that the SFA conducts contract
voversight by ensuring: , _ :

v Goods and services are providéd as outlined in the solicitation and the resulting contract.
Quantity and quality of the goods and services are received as requested.

Goods and services are provided at the agreed upon time, locations, and conditions.

The SFA’s substitution policy is followed wh‘en required.

The amount charged is the amount agreed upon in the awarded contracts and agreements.

' Vendors are contacted when disparities are found for resolutlon or correction.

RGP SR PPN

Vendors are deemed not responsible and therefore ineligible for future contract or purchase
awards when such action is found to be reasonable due to poor performance and is adequately
documented. :

Standards of Conduct 2 CFR 200.318(c):

. The SFA must maintain written standards of conduct covering conflicts of interest and governing the
actions of its employees engaged in the selection, award and administration of contracts. No employee,
officer, or agent may participate in the selection, award, or administration of a contract supported by

a federal award if he or she has a real or apparent conflict of interest. Such a conflict of interest would
arise when the employee, officer, or agent, any member of his or her immediate family, his or her
partner, or an organization which employs or is about to employ any of the parties indicated herein, has
a financial or other interest in or a tangible personal benefit from a firm considered for a contract. The
officers, employees, and agents of the SFA may neither solicit nor accept gratuities, favors, or anything of
monetary value from contractors or parties to subcontracts. However, SFAs may set standards for
situations in which the financial interest is not substantial or the gift is an unsolicited item of nominal
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Small Purchases ]
District small purchase procedures developed by the Superintendent may be used for any contract in
which the aggregate amount does not exceed $40,000.00. These procedures shall be made available to
the public.

'Unnecessary or Duplicative Items 2 CFR 200.318(d):_

The SFAs procedures must avoid acquisition of unnecessary or duplicative items. Consideration should
be given to consolidating or breaking out procurements to obtain a more economical purchase. Where
appropriate, an analysis should be made of lease versus purchase alternatives, and any other
appropriate analysis to determine the most economical approach.

Intefgovernmental and Inter-Entity Agreements 2 CFR 200.318(e):

To foster greater economy and efficiency, and in accordance with efforts to promote cost-effective use of
shared services across the Federal Government, the SFA is encouraged to enter into state and local
intergovernmental agreements or inter-entity agreements where appropriate for procurement or use of .
common or shared goods and services. Competition requirements must be met with documented
procurement actions using strategic sourcing, shared services, and other similar procurement
arrangements.

These types of agreements may include the use of contracts procured by cooperative groups,
procurement agents, and third-party entities. SFAs may use contracts obtained through such agreements
when the guidance outlined in policy memo SP-05-2017, Q&A Purchasing Goods and Services Using
Cooperative Agreements, Agents, and Third- Party Services is followed.

e Agroup of SFAs, procuring for SFAs: _
When an SFA is part of a co-operative group with other SFAs to collectively procure goods and
services for their child nutrition programs, the resulting contracts may be used without further .

procurement actions regulred

SFAs must ensure that all contracts were procured in an acceptable manner and obtain a copy of all
documentation of the procurement process for their records prior to use. When procuring as a
group, each individual SFA remains responsible for monitoring contractor performance to ensure
compliance with all contract provisions.

SFA only co-operative groups include groups where two or more SFAs come together to jointly
procure goods or services, SFA only groups within an Education Service Center that procure contracts
exclusively for the use of the SFAs in their member schools, and CNP State Agencies.




Two or more SFAs coming together to jointly procure contracts:

When two or more SFAs agree to jointly procure together to take advantage of volume pricing for
products or services procured in one contract, the resulting contract may be used by those SFAs
without further procurement actions. The group of SFAs, as defined in the scope of the solicitation,
cannot materially change from the original group who plan to purchase together. Forecasting
activities conducted prior to the formation of this cooperative should include actual and potential
members of the cooperative and the solicitation should clearly deﬁne the expected level of members
in the scope.

Educational Service Centers:

Educational Service Centers that provide services that procure contracts specrﬁcally for the use by

~ the SFAs in their member school districts may be used without further procurement actions. These
SFA only cooperatives must follow, at a minimum, the federal procurement regulations when
procuring goods and services for its members.

CNP State agency cooperative agreements:

Although not a co-op, contracts procured by the state agencies that administer the child nutrition
programs in the state may be used without conducting further procurement by SFAs. In Kentucky
this includes KDE contraets (e.g. Point of Service contract) and KDA contracts (e.g. Hauling of
commodities).

Whenever a SFA only group purchasing model is used: = :

» The procurement must be conducted in compliancé with the procurement standards that apply

to an individual SFA. This includes the procurement requirements in 7 CFR 210, 7 CFR 220, 2 CFR
250 and 2 CFR 200.317-.327, as well as any state and local procurement standards, if more
restrictive.

~ » Solicitations must be published and clearly identify all product descriptions, specifications, and

estimated quantities requured and all terms, conditions, reqmred contract provisions as
applicable.

> When applicable, the solicitation and contract must outline how the allocable portion of each ‘
dlscount rebate and/or credit will be returned and/or dlsclosed to each partwpatmg SFA.

» When applicable, the sohcutahon and contract must also outline how each proportlonate value

pass-through method for crediting the value of USDA foods will be returned and/or disclosed to
each participating SFA.

If an SFA determines that additional goods and services are needed but were not procured by the




e Third-Party Entities: _
Contracts available to SFAs through sources such as state contracts, non-SFA only co-operative
groups, and other agreements may only be used as one response or one source of price in response
to the SFAs competitive procurement. Prior to accepting a contract as a price source for their
procurement, the SFA must obtain a copy of all documentation of the procurement process for their
records and ensure that the contracts were properly procured in compliance with the federal
regulations.

Non-CNP State Agency Agreements and Contracts: The SFA may consider a non-CNP state agency
(i.e., Ky Finance Cabinet) procurement as one response or one source of price when conducting a
competitive procurement. For éxample, if the purchase is under the SFAs micro-purchase threshold,
the SFA may purchase directly from the state’s procdred sources using micro-purchase procedures.

If the procurement is less than the SFAs small purchase threshold, the SFA may obtain a price or rate
quotation from the state’s procured sources.

For procurements over the SFAs small purchase threshold, the SFA must:.
1. Conduct a cost analysis,

* 2. Develop a solicitation (sealed bid or competitive proposal), and A
3. Use the contracted vendors and prices from the State’s contract as one response or source.

The procurement of the non-CNP state contracts do not replace the competitive procurement
process that is required to be conducted by the SFA. Rather, the non-CNP state contracts give SFAs
* additional sources that may be utilized when conducting a competitive procurement.

Inter-agency agreements: Inter-agency agreements can include contracts procured by non-SFA only
cooperatives, contracts procured and available for use by both SFAs and non-SFA entities or may be
contracts that are procured by the district or individual schools.

Similar to the Non-CNP state agency contracts, SFAs may consider these agreemerits or contracts as
one response or one source of price when conducting a competitive procurement. If the purchase is
under the SFAs micro-purchase threshold, the SFA may purchase directly from these sources using
micro-purchase procedures. If the procurement is less than the SFAs small purchase threshold, the
SFA may obtain a price or rate quotation from these sources.

For procurements over the SFAs small purchase threshold, the SFA must:

1. Conduct a cost analysis, ,

2. Develop a solicitation (sealed bid or competitive proposal), and

3. Use the contracted vendors and prices from the inter-agency contract as one response or source,
The procurement of the inter-agency contracts does not replace the competitive procurement
process that is required to be conducted by the SFA. Rather, the inter-agency contracts give SFAs
additional sources that may be utilized when conducting a competitive procurement.

Group Purchasing Organizations: The business model of a GPO may include a variety of services
such as facilitating procurement for their members/member agencies and procuring products and
services from an external source such as an affiliated or unaffiliated full-line distributor. Other
examples that GPO’s may be called include third party purchasers, group buying organizations, and
‘procurement cooperatives,

Paying a membership fee or conducting a formal procurement for the services of a GPO does not
constitute compliance with the competitive procurement process that must be followed by SFAs to
.enable the use of the GPOs contracts, price lists, discounts, or services outside of the SFA conducting
a competitive procurement process. Similar to the Non-CNP state agency contracts, and inter-agency




Procurement Records 2 CFR 200.318(i):

The SFA will retain records sufficient to detail the history of procurement. These records include, but are
not limited to, the rationale for the method of procurement, selection of contract type, contractor
selection or rejection, and the basis for the contract price.

Settlement of Issues 2 CFR 200.318(k):

The SFA alone is responsible, in accordance with good administrative practice and sound business
judgment, for the settlement of all contractual and administrative issues arising out of procurements.
These issues include, but are not limited to, source evaluation, protests, disputes, and claims. These
standards do not relieve the SFA of any contractual responsibilities under its contracts. FNS will not
substitute its judgment for that of the SFA unless the matter is primarily a federal concern. Violations of
law will be referred to the local, state, or federal authority having proper jurisdiction.
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The definition of local may be a generally described area for multiple unprocessed agricultural
products procured at the same time,
> Locally grown/raised means within a . (miles) radius of your school.

The deflnmon of local may be defined differently depending on what is belng procured and how
much competition may be available within the defined area.
> When procuring apples: Local means within -number of miles radius of your school.

> When procuring grapes: Local mean within . number of miles radius of your school.

Written Procedures for Procurement Transactions 2 CFR 200.319(d):
The SFA will follow their written procedures for conduc‘ung procurement transactions to ensure that all
solicitations:

1.

Incorporate a clear and accurate description of the technical requirements for the material, product,
or service to be procured. Such description must not, in competitive procurements, contain features
which unduly restrict competition. The description may include a statement of the qualitative nature
of the material, product or service to be procured and, when necessary, must set forth those
minimum essential characteristics and standards to which it must conform if it is to satisfy its

- intended use. Detailed product specifications should be avoided if at all possible. When it is

impractical or uneconomical to make a clear and accurate description of the technical requirements,
a “brand name or equivalent” description may be used as a means to define the performance or

other salient requirements of procurement. The specific features of the named brand which must be

met by offers must be clearly stated; and

Identify all requirements which the offerors must fulfill and all other factors to be used in evaluatmg
bids or proposals.

Vendor Lists 2 CFR 200.319(e):

The SFA must ensure that all prequalified lists of persons, firms, or products which are used in acquiring
goods and services are current and include enough qualified sources to ensure maximum open and free
competition. Also, the SFA must not preclude potential bidders from qualifying during the solicitation
period.

When SFAs use pre-approved vendor lists in their procurement activities the SFA directly solicits to the
vendors on the list. In addition, SFAs must also publicly advertise the procurement as usual in order to
allow for other potential bidders to qualify during the solicitation period.

When using a vendor list, SFAs must take actionable steps to ensure there is adequate free and open'
. competition. Prior to using a vendor list an SFA should ensure:

1
2.
3.
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The list is current.
A suitable number of qualified sources exist on the list,

When applicable, the products or services on the list are specific in nature, not just general such
as “food”, “supplies”, etc.

All potential vendors had the opportunity to be on the list.
When applicable, all potential vendors were subject to the same evaluation and ranking criteria.

Vendors that did not request or, when applicable, compete for inclusion on the list are not
included on the list.




Section C: Methods of Procurement to Be Followed 2 CFR 200.320

The SFA must have and use documented procurement procedures, consistent with the standards of this
section and 200.317, 200.318, and 200.319 for any of the following methods of procurement used for
the acquisition of property or services required the operation and administration of the Child Nutrition
Program. The SFA must utilize a federal procurement method for each purchase or procurement in
which Child Nutrition Funds are expended.

1) Informal methods
®  Micro-purchases
e Small purchases
2) Formal procurement methods
¢ Sealed Bids |
o Competitive Proposals
3) Noncompetitive Procurement
Thresholds for these procurement methods are set at the federal level, the state level, and the local
level. State and’local thresholds may be more restrictive than the Federal thresholds, but they may not

be more permissive than the federal levels. The most restrictive (lowest) threshold that applies to the
SFA must be followed when conducting procurement.
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The procurement standard regarding records in 2 CFR 200.318(i) requires that the rationale for the
procurement method used is documented in the records detailing the history of a procurement.

When determining whether to use informal or formal procurement procedures, there are two (2) main
factors that should be considered:

1. The estimated value or cost of a purchase or procurement.
2. The length of time vendors ',may guarantee a price.

Estimated Value or Cost: An independent estimate of what the value or cost of an anticipated
procurement should be determined early in the procurement process. There are multlple sources that an
independent estimation of cost may be based on.

These include, but are not limited to: :
e Published price lists, commercial catalogs or published commodity market indexes.

e Historical prices paid for same or similar items.

e Existing Federal contract prices '

e Survey of other SFAs for what they pay, or price quotes received for the same or similar itehs.
® Information received through a Request for Information (RFI) process.

_ When using historical prices there may be known factors that will increase the estimated price, such as
the consumer price index (CP1). These known factors should be mcluded in your independent cost
estimate.

If the estimated value or cost of the procurement is at or above the small purchase threshold, the
procurement must be formally solicited. If the estimated value or cost of the procurement is below the
small purchase threshold, the procurement may be informally solicited.

Length of time price is guaranteed: When price and/or availability of food items are subject to significant
fluctuations it may not be feasible to find vendors who will guarantee a fixed bid price for a full year.
Breaking these purchases up into smaller procurement transactions to benefit from market conditions
may allow for the use of an informal procurement method.

L ! is responsible for:
® Determining the value or cost of the procurement (aka independent cost estimate).

¢ Determine the procurement method that will be used.

Informal Procurement Methods 2 CFR 200.320(a): 4

There are two (-2) informal procurement methods:

» Micro-purchase procedures

> Small purchases procedures

The SFA may utilize the informal procurement methods when the estimated cost of the goods and
services to be procured will be below the applicable threshold for each method. Even in situations

where micro-purchase procedures may be used, small purchase procedures should be utilized |f itis
determined to be more advantageous to do so.
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Rationale/Justification for using micro-purchase method.

Written specifications of the goods or services procured (i.e., a solicitation).
Vendor Name and relevant contact information.

Purchase date.

Itemized receipt of purchase that includes what was purchase and the amount paid.

LN SN S

The method used by the SFA used to determine that the price was reasonable.

v Receipts, invoices, and payment history.

Small Purchase Procedures 2 CFR 200.320(a):

Small purchase procedures may be used when goods or services have an aggregate totahcost that is
equal to or less than the SFAs small purchase threshold. When small purchase procedures are used,
price or rate guotes must be obtained from an adequate number of qualified sources as determmed by
the SFA.

Small Purchase Procedures:

1.

2.

PLANNING: Identify the goods or services to be procured, ensure that it is necessary to be purchased
for the program, and identify the anticipated cost of the procurement.

e 24 is responsible for:
. Plannmg for the procurement

e Ensuring the amount of the procurement will not exceed the SFAs small purchase threshold.

DEVELOP A WRITTEN SOLICITATION: A written solicitation document will be developed for each small
purchase procurement. The solicitation document will include the written specifications for the
goods and services to be procured including the Buy American Provision requirements when
applicable, any additional technical requirements that a vendor must be able to provide, such as
delivery requirements, and any applicable information that may be relevant to the vendors response

- to the solicitation. The specifications and technical requirements will be written so that they allow

for full and open competition. No unreasonable requirements will be used such as unnecessary

- experience requirements, or the specification of a “brand name” product without allowing “an equal
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0” product. Once developed, the solicitation document will be used to obtain 2 or more price
quotes and/or pricing information as appropriate from responsible vendors.

OBTAIN PRICE QUOTES: Price quotes may be obtained orally, in writing, or from electronic sources.
All prospective vendors will be provided the same solicitation information when obtaining price
quotes. The responses of other vendors will not be shared with other prospective vendors until the
purchase has been awarded.

ced is responsible for:

° Ensurmg that sohutatlons are developed and include written specifications of the goods or
services to be procured (including the Buy American.Provision when applicable), any additional
technical requirements for vendors, such as delivery requirements, and any applicable
information relevant to the procurement that may affect a vendors response.

® Ensuring that the solicitation does not include any unnecessary requirements that may limit
competition.




Formal Procurement Methods 2 CFR 200.320(b):

There are two formal procurement methods that may be used when procuring goods and services for
the Child Nutrition Program: '

1. Sealed Bids
2, Competitive Proposals

The SFA will utilize one of the formal procurement methods when the estimated cost of the goods and
services to be procured will be above the small purchase threshold. Formal procurement methods may
be utilized when purchases are estimated to be under the small purchase threshold if it is determined to
be appropriate or more advantageous to do so.

Sealed Bidding 2 CFR 200.320(b)(1):

The Sealed Bidding procurement method is the preferred method to use when conducting a formal
procurement where there'is no substantive difference, other than price, of products or services that
meet established specifications. A firm fixed price (lump sum or unit price) contract will be awarded to
the responsible bidder whose bid, conforming with all the material terms and conditions of the invitation
for bid, is the lowest in price.

' When determining if sealed bidding is feasible, the following conditions should be determined to be
present: : : :

v A complete, adequate, and realistic specification or purchase description is available;
v Two or more responsible bidders are willing and able to compete effectively for the business; and

v The procurement lends itself to a firm fixed price contract and the selection of the successful bidder
can be made principally on the basis of price.

- Sealed Bidding Prdcedures: v
1. PLANNING: Identify the goods or services to be procured, ensure that it is necessary to be purchased
for the program, and identify the anticipated cost of the procurement.

2. DEVELOP A SOLICITATION DOCUMENT: An Invitation for Bid (IFB) is used when using the sealed
bidding procurement method.

The IFB should include:
Written specifications or description of the products or services needed.

Terms and conditions of the contract.
Any attachments or instructions needed for fhe bidder to properly respond.
[dentification of the type of contract to be awarded.

The federal contract clauses and provisions as applicable.

V v V V V VYV

An explanation of how the contract will be evaluated for contract award (Line item, Total Cost, or
‘Market Basket).

If value-added language (broad language inviting incentives or investments) is included, stated
criteria for how this will be evaluated, and a statement informing the bidder that the
unallowable cost items will be excluded prior to the evaluation for contract award. Unallowable

v
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Bids will only be deemed responsive to the solicitation when all specifications, terms, and conditions
(including buy american requirements when applicable) are met. When bids are deemed
non-responsive to the solicitation, the reason they have been deemed non-responsive will be
identified and documented.

When a response includes an offer of goods or services that is beyond what was solicited, the overly
responsive offer will either be eliminated from consideration, or the portion deemed to be overly
responsive will not be considered when evaluating for contract award.

All bids deemed responsive to the solicitation will be evaluated as described in the solicitation for
contract award. A fixed price contract will be awarded to the responsible bidder(s) with the lowest
price bid.

One of the following methods will be used to evaluate the lowest price bid for contract award:

> Bottom Line or Total Cost Analysis: The prices and anticipated quantities are totaled for all items
being procured. The lowest total priced bid from a responsive vendor is selected for the award.

» Line-ltem Analysis: Each item listed on the bid is individually awarded to the lowest bidder,

> Market Basket Analysis: A representative sample that reflects 75% or more of the estimated
contract value {estimate cost of items and expected quantities needed) is evaluated for contract
award. The lowest bid from a responsive vendor is awarded the contract. Although not
evaluated for contract award, the bidder must provide pricing for all items bid which then
becomes the contracted price for those items. Goods may be added to the contract after
contract award if that option was allowed in the solicitation, as long as the total value of all
additional goods does not exceed the amount specified in the contract, and added goods are
included in a contract amendment.

SelVice is responsible for ensuring that bid openings, acceptance or

FEJGCUOHS, evaluatlons and contract award are-made in compliance with requirements.
RECORDKEEPING:

is-responsible for documentation of records ensuring that
the hlstory of Competltlve Sealed Blddmg Procurements are adequately documented (2CFR
200.318(i)).

The following documents will be maintained:
v Rationale for the procurement method used.

v The independent cost estimate of goods or services determined prior to advertising the IFB
with documentation of the market research conducted (if any).

g

A copy of the Invitation for Bid and any amendments that were published.

Documentation evidencing advertisement of the procurement.

RN

v Documentation concerning the pre- bid or proposal conference (if applicable) and/or any
solicitation Questions and Answers..

Signed acknowledgement of any solicitation amendments.

RN

Documentation concerning any “No Bid” letters or correspondence and the disqualification
of bidders (“nonresponsive”).




> The time and date in which proposals must be received.

S Any other pertinent information needed to enable the vendor to respond to the solicitation.
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The SFA will ensure that the specifications, terms, criteria for evaluation and the conditions in the
RFP will not unnecessarily limit competition by, but not limited to:
» Ensuring all specifications, terms and conditions are reasonable.

> Not requiring unnecessary experience.

> Not specifying “brand name” products. An “equal” product with performance or relevant
requirements will always be allowed. :

> Not using specifications developed by vendors.

Not using arbitrary actions that may directly or indirectly limit competition.

v

> The criteria to be scored in proposals will be clearly identified and will be both objective and
measurable.

> The criteria to be scored will include price and other criteria such as product specifications,
service and deliveries, geographic preferences for local products, and overall quallﬁcatlons Price
will have the highest weight of the criteria used.

> How each criteria will be scored is clearly described | solicitation documents.

NS %@ is responsible for ensuring the Request for Proposal
ocument includes all necessary information and does not limit competition.

solicitatio
PUBLICLY ADVERTISE: The Request for Proposal (RFP) will be publicly advertised for a length of time
that provides sufficient time to so||c1t from an adequate number of quahﬁed vendors. RFPs will be

‘advertised on the : : A i to publicize
the intent of the Child Nutrmon Program to purchase needed items or services. The advertisement
for proposals or legal notice will be run for . Additionally, known suppliers may

be directly contacted and informed of the solicitation’s availability. Affirmative steps to include
Minority Businesses, Women'’s Business Enterprises, and Labor Surplus Firms will be utilized. The
announcement (advertisement or legal notice) will contain a general description of items to be
purchased, the deadline for submission of. proposals and the address where complete specifications
and other procurement documents may be obtained. '

- . ervices is responsible for ensuring the Request for Proposal
sohcnta'clon is publlcly advertlsed for an adequate length of time in order to solicit from an adequate
number of suppliers.

If any potential vendor has questip
interpretation will be provided by §

EVALUATION AND CONTRACT AWARD: RFPs will be accepted, evaluated, and awarded a fixed price
or cost-reimbursable contract as described in the solicitation. Any proposals that are rejected will
have a documented sound reason for doing so. No contracts will be awarded to bidders that

hase conditions, an

_developed the specifications or descriptions for the procurement. When a response includes an offer

of goods or services that is beyond what was solicited, the overly responsive proposal will either be
eliminated from consideration, or the portion deemed to be overly responsive will not be considered
whenevaluating for contract award.




Correspondence/documentation related to complaints or vendor performance.

Invoices and Payment Vouchers.

RS NN

Contact administration correspondence between the SFA and the Vendor.

v Correspondence/documents concerning contract close-out.

Noncompetitive Procurement Procedures 2 CFR 200.320(c):

There are specific circumstances in which noncompetitive procurement may be used. Noncompetitive
procurement will only be conducted if one or more of the following circumstances apply:

1) The aggregate dollar amount of the goods or services needed does not exceed the micro-purchase
threshold. (Micro-purchase procedures will be followed.) ’

2} The item is available only from a single source.

3) The public exigency or emergency for the purchase will not permit waiting for the time required to
publicize and award a competitive solicitation.

4) School and Community Nutrition expressly authorizes a noncompetitive procurement in response to
a written request.

5) After solicitation of a number of sources, competition is determined inadequate. (i.e.only 1
response received to a competitive solicitation, or no responses received were fully responsive to a
competitive solicitation).

Inadequate Competition and Sole Source:

In accordance with 2 CFR 200.324(b) the SFA will negotiate profit as a separate element of the price for
each contract in which there is no price competition (sole source or only one response to the solicitation
received). To establish a fair and reasonable profit, consideration will be given to the complexity of the
work to be performed, the risk borne by the vendor, the vendors investment, the amount of _
subcontracting, the quality of its record of past performance, and industry profit rates in the surrounding
geographical area for similar work, :

When inadequate responses are received from a so’licitat.ion, the SFA will evaluate if the lack of
responses may be due to a poorly written solicitation or if the written specifications and technical
requirements established are too restrictive. The SFA will also evaluate the solicitation to determine
what changes may be needed to have a competitive procurement process in the future.

st

figes is responsible for negotiating profit as a separate element of

the prlce for each contract in whlch there is no price competition. (sole source or only one response to
sohc:tatlon received)

« iead is respon5|ble for evaluatmg if the lack of responses may be due
toa poorly written soI|C|tat|on orif the written specifications and technical requirements established are
too restrictive.

Public Exigency or Emergency:

Lack of planning is not considered an emergency and will not justify conducting noncompetitive
purchasing. Even when a public emergency is enacted, the individual circumstance of the SFA is still the
determining factor if noncompetitive procedures can be used.
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Section D: Minority Businesses, Women’s Business Enterprises, and Labor Surplus Firms (2 CFR 200.321):

SFAs must take all necessary affirmative steps to assure that minority businesses, women’s business
enterprises, and labor surplus area firms are used when possible.

The following affirmative steps must be taken:

1)

29

2)

3)

4)

5)

6)

Placing qualified small and minority businesses and women's business enterprises on solicitation
lists;

Assuring that small and minority businesses, and women's business enterprises are solicited
whenever they are potential sources; ‘

Dividing total requirements, when economically feasible, into smaller tasks or quantities to
permit maximum participation by small and minority businesses, and women's business
enterprises;

Establishing delivery schedules, where the requirement permits, which encourage participation
by small and minority businesses, and women's business enterprises;

Using the services and assistance, as appropriate, of such organizations as the Small Business
Administration and the Minority Business Development Agency of the Department of
Commerce; and

Requiring third party entities and procurement agents who may procure on behalf of the SFA to
take the same affirmative steps in the procurement process.




v The reason(s) why the SFA decided to grant the exception to substltute a non-domestic product fora
domestic one. .

Exception granted for a significant cost difference:

-« Communication(s) from the vendor indicating that there is a significant cost dlfference between a
domestic and non-domestic product, (Can be emails, documentation of telephone communications,
etc.)

N

The cost of the domestic and non-domestic product compared.

<

Alternatives that the SFA considered prior to approving an exception.

<

The reason(s) why the SFA decided to grant the exception to substitute a hon-domestic product for a
domestic one. :

is responsible for receiving exception requests from vendors,
reviewing the request to se for an allowable exception, determine if an exception request from
vendors will be approved, and ensures all actions are adequately documented.

Monitoring of Buy American Requirements:

In order to ensure that contractors perform in accordance with contracts or purchase orders, the SFA will
review products and delivery invoices or receipts to ensure the domestic food that was solicited and
awarded is the food that is received. In addition, a periodic review of storage facilities, freezers,
refrigerators, dry storage, and warehouses will be conducted in order to ensure the products received
are the ones solicited, and awarded, in compliance with the Buy American provision.

Procedure to monitor when deliveries are received:
1. Product labels and packaging are inspected to identify non-domestic food products when food
deliveries are received."

2. If any products are substituted in the delivery, the product packaging and labels will be inspected to
ensure they are in compliance with Buy American. If the country of origin information is not-
identified, the vendor will be contacted to obtain the country of origin or a certification of the % of
U.S. content.

3. When non-domestic USDA or DOD food products are delivered:
a) The product will be rejected.

b) The Kentucky Department of Agriculture (KDA) will be contacted immediately.
c) All of the shipping and receiving information for the product will be provided to KDA.
d) A complaint will be logged in the WBSCM.

4. When non-USDA or DOD foods, the pracess for addressing vendor non-compliance will be
implemented when the unapproved non-domestic products are delivered.

Procedures to periodic onitor food storage areas:

1. All storage areas are monitored regularly to identify any nondomestic products.

2. When non-domestic USDA or DOD food products are found in storage:
a) The Kentucky Department of Agriculture (KDA) will be contacted immediately.

b) All of the shipping and receiving information for the product will be provided to KDA.
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Section F: Procurement of Recovered Materials 2 CR 200.323:

A non-Federal entity that is a state agency or agency of a political subdivision of a state and
its contractors must comply with section 6002 of the Solid Waste Disposal Act, as amended by the
.Resource Conservation and Recovery Act. The requirements of Section 6002 include procuring only items
designated in guidelines of the Environmental Protection Agency (EPA) at 40 CFR part 247 that contain
the highest percentage of recovered materials practicable, consistent with maintaining a satisfactory
level of competition, where the purchase price of the item exceeds $10,000 or the value of the quantity
acquired during the preceding fiscal year exceeded $10,000; procuring solid waste management services
in a manner that maximizes energy and resource recovery; and establishing an affirmative procurement
program for procurement of recovered materials identified in the EPA guidelines.
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Section H: FNS or SCN Review of Records 2 CFR 200.325:

The SFA will make available, upon request of the USDA Food and Nutrition Services (FNS) or School and
Community Nutrition (SCN) the technical specifications on proposed procurements where FNS or SCN
believes such review is needed to ensure that the item or service specified is the one being proposed for
acquisition. If conducted, this review will take place prior to the time the specification is incorporated
into a solicitation document. However, if the SFA desires to have the review accomplished after a
solicitation has-been developed, FNS or SCN may still review the specifications, with such review usually
limited to the technical aspects of the proposed purchase.

The SFA will make available upon request, to FNS or SCN pre-procurement review, procurement
documents, such as requests for proposals or invitations for bids, or independent cost estimates, when:

1. The SFAs procurement procedures or operation fails to comply W|th the federal procurement
standards;

2. The procurement is expected to exceed their small purchase threshold and is to be awarded without
competition or only one bid or offer is received in response to a solicitation.;

3. The procurement, which is expected to exceed their small purchase threshold, specifies a “brand
name” product; . '

4. The proposed contract is more than their small purchase threshold and is to be awarded to other
than the apparent low bidder under a sealed bid procurement; or

5. Aproposed contract modification changes the scope of a contract or increases the contract amount
by more than their small purchase threshold.
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Section J: Solicitation and Contract Clauses and Provisions 2 CFR 200.327:

Contracts used by SFAs are required to contain the clauses and provisions set forth in the Federal
Uniform Requirements, Cost Principles, and Audit Requirements for Federal Awards 2 C.F.R. Pt. 200, App.
I., as applicable. Contracts must also conform to the program specific regulatory requirements set forth
in'7 CFR 210, 7 CFR 220, and 2 CFR 250 as applicable. '

SFAs must determine which of the following clauses and provisions are applicable to a particular
procurement and include them in the solicitation and contract documents when required. When federal .
funds will be used to pay for purchases made from an awarded contract, all of the federally required
contract clauses and provisions must be included. This requirement applies whether the SFA is
conducting their own procurement, or when using contracts that are procured by the district,
co-operative groups, and third-party entities. :

The tables below provide a summary of the required clauses or provisions identified in 2 CFR 200
Appendix Il, and in the program regulations 7 CFR 210, 7 CFR 220, and 2 CFR 250. Additional clauses and
provisions may be required or beneficial depending on what good or service is being procured. A full
description of the clauses and provisions, suggested or required language, required form links, and other
requirements can be found in Appendix A of this document. SFAs must use the required language and
forms when indicated. The suggested fanguage may be used to assist SFAs when they are writing their
own clauses and provisions to include in their procurement documents.

Required Provision
Information, or Form?

! Remedies for breach of > Small Purchase Threshold No. — Must be based on SFA
contract ' specific procedures.
2 Termination for cause or | >S10k : Yes ~ Suggested language
convenience
3 Equal Employment Opportunity | Construction, alteration, and/or repairs | Yes — Required Language
(including painting and decorating)
4 Davis Bacon Act : Construction, alteration, and/or repairs | Yes — Suggested Language
(including painting and decorating)
> Copeland Anti-Kickback Act Construction, alteration, and/or repairs | Yes — Suggested Language
(including painting and decorating) > 52k
6 Contract Work Hoursand > $100k + mechanics or laborers Yes. Suggested language based on
Safety Standards Act requirements in 29 CFR 5.5(b)
/ nghts to inventions made Funding agreements Yes — Suggested Language
under a contract or agreement ‘ '
8 Clean Air Act and Federal Water | >$150k Yes — Suggested Language
Pollution Control Act :
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Section K: Prior Written Approval 2 CFR 200.407;

While not a procurement policy, there are federal financial management regulations that require some
purchases to be pre-approved by SCN before the procurement process is conducted in order to be an
allowable cost to the non-profit foodservice account.

Equipment Purchases 2 CFR 200.439(b)(2):

Equipment purchases are allowable as a direct cost to the Child Nutrition Program, if items with a unit
cost of $5,000 or more (or less if the SFA has a lower capital threshold established) has the prior written
approval from the Division of School and Community Nutrition.

2 CFR 200.33 defines “equipment” as tangible personal property (including information technology
systems) having a useful life of one year or longer and a per-unit acquisition cost that equals or exceeds
the lesser of the capitalization threshold established by the SFA for financial statement purposes, or
$5,000. :

SFA Capitalization Threshold: [ 5

The USDA allows state agencies to establish a list of equipment that SFAs may purchase without .
submitting a request for prior approval (USDA memo SP 39-2016; SFSP 13-2016; CACFP 11-2016). If the
amount of purchase for equipment is greater than the applicable capitalization threshold, the following
procedure is used:

1. The SFA will identify if the desired equipment is identified on the SCN approved equipment list.
¢ Ifthe equipment is listed, the appropriate procurement method will be determined, and
the applicable procedures followed to procure the equipment,
2. If the equipment desired is not on the approved list, the SCN Prior Approval Equipment Request
form will be completed and submitted to SCN for approval.

Reconversion Costs 2 CFR 200.462:

Facility alteration costs incurred for the maintenance and/or updates to facilities that will be charged to
* the Child Nutrition Program are allowable as a direct cost when written prior approval has been obtained
from SCN. ' " ’
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Government or borrowed on the credit of the Federal Government pursuant to a grant, contract,
loan, insurance, or guarantee, or undertaken pursuant to any Federal program involving such grant,
contract, loan, insurance, or guarantee, the following equal opportunity clause:

During the performance of this contract, the contractor agrees as follows:
The contractor will not discriminate against any employee or applicant for employment because of

" race, color, religion, sex, sexual-orientation, gender identity, or national origin. The contractor will

take affirmative action to ensure that applicants are employed, and that employees are treated
during employment without regard to their race, color, religion, sex, sexual orientation, gender
identity, or national origin.

Such action shall include, but not be limited to the following:

Employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; Iayoff or
termination; rates of pay or other forms of compensation; and selection for training, including
apprenticeship. The contractor agrees to post in conspicuous places, available to employees and
applicants for employment, notices to be provided setting forth the provisions of this
nondiscrimination clause.

(2) The contractor will, in all solicitations or advertisements for employees placed by or on behalf of
the contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, sexual orientation, gender identity, or national origin.

(3) The contractor will not discharge or in any other manner discriminate against any employee or
applicant for employment because such employee or applicant has inquired about, discussed, or
disclosed the compensation of the employee or applicant or another employee or applicant. This
provision shall not apply to instances in which an employee who has access to the compensation
information of other employees or applicants as a part of such employee's essential job functions ‘
discloses the compensation of such other employees or applicants to individuals who do not
otherwise have access to such information, unless such disclosure is in response to a formal
complaint or charge, in furtherance of an investigation, proceeding, hearing, or action, including an
investigation conducted by the employer, or is consistent with the contractor's legal duty to furnish
information.

(4) The contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice td be provided advising
the said labor union or workers' representatives of the contractor's commitments under this section,
and shall post copies of the notice in conspicuous places available to employees and applicants for
employment.

(5) The contractor will comply with all provisions of Executive Order 11246 of September 24 1965,

‘and of the rules, regulations, and relevant orders of the Secretary of Labor.

' (6) The contractor will furnish all information and reports required by Executive Order 11246 of
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September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permiit access to their books, records, and accounts by the administering agency
and-the Secretary of Labor for purposes of mvestlgatlon to ascertain compliance with such rules,
regulations, and orders.

(7) In the event of the contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of the said rules, regulations, or orders, this contract may be canceled,
terminated, or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts or federally assisted construction contracts in accordance with
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Department of Labor in each solicitation. The decision to award a contract or subcontract must be
conditioned upon the acceptance of the wage determination. The SFA must report all suspected or
reported violations to the Federal awarding agency.

Suggested Language:

“The successful bidder will be required to conform to the wage requirements prescribed by the
federal Davis-Bacon and Related Acts which requires that all laborers and mechanics employed by
contractors and subcontractors performing on contracts funded in whole or in part with federal
funds in excess of $2,000 pay their laborers and mechanics not less than the prevailing wage rates
and fringe benefits, as determined by the Secretary of Labor, for corresponding classes of laborers
and mechanics employed on similar projects in the area.”

COPELAND ”ANTI KlCKBACK" ACT:

Description: In addition to the Davis-Bacon Act, the Copeland “Anti-Kickback” Act is appllcable to
contracts valued at $2,000 or more for construction, alteration, and/or repairs (including painting
and decorating, of a public building or public work). Compliance is required with the Copeland
"Anti-Kickback" Act (40 U.S.C. 3145), as supplemented by Department of Labor regulations (29 CFR
Part 3, "Contractors and Subcontractors on Public Building or Public Work Financed in Whole or in
Part by Loans or Grants from the United States"). The Act provides that each contractor or
subrecipient must be prohibited from inducing, by any means, any person employed in the
construction, completion, or repair of public work, to give up any part of the compensation to which
he or she is otherwise entitled. The SFA must report all suspected or reported violations to the

. Federal awarding agency.

Suggested Language:

“Contractor shall comply with 18 U.S.C. § 874, 40 U.S.C. § 3145, and the requirements of 29 C.F.R. pt.
3 as may be applicable, which are incorporated by reference into the contract. The contractor or
subcontractor shall insert in any subcontracts the clause above and such other clauses as
appropriate agency instructions require, and also a clause requiring the subcontractors to include

.these clauses in any lower tier subcontracts. The prime contractor shall be responsible for the

compliance by any subcontractor or lower tier subcontractor with all of these contract clauses. A
breach of the contract clauses above may be grounds for termination of the Contract, and for
debarment as a contractor and subcontractor as prowded in29 C.F.R. § 5.12"

CONTRACT WORK HOURS AND SAFETY STANDARDS ACT:

Description: This clause is required for contracts in excess of $100,000 that involve the employment
of mechanics or laborers. Contracts must be in compliance with 40 U.S.C. 3702 and 3704, as
supplemented by Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act,
each contractor must be required to compute the wages of every mechanic and laborer on the basis
of a standard work week of 40 hours. Work in excess of the standard work week is permissible
provided that the worker is compensated at a rate of not less than one and a half times the basic
rate of pay for all hours worked in excess of 40 hours in the work week. The requirements of 40
U.S.C. 3704 are applicable to construction work and provide that no laborer or mechanic must be
required to work in surroundings or under working conditions which are unsanitary, hazardous or
dangerous. These requirements do not apply to the purchases of supplies or materials or articles
ordinarily available on the open market, or contracts for transportation or transmission of
intelligence. »
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funded in whole or in part by the Federal government. This term also includes any assignment,
substitution of parties, or subcontract of any type entered into for the performance of experimental,
developmental, or research work under a funding agreement as defined in the first sentence of this
paragraph

No suggested or required language.

THE CLEAN AIR ACT AND THE FEDERAL WATER POLLUTION CONTROL ACT:

Description: Contracts and subgrants of amounts in excess of $150,000 must include a provision .
requiring the contractor to comply with-all applicable standards, orders or regulations issued
pursuant to the Clean Air Act (42 U.S.C. 7401~7671q) and the Federal Water Pollution Control Act as .
amended (33 U.S.C. 1251- 1387) and to report all violations to the Federal awarding agency and the
Regional Office of the Environmental Protection Agency (EPA).

Suggested Language:

Clean Air Act:

1. “The contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C. § 7401 et seq.

2. The'contractor agrees to report each violation to the (name of appli
gontract) and understands and agrees that the (,u ert r
( will, in turn, report each violation as requlred to assure notlﬁcahon to the approprlate :
Enwronmental Protection Agency Regional Office, and the Federal awarding agency, or USDA.

3. The contractor agrees to include these requirements in each subcontract exceeding $150,000
financed in whole or in part with Federal assistance provided by Federal funds.”

Federal Water Pollution Control Act: '

1. “The contractor agrees to comply with all applicable standards, orders, or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.

2. The contractor agrees to report each violation to the (n he appllcant entering into i the
contract) and understands and agrees that the (l ) = ]
%ﬁé‘jﬁ will, in turn, report each violation as requlred to assure notlﬁcatlon to the approprlate
Environmental Protection Agency Regional Office, and the Federal awarding agency, or USDA.

3. The contractor agrees to include these requirements in each subcontract exceeding $150,000
financed in whole or in part with Federal funds.” . : -

DEBARMENT AND SUSPENSION: . _ )

Description: Grantees, contractors, and subcontractors (at any level) that enter into covered
transactions are required to verify that the entity (as well as its principals and affiliates) they propose
to contract or subcbntract with is not excluded or disqualified. USDA/FNS follows the guidance in 2
CFR part 180, OMB Guidelines to Agencies on Governmentwide Nonprocurement Debarment and
Suspension, as well as related Executive Orders 12689 and 12549, which requires verification that the
person with whom they intend to do business has not been excluded or disqualified when entering
into a transaction covered by this section.

This verification may be done by using one of the following methods:

1. Checking the System for Award Management (SAM) or the Excluded Parties List System (EPLS);
or _ ,

2. Collecting a certification from that person; or

3. Adding a clause or condition to the covered transaction with that person.

Required Form when using method #2:




>

“Contractors that apply or bid for an award exceeding $100,000 must file the required anti-lobbying
certification. Each tier must certify to the tier above that it will not and has not used Federal
appropriated funds to pay any person or organization for influencing or attempting to influence an
officer or employee of any agency, a member of Congress, officer or employee of Congress, or an
employee of a member of Congress in connection with obtaining any Federal contract, grant or any
other award covered by 31 U.S.C. 1352, Each tier must also disclose any lobbying with non-Federal
funds that takes place in connection with obtaining any-Federal award. Such disclosures are
forwarded from tier to tier up to the Customer. As applicable, Contractor agrees to file all
certifications and disclosures required by, and otherwise comply with, the Byrd Anti-Lobbying
Amendment (31 USC 1352). Contractor certifies that it is currently.in compliance with all applicable

~ provisions of the Byrd Anti-Lobbying Amendment (31 U.S.C. 1352) and will continue to be in

11.
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compliance throughout the term of the Contract and further certifies that:

No Federal appropriated funds have been paid or will be paid by or on behalf of the Contractor, to
any person for influencing or attempting to influence an officer or employee of any agency, a
Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress
in connection with the awarding of a Federal contract, the making of a Federal Grant, the making of
a Federal Loan, the entering into a cooperative Master Agreement, and the extension, continuation,
renewal, amendment, or modification of a Federal contract, grant, loan, or cooperative Master-
Agreement. .

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing, or attempting to influence, an officer or employee of a Member of Congress in
connection with a Federal contract, grant, loan, or cooperative Master Agreement, Contractor shall

complete and submit Standard Form — LLL, “Disclosure Form to Report Lobbving” in accordance with

its instructions.

Contractor shall require that the language of this certification be included in the award doctiments -
for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans,
and cooperative Master Agreements) and that all subcontractors shall certify and dnsclose
accordmgly

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certificate is a prerequisite for making or
entering into this transaction imposed by Section 1352, title 31, U.S. Code. Any person who fails to
file the required certification shall be subject to a civil penalty of not less than $10,000 and not more
than $100,000 for each such failure.”

PROCUREMENT OF RECOVERED MATERIALS PURSUANT TO 2 C.ER. § 200.323:
Description: A Non-Federal entity that is a state agency or agency of a political subdivision of

“a state and its contractors must comply with section 6002 of the Solid Waste Disposal Act, as

amended by the Resource Conservation and Recovery Act. The requirements of Section 6002 include
procuring only items designated in guidelines of the Environmental Protection Agency (EPA) at 40
CFR part 247 that contain the highest percentage of recovered materials practicable, consistent with
maintaining a satisfactory level of competition, where the purchase price of the item exceeds
$10,000 or the value of the quantity acquired during the preceding fiscal year exceeded $10,000;
procuring solid waste management services in a manner that maximizes energy and resource
recovery; and establishing an affirmative procurement program for procurement of recovered
materials identified in the EPA guidelines.

Suggested Language:
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Description: As appropriate and to the extent consistent with law, the non-Federal entity should, to
the greatest extent practicable under a Federal award, provide a preference for the purchase,
acquisition, or use of goods, products, or materials produced in the United States. This is
implemented through the program regulations. See “BUY AMERICAN”.

Buy American:

Description: 7 CFR 210.21(d) requires that SFAs purchase, to the maximum extent practicable,
domestic commodities or products. A domestic commodlty or product is an agricultural commodity
that is processed in the United States (including U.S. Territories) and/or a food product that is
processed in the United States (including U.S. Territories) substantially using agricultural
commodities that are produced in the United States (including U.S. Territories). A Buy American
Provision is required to be included in solicitations and agreement or contracts when procuring food
that are considered “food components.” FNS defines a food component as one of the food groups
that comprises reimbursable meals: meats/meat alternates, grains, vegetables, fruits, and fluid milk.
Foods that are unprocessed, agricultural commodities must be domestic. Al processed food
products must contain over 51% of the product’s food component, by weight or volume, from U.S.
origin (including U.S. Territories) and be processed in the United States (including U.S. Territories).

There are two (2) limited exceptions to Buy American requirements:

1. The productis not processed or manufactured in the U.S. in sufficient and reasonably available
quantities of a satisfactory quality; or

2. Competitive bids reveal the costs of a U.S. product are significantly higher than the non-domestic
product. . .

Exceptions must be requested by vendors and approved by SFAs prior to accepting or receiving

non-domestic foods.

Suggested Language: '
When asking suppliers to provide information about the percentage of U.S. content for individual
processed end products: _7 '
to certify that ({iges ict AdME) was processed in the U.S. and contains
luhe) of its agrlcultural food component from the U.S.," with space for

. the suppller to ﬁllm the name of the product and its percentage of the domestlc agricultural food
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companent (by weight or volume) contained therein.”

Suggested Language:

“The District/State agency/Territory participates in the National School Lunch Program and School
Breakfast Program and is required to use the nonprofit food service funds, to the maximum extent
practicable, to buy domestic commodities or products for Program meals. A ‘domestic commodity or
product’ is defined as one that is either produced in the U.S. or is processed in the U.S. substantially
using agricultural commodities that are produced in the U.S. as provided in 7 CFR 210.21(d).”

Exceptions to the Buy American provision are very limited; however, an alternative or exception may
be approved upon request. To be considered for an alternati e or exception, the request must be
submitted in writing to a designated ofﬁaal a mmlmum of ay {s) in advance of delivery. The
request must include the following:

1. Alternative substitute(s) that are domestic and meet the required specifications:
a) Price of the domestic food alternative substitute(s); and _ :
b) Availability of the domestic alternative substitute(s) in relation to the quantity ordered.

2. Reason for exception: Identify if for limited/lack of availability or price (include price):
a) Price of the domestic food product and
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ensure that solicitation and contract documents clearly define and describe how this will be
evaluated for contract award and in contract monitoring procedures as applicable.

No Suggesied or Required Language. Language used must clearly define what the SFA considers
“local”.

PROCESSING USDA FOOD CONTRACTS:

Description: 2 CFR 250.31(b) identifies the minimum information that must be included in ‘
procurement contracts and solicitations for processed end products containing USDA foods in
addition to requirements related to the procurement method used. The goal is to ensure that federal
rules requiring full and open competition are followed and to assist SFAs in ensuring that they
receive credit for the value of USDA foods in finished end products.

" Required information that must be addressed in solicitations and contracts when procuring

processed end products containing USDA donated foods:

1) The price to be charged for the end product or other processing service;

2) The method of end product sales that will be utilized and assurance that crediting for donated
foods will be performed in accordance with the applicable requirements for such method of
sales in §250.36;

3) The value of the donated food in the end products; and

4) The location for the delivery of the end products.

18) PROCUREMENT AGENTS:
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Description: USDA Policy Memo SP 05- 2017 establishes the guidance that must be followed when
procuring a procurement agent who will procure goods and services on behalf of the SFA. The
procurement agent must confirm in its response to the solicitation that it will represent the client
and will have the client’s best interests exclusively in mind when preparing solicitations for
publication on the client’s behalf. The agent may not have any conflict of interest, real or apparent.
For example, the agent may not use pre-existing contractual relationiships in lieu of conducting a
competitive procurement on behalf of the Program operator.

Required Solicitation Language: .
“When procuring goods or services for their client, agents must follow procedures consistent with 2
CFR 200.317-.327 and applicable program regulations.”




