issue Paper

| 12’5 about ALL Fids.

DATE:
July 27, 2022

AGENDA ITEM (ACTION ITEM):

Consider/Approve the continued software license agreement between Progress Learning
(Education Galaxy/Liftoff) and Beechgrove to purchase a supplemental, standards-aligned
reading and math resource.

APPLICABILE BOARD POLICY:
01.11 General Powers and Duties of the Board

HISTORY/BACKGROUND:

Education Galaxy provides online assessment and practice for students in Grades K-8 to help
build mastery towards the Kentucky Core Academic Standards. Our unique online program is
easy to use and enjoyable for both teachers and students. Students work on their Study Plans
practicing important concepts while teachers pull formative assessment reports to identify the
strengths and weaknesses of their classroom and individual students. Liftoff is designed for
struggling learners and at-risk students. Liftoff will build confidence for your students and
provide the support and instruction they need to improve. First, students take an adaptive
diagnostic to determine their level on a variety of skills. Once their level is determined, students
work at that level and quickly elevate to more difficult concepts.

FISCAL/BUDGETARY IMPACT:
$4,810.15 (Beechgrove Title I Budget)

RECOMMENDATION:
Approve the software license agreement between Progress Learning (Education Galaxy/Liftoff)

and Beechgrove to purchase a supplemental, standards-aligned reading and math resource for
grades K-5.

CONTACT PERSON:
Andrea Krumpelman

Principal/Administrator M Supe'(r%'

Use this form to submit your request to the Superintendent for items to be added to the Board Meefting .;igenda.
Principal —complete, print, sign and send to your Director. Director —if approved, sign and put in the Superintendent’s mailbox.




o 400 Galleria Parkway, Suite 1000 Quote
A Adlanta, GA 30339
us Quote #: Q-14499-3
Pro g re ss Date:  7/12/2022 12:29 AM
= Phone: 1-877-377-9537 Expires On: 9/22/2022
L rn I n Fax: 877-816-0808 Quote Total: $4,810.15
Email:
orders@progresslearning.com
USATestprep and Education Galaxy are now Progress Learning
Ship To Bill To
Jeremy Dodd Kenton County 1055 Eaton Dr
Beechgrove Elementary School , KY 41017
1029 Bristow Rd
Independence, KY 41051
United States
jeremy.dodd@kenton.kyschools.us
SALESPERSON EMAIL PAYMENT METHOD
Spring Renz spring.renz@progresslearning.com Net 30
For credit card payments, a 3% processing fee will be applied at time of payment.
The credit card total after fees will be $4,954.45.
Subscription Information
Beechgrove Elementary School
License Start Date | End Date List Discount Total
Elementary School Progress Learning 9/23/2022 | 9/22/2023 | $8,500.00 | $3,689.85 | $4,810.15
Liftoff (Common Core) - Elementary 9/23/2022 | 9/22/2023 Included $0.00 $0.00

Beechgrove Elementary School Subtotal: | $8,500.00
Beechgrove Elementary School Discount: | $3,689.85
Beechgrove Elementary School Total: | $4,810.15

Subtotal: $8,500.00

Discount $3,689.85

Total: $4,810.15

A 43% one-time discount has been applied.
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THE KENTON COUNTY BOARD OF EDUCATION
1055 EATON DRIVE, FORT WRIGHT, KENTUCKY 41017
TELEPHONE: (859) 344-8888 / FAX: (859) 344-1511
WEBSITE: www.kentonkyschools us

Dr. Henry Webb, Superiniendent of Schools

| fe' .bou '-
VENDOR ASSURANCES REGARDING PROTECTION OF
PERSONAL AND CONFIDENTIAL INFORMATION

[Pata Security and Breach Protogols
Vendors that reeeive Personal Information from Kenton County Board of Fducation therein relerred o us
“KOBOE™Y as defined by amd in aecordance with Kentueky's Personual Information Sceurity and Breach
Investigation Provedares and Practices Act. KRS 61,931, et seg.. tihe “Act™, shall secure and protect the Personal
lnformation by, without limitation. comphang with aff requirements applicable w non-affiliated third partics set
forth in the Act.

“Personal Infomition™ is detined in accordance with KRS 61.931(6) as “an individual™s 1irst name or firse initial
and Tast name: personal mark: or unique biometric or penetic print or image, in combinion with ope (1§ or more
at the (ollowing data clements:

i) An account namber, eredit card number, or dehit card number that, in cambination sith any required
security code, access eade or password. would permit aceess 1o an account;

b A Sogiud Security number:

¢} Adtanpayer identiffetdion number that incorporates a Social Sccurity number:

dy A driver’s Heense nuwmber, stote identification card number or other individual identification number
issued by any agency as delined under the Act;

(i3] A passport number or other identification number issued by the United States government; or

£} Individuslly Identifiable information as delined in 45 C.F.R. sec. 160.013 (ol the Health Insursnce

Porwbility and Accountability Act), except fur edueation records covered by the Family Education Rights and
Privacy Act. as amended 20 U.S.C.osee 12327

As provided in KRS 61.931(5). a “non-affiliated third party” includes any person or entity that has o contract or
agreement with the KCBOE and receives (aceesses, collects or nmintains) personal information from the KCBOE
pursuant 1o the contract or agreement. )

The vendor hereby agrees to cooperate with the KCBOE in complying with the response, mitigation, correction,
investigation. and notification requirements of the Act,

The vendor shall notify as soonas possible. but not to exceed seventy-two (72) hours. KCBOE the Commissioner
of the Kentucky State Police. the Kenwcky Auditor of Public Accounts. the Commonweulth (Kentucky y Oftice
uf Technology., and the Commissioner of the Kentucky Department of Education of a4 determination of or
knowledge of a breach. unless the exeeption set torth in KRS 61.932¢2)(b)(2) applics and the vendor sbides by
the reguirements set forth in that exeeption. Notfieation shatl be fn writing on a form developed by the
Commonwealth (Keatucky) Office of Technology,

The vendor hereby agrees o report (o the KOBOE, fomediately and within twenty-tour (24) hours, any known
reasonably believed instances of missing data, duta that has been inappropriately shared, or duta twken olf site.

‘the vendor hereby agrees that the KCBOE may withhold payment(s) owed (o the vendor for any vialation of the
Act's notilication requirements.
‘

The vendor hereby agrees e undertake a prompl and reasonable tovestipation ol any security breach as defined
under the Act jp aceordance with KRS 61933,
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Upon conclusion of an fmestigation of 4 secunity breach as defined under the Act as reguired hy KRS 61 933, the
vendor hereby agrees 1o an apporionment of the casts of the notification. investigation, and mitigation uf the

seeurity breach,

b uceordanee with KRS 0093202100, the vendor hall implement, maimiain, and update seeunty aml breach
investigation procedures that are appropriste o the nature of the information disclosed, that are at least as stringent
as the security and breach investigation procedures and practices established by the Commonwealth (Kentuchy)
ONice ol Technology and that are reasonably desipned to proteet the Persoval Infonmation irom unautha ol

geeess, use. modification., disclosure, manipulation, or destroction.

Student Data Securiby

36573401 )by as any person or enlity other than an educational institution that operates cloud compulting services)
or, through service to the KCBOE, becomes the equivalent of a ¢loud computing service provider, the vendor
turther hereby agrees that:

i

1

Pursuant to KRS 365.734, if the vendor is a cloud computing service provider (which is defined pursuant 1o KRS l
|

|

providing, improviag. developing. or maintaining the infegrity of its cloud computing services, unless the vendor
1 regeives express permission from the student’s parent. “The vendor shall work with the KCBOE (o determine the

best method of collecting parental permission,

h With a writien agreement for educational research, the vendor may assist the KCBOB to conduct

educational rescarch as permitied by the Family Edueation Rights and Privacy Act of 1974, as anmended, 28

ULS.Cosee. 12320,

. Pursuant 1o KRS 365.734. the vendor shall not in any case process student data to advertise or facilitate

advertising or W create or correet an individual or household profile for any advertisement purposes.

. Pursuant to KRS 365.734. the vendor shall not sell. disclose, or atherwise process student data for any

commereial purpose.

. Pursuant to KRS 365.734. the vendor shall certify in writing to the agency that it will comply with KRS

365.734¢2).

. Ihe vendor shall not process student data as defined pursuant to KRS 365,734 for uny purpose other than |
|
|
|

1

Family Educational Rights and Privaey Act, National Schos! Lunch Act
and Child Nutrition Aet

if during the course of this agreement, the KCBOE discloses to the vendor any data protected by the Family Educational
Rights and Privacy Act of 1974 {FERPA), as amended (20 U S.C. sec. 1232, et seq.), and its regulations, and data protected
by the Richard B. Russell National School Lunch Act [NSLA) (42 U.S.C. sec. 1751 et seq., and the Child Nutrition Act of 1966
{CNA) (42 U.5.C. sec. 1771 et seq.), the vendor agrees that it is bound by and will comply with the confidentiality, 5eCUrity
and redisclosure reguirements and restrictions stated in FERPA, NSLA and CNA.

Ihe vendor hereby agrees o report to the KCBOE, immediotely and within twenty - four (24 hours, any hisown
reasonably helieved stanees of missing dala, dab that Tas heen inappropriatels shared. or data taben ofl siie,

The vendor agrees thal FERPA-protecied information is conlidential information. FERPA-protected intormation
includes, but is not limited (o the student's name. the nime of the student's parent or other family members, the
address of the studemi or student's tamily, 4 porsonal identilier, such as ke sindent's socia security auraber,
student number, or biometric record, ather indireet identifiers, such as the student’s Jdate of bisth, phitce of birth,
and mother's maiden name, and other infonmation that, ulone or in combination, is finhed or linkable (6 a specitic
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l OVERYIEW. Progress | eaming operales an online
resuurge (o help teachers prepare students for certaln produation
and assessment tests and esams. The following terms and
vondions (*fenns and Conditions™) provide for fems that are
Lommaon to this Agreement. including all Schedules. In the event
ot a conflict hetween these Terms and Conditions and any
Schedule, these Terms and Condifions will control. unless
expressly stated to the contrary in the Schedule.

2. SERVICES.

2.1 General Al services provided by Progress Leaming
ander this Agreement (“Services™), nchiding the Sofiware
Services. will be provided to Customer according to thess Terrs
and Conditions, the Signature Page, and all schedules, exhibits, or
other attachments made a pan of this Agreement. During the Term,
Pragress Learning shall pravide Customer a user name, a leacher
pasaword and a student password 1o enable feachers employed by
Customer (* Teachers™) and studenis enrolted in Customer’s elasses
("Students™) to aceess the Software Services.

2.7 Software Services. Progress Learning will provide
Customer and 1ts authorized Teachers and Studenis (" Awtharized
Users™). with access to the sofiwars products and relaied services
and content provided by Progress §eaming viz a web browser and
idennfied on the Signature Page (*Sofiware Services™). During the
Term and subject to Customer's compliance with this Agreement,
Progress  Leaning  prants  Coustomer  the  nonsexclusive,
nontransferable, non-assignable, and limited right to allow
Authonzed Users to remotely acogss the Soliware Seevices in
accardance with the terms of this Agreement selely for the benefit

of Customer and the Authorized Users i the ordinary cowrse of

(ustomer's operations.

2.5 Seovice Delivery. Progress Learning may provida tes
Services from any fcility and may {rom time to time transfer any
or alf of the Serviess being provided hereander to any new
facility(ies) or refocate the personnsl, equipment and other
resources used in providing those Services,

24 Restmetions  Customer shati not lease, license, sell,
sublicense or otherw ise transfer ils access to or use af the Soflware
Serviees. The Softsare Services may only be accessed or used by
Customer and Authorized Ussrs fortheir own berelT. fnaddition,
Customer shall not modify, create derivative works aof], or attempt
o decipher, decompile, disussemble or severse engineer the
Sofiware Services. Nothing in this Agreement confers upon cither
party any right to use the other party’s Marks (defined beliy),
except 10 Progress Learaing's performance of the Services, All use
uf such Marks by either pady will inure te the beoefit of the owner
of such Marks, use of which will be subject to speeifications
controlled by the owner.

3. RAIGHTS RESERYED. Al nghy, title, and inwerest i
and to the Services (including all content comtained therein) and all
service marks,  trademarks, frade nunes, logos, and  any

modifications o the forcpoing (“Marks”) of Progress | eaming,
sopether with all suggestions, eoniributions, enhancement,
improvements, additions, modifications, or denvative works
thereto and cupics thereol will remain in pussession pl Progress
Learming. Customer sckiion ledges that the Sofware Services in
source code, ubject vode and any other form reptains Confidential
Informaiion of Progress Learning and that the Soflware Serviees in
any form is not licensed to Customer by this Agreement or ainy
Schedule and will not be provided by Progress Learning. N right
or implied license or right of any kind is granted (o Customer
regarding the Services, including any right 1o wse. reproducc,
market, scfl transhate, disinbute, transfer, adopi. disassemble,
decompile, reverse engineer, oF possess the Soltware Services, the
documentation thereof, the cuntent coplained therein, or other
technical material, ot any pertions thereof,

4 FEES AND PAYMENT TERMS.

Fees, For the Sepvices provided under this
Agreement, Cuslomer will pay Progress Learning the fees in the
ameunis set forth on the Signature Page.  Unless otherwise set
forth on the Sigratare Page, applicable fees will be mnvoiced to
Customer aonually in advance. Fees are non-cancelable and non-
refndable, Hxeeptas otharwies muy be 5ot ferth on the Signature
Pape, =il amounts owed shall be due 30 days from recgipr by
Customer of'an invoice for same, Afler the Inifial Term. and at the
beginaing of cach Kenowa! Term Gherealier, Progress Léaming
may adjust the feps applicabla durfng the upeoming Reneveal Tenu
pon weilten notice provided at least &8 doys prior w the end of the
Initiat Teom or applicable Benewal Term, a8 the cage may be. Al
fews paid and expenses veimbuised under this Agresment will he in
United States currency.

4.2 Lale Peos.  Progress Leaming will not charge
Custemer Late Fees. Progress Learning, a its aption, may suspend
the Services, in whole or in part, I Propress Learning does not
receive all undisputed amounts duc and owing under this
Agreement within 30 days after delivery of notice to Customer of
the izilure ko pay such averdus bafanzes,

Taxes  The fees ond experses dug to Progress
Learning as set forth in this Agreement are net amounts to bie
received by Progress Leaming, exclusive of all sales, we,
withholding, excise, value added, ad valorem taxes, or dulics
fncurred by Customer or imposed on Progress Learming in the
performance of this Agreement or othenwise due as a result of this
Agreement. This section will not apply to taxes based solely on
Progress Learning’s income,

4.3 Taxes.

44 Offsot. Fees and expenses due frons Customer uider
this Agreement may noi be withheld or offset by Costomer auainst
other amounts for any reason.

LS TUSTOMER OBLIGATIONS.

S Technical Requirements.  Customer must hase

required equipiient, selwore, and inboet oovess 1o be aisle 1o use
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the Soltwany Services.  Acquiring, installing, maintaining and
opuriing equipment and Intermet aveess is sofely Customer's
responsibility. Progress Leaming neither represents ner warranis
that the Software Services will be accesuble through all web
browser releases,

5.2 Use of Software Services, Cuostomer shall not, and
shall nol permit others, in vsing the Salivare Services e ()
publish. ship, distribute or disseminate material or information that
encourages conduet that could constitute a criminal offense or give
rise to civil liakility: (i) enpage in any conduct that could constitute
2 criminal oflense or give vise 1o civil fabiliy for Progress
Fearning: (i) wisrepresent or i any other way falsely identify
Customer’s identity or afliliation, including through impersonation
or alwring any technical information in communications using the
Software Services: (iv) transmit or upload any material through the
Soflware Services containing viruses, trojan horses, worms, time
bombs, cancetbots, or any other programs with the intent or effeat
of damaging. destroying, disrupting or otherwisc impairing
Progress Learning’s, or any other person’s or entity's. network,
computer system, or other equipment; (v) interfere with or disrupt
the Software Services, networks, or servers connected to the
Progress Learning systems or violate the regulations. pelicies or
procedures of such networks or servers, including untawful or
unauthorized altering of any of the information submitied through
the Spfiware Services; {vi) attempt o gaip vnauthorized access lo
the Soflware Services. other Progress Learning cuslomers’
compujer systems, or networks using the Software Senvices
through any micans; or {vii) interfere with another pary s vse of the
Software Services. Progress Learning has no obligation to monitor
Customer's use of the Software Services. However, Progress
Learning reserves the right (but has no obligation) af all times to
maniton. review, retuin aed disclose day infonuation o necessary
10 satisfy or cooperaic with any applicable iaw, regulation, feaxl
process or govemmental request. Customer shall be responsible for
all acts and omissions of its Authorized Users as if such acts or
omissions seere ils own,

5.3 Compliance with {.aw. Cusiomer agrees noi (o use
or allow the use of the Sollware Services for illegal purposes or for
the transmission of material that is unlawful, harassing, defamatory
funteue and damaging to others), Mvastve of snother's privacy,
abusive. threatening. or obscene, or that inflringes the rights of
others, Customer is solely responsible for any and all improper use
of the Software Services that oveurs as a dircet or indirect result of
any act or omission of Customer and any Auvthorized User,
Customer will noiify Progress Leaming immediately of any
unauthorized use ol the Software Services or any other breach of
security that is known or suspected by Cuslomer. .

G. NON-DISCLOSURE AND CONFIDENTIALITY.

A1 Lisclosure, Buach pardy may diclose o he other
party certain Confidential Information of such purty or of such
party's associated companies. distributors, licensors, suppliers, or

custemers. “Confidential Information™ means any information that
is of value to its owner and is treated g5 confidentinl, inclodg
trade secrets, fechnology, information penaimng o business
operations and strategics, and information perfaining 10 customers,
pricing, and marketing; “Disclosing Party™ refers 1o the party
disclosing Confidential Infarmation hereunder, whether such
disclosure is direetly from Disclosing Party or through Disclosing
Party's employees or agentss and “Reeeiving Party™ refers (o the
party receiving any Confidentisl Information hercunder, wheiher
such disclosure is received direetly or through Receiving Barty™s
empluyees or agents.

6.2 Reguirement of Confidentiality. The Recerving Party
agrees: {8) not 1o disclosc or otherwise make available Confidential
Information of the Disclosing Party to any third party without the
prior writlen consent of the Disclosing Party, provided that the
Receiving Party may disclose the Confidential Infarmation of the
Disclosing Parly to its, and its affifiates”, oflfcors, employces.
consultanis and legal advisors who have a “need to know™, wha
have been apprised of this restriction and who are themselves
bound by nondisclosure obligations at least as restrictive as those
set forth in thiz Section 6: (b) to use the Conlidential Information
of the Disclosing Party only lor the purposes of performing its
abligations or as atherwise suthorized under the Agrecinent: and
fe Lo promptly notify the Dis¢losing Party m the event it becomes
aware of any loss or diselosure of any of the Conflidential
information of Disclosing Party. Customer acknow ledges that the
Software Services and  documentation are the  Confidential
Inforwation of Progress Learming. The obligations in this Section
& shall survive fermination and continue for so long as the
applicable information constitutes  Confidential Jnformation.
Confidential Information shall not include information that; (ay is
alfrcady known to the Recelving, Pasty without resiriction on use or
disclosure prior to zeceipt of such inforrnation from the Diselesing
Party; (b} is or becontizs geneally known by the pubtic other thar
by breach of this Agreement by, or other wrongiul act of, the
Receiving Party; (€) is developed by the Receivinp Pamy
ndependently of, and withow reference to, any  Confidential
fofornmation of the Disclosing Party: or (d) is received by the
Receiving Pardy from a third party who is not under any obligation
to the Disclosing Party to maintain the conlidentiality of such
infemation. ‘

6.5 Compelled  Disclosure. i the Receiving  Pary
becomes  lepally  compelled  to disclose  any Contidential
farmation, the Reeeiving Party shall provide: (a) prompt wrinen
notice of such requirement so that the Disclosing Purty may sech,
il its wole cost and expense, a protective erder or other remedy ; and
(b) reasonible assistance, ot the Disclosing Party 's sole cost and
expense, in oppesing such disclosure or seeking a protective order
or other limitations on disclosure. 11 after providing such notice
and pssistance &8 required hercin, the Receiving Vary remains
required by Law to diselose any Conlidential Infomuation, the
Receiving Party shall disclose no more (i thar portion of the
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Confidential Information which, on the advice of the Receiving
Pariy’s legal counsel, the Receiving Poity is legally required to
disclose and, upon the Disclosing Party’s request, shall ose
comnrersially reasonable efforis o obtain assuranees fram the
applicable court or agency that such Confidential Information wiil
by ulforded conlidential treatment.

6.4 Data Use. Customer agreey that dala derived by
Progress Learning fram Progress [Leaming’s performance of the
Services or inpur by Customer may be used for the purposes of
anulysis, including statistical analysis, trend analysis, creation of
dats models. and creation of stanstigal rules. The results of such
anidysiy (De-identified Praa™) muy be used by Veagress Learaing,
for any lawful purpose.  Notwithstanding anything contained i
this Agreement, De-identificd Data shall not contain (i) any
Confidential Information of Customer,. (i) any information that
identifies or can be reasonably used (o identify an individual
person, (i) any information that identifies or can be reasonably
used (o dentih Customer or it afiiliates and their supplicrs, or (iv)
any information that identifies ar can be reasunably used to identify
any activities or behaviors of Customer,

6.5 Personal Information. This Section 6.5 applics only
1o personal information collecied by Progress Learning through the
Services. Personal information is retained only for educational
purposes. Pragress Learning will enly use the personal informatior
pravided for the purpose for which such informalion was provided,
including for the recording and tracking of student resnits oiy
assessment items within the Software Serviees and can be accessed
only by the individual student and their teachers or adminisirators,
at their school or district. Custamer information may also be used
1o contact Customer when necessary or appropriate. Demographic
and profile duta is also used to tailor the Customer and Authorized
i3ser experience, including by showing vontent Progress Leaming
determines may interust e Customer or Attherfeed Usies, fa
accordance with the Family Education Rights and Privacy Act
(FERPA). the Children’s Online Privacy Protection Act (COPPA)
and other applicable law, none of the collected personal
[nfarmation i sald to o Shared with any third pariy,

ps LIMITED WARRANTY; DISCLAIMER.

7.1 Limited Warranty. Progress Leaming represents and
warrants that 11 will provide the Services in a manner consistent
with general industry standards reasonably applicable to the
provision thereof and that the Sofiware Services will perform
ubstantiatly in accordunce with the documentation under wormal
use and circumstances, In the event of Progress Leaming’s hreach
ot the Torepoing warranty, Progress Learning’s sole and exclusive
obligation und liability, and Customer’s sole und exclusive remedy,
Shall be for Progress Learing o use commereially reasonable
eitorts 1o cure such bredeh |1 Progress Leaming eann cui suah
breach within 30 days afier Customer's writien notice af such
breach, Customer may, at its option, ferminate the Agreement uporn
30 days advance writien oties W 10gress feaning.

7.2 Disclaimer. OTHER THAN AS EXPRESSLY SE)
FORTITIN SECTHION 7.1, EACH PARTY IISCLARMS ALL
WARRANTIES, CONDITIONS, AND REPRESENFATIONS
TO THE OTHER PARTY REGARIING THIS AGRITMENT,
WHETHER ORAL QR WRIFTEN. EXPRESS, IMPLILD, OR
STATUTORY. WITHOUT LIMITING THE FORLGOING, ANY
IMPLIED WARRANTY OR CONDITION or
MERCHANTARBILITY,  THE  IDMPEILD  WARRANTY
AGAINST INFRINGEMENT. THE IMPLIED WARRANTY OR
CONDITION OF FIINESS FOR A PARTICULAR PURPOSI,
AND THOSE ARISING FROM A COURSE OF DEALING OR
USAGE OF TRADE ARE EXPRESSLY EXCLUDED ARND
DISCLAIMED BY PROGRESS LEARNING, NO WARRANTY
1S MADE THAT USE OF THE SERVICES WILL BE ERROR
FREE OR UNINTERRUPTED, THAT ANY ERRORS OR
DEFECTS IN THE SERVICES WILL BE CORRECTED. OR
THAT THE SERVICES FUNCTIONALITY WILL MIE]
CUSTORMITCS REQUHREMUIES.

8. LIMITATION OF LIABILITY.

1.1 Exclusion of Dawages. LXCLEPT AS OTHERWISE
PROVIDED IN SECTION 8.3, IN NO EVENT WILL EITHER
PARTY BE LIABLE TO THE OTHER OR TO ANY THIRD
PARTY FOR ANY CONSEQUENTIAL. INCIDENTAL,
INDIRECT, EXEMPLARY. SPECIAL  OR  PUNITIVE
DAMAGES, INCLUDNNG LOSS OF USE, REVENDE, PROFI1,
OR DATA, WUHETHER ARISING OUT OQF BREACH OF
CONTRACT, TORT (INCLUDING NEGLIGENCE) OR
OTHERWISE, REGARDLESS OF WHETHER  SUCH
DAMAGE WAS FORESEEABLE AND WHETHER OR NOT
SUCH PARTY HAS BEEN ADVISED OF THE PQSSIBILITY

O3 SUCH DAMAGES.

82 Liowlie Cap EXCEPT A3 OTHERWISE
PROVIDEDR IN SECTION &3, IN NO FVENT WILL FITHER
PARTY'S LIABILITY ARISING OUT QF OR RELATTD TO
TINS AGREEMENT, WHETHER ARISING OUL OF OR
RELATED TOBREACH OF CONTRACT, TORT (INCLUDING
NEGLIGENCE) QR OTHERWISE.  LXCLED it
AGGREGATE AMOUNTS  PAID  OR PAYABLI 10
PROGRESS LEARNING PURSUANT TO THIS AGREFEMEN]
DURING THE TWELYE {12 MONTEH PERIOD PRECEDING
THE EVENT GIVING RISE 1O THE CLAIM.

8.3 Exceptians. he exclusions and imitations in Seetion
8.1 and Section 82 shall not apply o (@) damuges or other
Jiabilities arising out of or relaling to o party's Rilure to comply
with its obligations under Suetivn & (Noa-Uisclosure and
Confidentiality); or (b} a party’s obligations under Seetinn 9

{Indemmnilication).
’

2. INDEMNIFICATION.

9.1 Progress Learning ldemnification. Propress

Learning shall defund Costonmwey and ils sflicers,  directors,
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employees., agents, successors and permitted assigns against any
third party chim, suit. actisn o proceading {ach, an “Action”}
hased on a claim that Customer’s reeeipt or use of the Services in
aecardance with this Agreement infringes any intelleetial properiv
sight or misappropriates any trade secret of a third party, and shalf
pay all seulements entered into and damages awarded against
Customer (o the estent based on such an Action; provided,
however, thal Progress Learning shall have no obligations under
this Section 9,1 with respect to claims 1o the extent arising out of:
{a) any instruction, information, designs, specifications or other
materials provided by Customer to Progress Learning: (b) use of
the Seryices m combination with any malerizls, software, or
equipment not supplied to Customer or speeified by Progress
Learning in writing: or (¢) any modifications or changes made (o
the Services by or on behalf of any person or entity other than
Progress Learning, I the Services, or any part thercel, become. or
tn ihe opirion of Progress Learning may become, the subject of @
clanm of infringement or misappropriation, Progress Learning may,
al its option: (i) procure for Customer the right to use such Seyviees
free of any Hability: (ii) replace or modify the Services to make
them non-infringing: or (iii) terminate this Agreement and refund
o Customer any portion of the fees prepaid by Customer foy the
indringing Services,

9.2 Customer Indemnification. Customer shall defwnd
Progress Leaming and its officers, directors, employees, agents,
afiifiates, suceessors and permitted assigns against alt Aclions
hased on a claim the: any information ac waienals peovided by
Custemer, or Progress Leaming's receipt or use thereoll infringes
any intellectual property right or misappropriates any irade secret
of a third party, and shall pay all setllements entered into and
dumapes awarded against Progress Leamning to the extent based on
such an Action,

9.3 Indempification Procedures. The indemaifying parly

shall solely conral the defionse and settfement of the applicabic
Action, ‘The party seeking indemnification hercunder shall
prompily notify the indemnifying parly in writing of any Action
and cooperate with the indomnilying parly 2t Ui indemnilimg
party’s sole cost and expense. The indemnilying party sholl
immediately take control of the defense and investigation of such
Action and shall emplay eounsel of its cheice lo handbe and dedtnd
the same, at the indemnifying party’s sole cost and expense. The
indemnifying party shall not scitle any Action in a manner that
requires the indemnified party to pay wonies or admif liability
without the indemmified party’s prier writien consent, which shall
not he unreasonably withheld or delayed. The indemnified party's
failure 10 perform any obligations wader this Section 9.1 shall not
relieve the indemnifying party of ity obligations under this Section
9.3 excepl to the extent that the indemnifying purly can
demonstrate that it has been materially prejudiced as a resulf of
such failure. The indemaified perty may participaie fn and abserve
the proceedings at its own cosl and expense.

. TERM AND TERMINATION,

i12.1 lnitin} Term. ‘Thix Agreement shall commence on the
Eftective Date and shall continue in full force and effect for the
initial term set forth on the Signature Page (Cloitial Ferm ™), unless
carlier terminated as provided for below. Thereafler, the Tmitial
ern shali automatically renew for successive periads of one year
cach (each 3 *Renewal Term™ and logether with the Initind Term,
the *1erm’™), unless either party provides weaten notice o the other
pasty at least 30 days prior to the end of the then-current Initiad
Ferm or Renewal Term of ity intent te not renew the Agreemuent.

102 ermination.  Without prejudice tu any  other
remedies and in mddition to any other termination nights heremn, the
parties shall have the right to terminate this Agreement as provided
bejow:

a. By cither party if the other party commils a
mplerial breach of this Apreument and such breash remains
uncured 30 days afier written notice of such breach is delivered to
such other parly including the failure to pay any fees due to
Progress Learning; or

b. By either party if the ather party makes an
assigament for the benefit of ereditors, or commences or has
commenged against it any proeceding fn bankruptey, isalvency .
or reorganization pursuant (o bankruptey laws, laws of debtor's
moratoriug o similar faws.

H.AEMeet. Upon termination of this Agreement for any
reason, aft rights and figenses granted by Progress Leaming
hereunder to Customer will immediately cease, Within 30 days
afler lgrmination or expiration of this Agreement, each party shall
return or destroy the Confidential Infermation of the other party,

1043urvivil, Vhe rights and onlipatiens of e pantics sol
Torth in this Sectioa 10.4 and Seetiens 2., 3,4, 8, 7.2, 8, 9, 0.3,
104, and i, sad any tight or obligation of the parties in this
Agreement which, by its nature, should survive tenmination or
expiration of this Agreement, will survive any such tesmination or
CRpiEaiun o this Agrsswent,
L4 0 GENERAL.

VL 1Goveming Law. This Agreement shall be poverned
by and construed in secordance with Ihe nternal laws of [ enton
County, State of Kentueky without giving effeet to any choige or
conflict of law provision or rule. The United Nations Convention
on Conteets for the Interational Sale of Goods shall not apply in
any respect 1o this Agreement ar the partica,

HE2ConMeting Terins, Notwithstanding the cantent of
any Customer purchase order or any other document or record,
whether in writing or clectronic, relating o the subject multer af
this Agreament, the lerms of his Agreement shall gover and oy
canflicling, mconsistent, ar addional werms contained m such
documents shull be null and voil.
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PLANGuee, Al communications required or otherwise
provided vader Uns Apncement shall be in writing and shail be
deeoned given when delivered (i) by hand, (if) by registered or
certified mail, postage prepaid, retum receipt requested; or (iii) by
anationally recognized overnight couries service: 1o the address sot
fosth on the Signature Page. 4y may be amended by the parties by
written notice t the other party in accardance with this Seetion
t1.3

LA Assiment. Neither party may assign, transfer or
delepate any or all o its rights or obdigations under this Agreement,
wilheut e prior writien consent of the afher party, which consent
shall a0t be unrensonably withield ar defayed; provided that upon
prior written notice to the other party, cither party may assign the
Agreement 1o & successor of all or substantially all of the assels of
such party through merger. veorpanization, consolidation or
acquisition. No assignment shail relieve the assigning party ol any
ol its obligations hermnder. Any atterapted assignment, transfer or
ather conveyance in violation of the foregoing shall be null and
void, Fhis Agreement shall be binding upon and shall inure to the
benefit of the parties hereio and their respective successors and
permitted assigns,

1.5 Interpretation. For purposes of this Agreement, (2]
the words “include,” “ineludes” and “including” shali be deemed
to be followed by the words “without limitation™; (b) the word “or™

iy nor exclusive; and {c) the words “herein,” “hereof.” “herchy,”

“hereio”™ and “hiereunder™ refer to this Agreesent as 2 whole,
Should any pravision of this Agreement require judieal
imerpretation, the paries ageee that the count interpreting or
construing the same shall not apply a presustpdion that the terms off
this Agrecment shall be more strictly construed against one party
Hhar agseinst aoeiern,

11.68eyerability. In case wiy one or mece of the
provisions of thiz Agreemont should ba dovalid, illepa) or
unenforceable  in any  respect, the  validity, lepality and
eniforceability of the remaining, provisions contained herein shali
aol in any way be affecied or impaired thevety,

[ L.7Attornexs’ Pees. in the event that any action, suit, or
other legal or administrative proceeding i instituted  or
commenved by either purty hereto agaitst the ofher purty arfising
out of or related w this Agreement, the prevaifing party shalf be
entitled to recover its reasonable attorneyy’ fees and court costs
from the non-prevailing party.

11.8Entire Agreement. This Agreement constitutes tie
entire agreement between the parties concenming hie subject niutter
fhercof” and supersedes afl written or aral prior agreements or
understandiogs with respect thereto.

1L.9Amendment; Waiver. This Agreement may only be
amended, modiffed ar supplemenied by an agreamant in wiiting
signed by each party hereto. No waiver by any party of any of the

provisions hereol shall be elfective unless explicitly set forth

writing and signed by the party so waiving, Exeeptas otherw ise set
lorth in this Agreement. no Tadure 1o exercise, or delay in
exercising, any rights, semedy, power or privilege arising from (his
Agreement shall operate or be construed us o waiver therea s nor
shal} any single or partial exercise of any right. remedy, povwer or
privilege hereunder prechide any other or further exereise thereo!’
or the exercise of any other right, remedy , power ar privilege,

11,10 Foree Majeure. Neither party shall be Hable for
delay or failues in performing any of its oblipations hereunder due
to causes beyond its reasonable control, inchiding an act of nature.
was, neiueal disaster, povemunental segwiations, torrorivm,
commanication or utifity fatlures or casuaities or the fitues avact
of third partics.

LD Equitable Relief. Fach party acknowledges that
2 breach by a party of Section 2.4 (Restrictions) or Section 6 {Non-
Disclosure and Confidentinlity) may cause the non-breaching party
irreparable damages, for which an award of damages would not be
sdequate compensation and agrees that, in the event of such breach
or threatened breagh, the non-breaching party will be entitled to
seck equitable relief, including a restraining order, injunctive relief,
specific performance and any other relief that may be availuble
from any court, in addition to any other remedy to which the nop-
breaching pasty may be entitled al law or in equity. Such remedies
shall not be deemed to be exclusive but shall be in addition to all
other remnedtes available at faw or in equity, subject 10 any epress
exclusions or limitations in this Agreement to the contrary

1112 NoThird-Party Beneliciaries. This Agreement is
for the sole benefit of the parties hercto and their respective
successors and permitted assigns and nothing herein, cxpress or
implied, is interded to ar shall confer upon any other person or
entity any legal or squitable right, benefit or remedy of any nature
whatsoever, uader or by seasen of this Agresmen:,

1113 Refaiionship_of Partics.  Nothing in this
Agreeraent shall constitute or be deemed to constitute a partnership
hetween the parties hereto or constitute or be deered 1o constiture
am party o gpeat of e ok, (or Aoy purpose whatseever, and
neither party shall have the autherity or power to Bind the other, or
to contract in the name of or ereate o lability aguinst the other, in
any way or for uny purpose,

b Counterpans, This Agreentent may be eveeuted
in counterparts. cach of which shali be deemed an original, but all
of which together shall be deemed w be one and the same
agreement. A signed copy of this Agrecment delivered by
fuesimile, e-muil or other means of electronic transmission shal) be
deemed o have the same legal effect as delivery of an original
signed copy of this Apreement,
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SCHEDULE 1
DESCRIPTION OF SERVICES

See provided quote




