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MASTER DEVELOPMENT AGREEMENT 

 THIS MASTER DEVELOPMENT AGREEMENT (this “AGREEMENT”) dated the ____ 

day of ______________, 2020 (the “Effective Date”) by and among the CITY OF OWENSBORO, 

KENTUCKY, a municipal corporation of the Home Rule Class, 101 East Fourth Street, P.O. Box 

10003, Owensboro, Kentucky 42302-9003, (hereafter referred to as “City”), and the 

DEPARTMENT OF FINANCE & SUPPORT SERVICES OF THE CITY OF OWENSBORO 

(the “Agency”), and the OWENSBORO REGIONAL WATER RESOURCE AGENCY, 1722 

Pleasant Valley Rd., Owensboro, Kentucky 42303, (hereafter referred to as “RWRA”), and G W 

DEVELOPMENT, INC., a Kentucky corporation, 2960 Fairview Drive, Owensboro, Kentucky 

42303 (hereafter referred to as “Developer”, and collectively the City, Agency, RWRA and 

Developer shall be referred to as the “Parties”); 

RECITALS 

Whereas, the City and the Developer executed a Memorandum of Agreement dated April 

8, 2015 and amended June 12, 2017 (collectively the “Annexation Agreement”), a copy of which 

is attached as Exhibit “E”, which related to the Gateway Commons Development Project (the 

“Project”) being undertaken by the Developer, and, which is mixed-use project consisting of 

hotels, retail, restaurant, office, residential, and similar appropriate uses, together with related 

public infrastructure, and more specifically described in Exhibit “B”, and wherein the Developer 

agreed to the voluntary annexation of an approximately 208 acre parcel (the “Project Site”) into 

the City; and 
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Whereas, the Annexation Agreement pledged to the Developer certain City tax revenues 

generated by the Project over a 20-year period more particularly set forth in the Annexation 

Agreement; and 

 Whereas, subsequent to the date of the Annexation Agreement, and pursuant to the Act, as 

hereinafter defined, the City by Ordinances No. 16-2015 and 15-2018 (the “Development Area 

Ordinances”), adopted on June 16, 2015 and September 18, 2018,` respectively, established the 

Gateway Commons Development Area (the “Development Area”) and pledged certain City 

Incremental Revenues [hereinafter defined], through the execution of a local participation 

agreement as provided in the Act, dated June 16, 2015 (the “Local Participation Agreement”), 

which is being amended concurrently herewith as an Amended and Restated Local Participation 

Agreement [hereinafter defined], which is attached as Exhibit “H”, to pay for or reimburse Public 

Infrastructure Costs within the Development Area as more specifically identified within the Local 

Participation Agreement; and  

 Whereas, in the Development Area Ordinance, City established the Agency as its agency 

and instrumentality and constituted authority for the purpose of performing functions related to 

the oversight, administration, and implementation of the Development Area Ordinance and Local 

Participation Agreement on behalf of City; and 

 Whereas, following the execution of the Local Participation Agreement, the City and 

Agency applied to the Kentucky Economic Development Cabinet, through an application to   

Kentucky Economic Development Finance Authority (“KEDFA”) seeking a pledge of State 

Incremental Revenues to reimburse approved public infrastructure costs related to the Project; and 

Whereas, KEDFA approved though the execution of a tax incentive agreement (the “Tax 

Incentive Agreement with the Agency, attached as Exhibit “F”, a pledge of State Incremental 
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Revenues to reimburse Approved Public Infrastructure Costs, as defined in the Tax Incentive 

Agreement, over a 20-year period in an amount not to exceed twenty million five hundred seventy-

one thousand dollars ($20,571,000.00); and 

Whereas, the City and the Developer seek to supersede the Annexation Agreement with 

this Agreement to account for changes in circumstances relating to the Project and the incentives 

available to the Project, subsequent to the Annexation Agreement,  including, but not limited, to 

the pledge of State Incremental Revenues as set forth in the Tax Incentive Agreement; and 

 Whereas, in addition to the costs expended by the Developer related to the Project, the 

RWRA has, and will in the future, expend significant capital investment for infrastructure 

improvements within the Development Area and Project, the reimbursement of such capital 

investment to the RWRA, being one reason for the application to KEDFA for a pledge of State 

Incremental Revenues, and 

 Whereas, concurrently with the approval of this Agreement the City is approving an 

Amended and Restated Local Participation Agreement; and  

Whereas, City recognizes that the redevelopment of the Development Area and the 

construction of Project, and the resulting economic impact from the Project to the community, will 

not occur without a public-private partnership and financial assistance provided to the Project by 

City and the Commonwealth of Kentucky (the “State”); and 

 Whereas, the Parties desire to set forth their mutual agreements, understandings and 

obligations, in order to facilitate the design, financing, development and construction of the 

Development Area and the Project, including deciding the priority and process for distributing 

State Incremental Revenues and Local Revenues [as hereinafter defined] to the Parties. 
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STATEMENT OF AGREEMENT 

 NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which is 

hereby acknowledged by the Parties, and in consideration of the premises and the mutual covenants 

and undertakings contained in this Agreement, the Parties hereby agree and covenant as follows: 

SECTION I. 
PREAMBLES 

 The Parties hereto agree that the above “preambles” or “preamble clauses” (the above 

“Recitals”) are incorporated herein by reference as if fully restated herein and form a part of the 

agreement between the parties hereto. 

SECTION II. 
DEFINITIONS 

 For the purposes of this Agreement, the following words and phrases shall have the 

meanings assigned in this Section II, unless the context clearly indicates that a contrary or different 

meaning is intended. 

A. “Act”. Shall mean KRS 65.7041 to KRS 65.7083 and KRS 154.30-010 to KRS 

154.30-090, relating to tax increment financing of projects to promote economic development. 

B. “Administrative Fee”. Shall be a fee retained by the City of two percent (2%) of the 

annual amount received by the Agency from State Incremental Revenues and City Incremental 

Revenues, to reimburse City for costs to oversee, administer and implement the Development Area 

Ordinance, including professional fees necessary to comply with any reporting and other 

requirements, and/or computing incremental tax revenues due, related to the Tax Incentive 

Agreement and/or Amended and Restated Local Participation Agreement. 

C. “Affiliate”. Shall mean a corporation or other entity controlled by, controlling or 

under common control of the Developer, as determined by the Developer. 
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D. “Agency”. Shall mean the Department of Finance & Support Services of the City 

of Owensboro. 

E. “Agreement”. Shall mean this Master Development Agreement, including all 

Exhibits attached hereto. 

F. “Amended and Restated Local Participation Agreement”. Shall mean the 

agreement, attached at Exhibit H, pledging certain City Incremental Revenues to pay for the 

Administrative Fee, Public Infrastructure Costs and Redevelopment Assistance within the 

Development Area as authorized by the Development Area Ordinance, or as it may be amended. 

G. “Capital Investment”. Shall have the meaning as provided in the Act.  

H. “City Incremental Revenues”.  Shall mean the City’s incremental tax revenues 

pledged to the Development Area as set forth in the Amended and Restated Local Participation 

Agreement. 

I. “Developer”. Shall mean G W Development, Inc., a Kentucky corporation.   

J. “Development Area”. Shall have the meaning given in the Recitals to this 

Agreement and as depicted on Exhibit A, which area has been expanded over the Development 

Area established by the Development Area Ordinances. 

K. “Effective Date”. Shall have the meaning given in the introductory paragraph of 

this Agreement. 

L. “City”. Shall mean the City of Owensboro, Kentucky, a Kentucky municipal 

corporation of the Home Rule Class. 

M.  “Local Revenues.” Shall mean real and personal property, occupational, and net 

profits tax/fee revenues (excluding taxes related to bank shares, insurance premium taxes, and 

excluding any taxes levied and restricted to a specific purpose, which include that portion of the 
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occupational and net profits/fees which is restricted for a specific purpose, which is currently in 

the amount of .33 of the City’s occupational and net profits tax amount) derived by the City from 

the Project from City levied taxes, including City Incremental Revenues (with the understanding 

that the activation date for the pledge of City Incremental Revenues to the Development Area will 

begin January 1, 2018). Local Revenues shall not include any school taxes collected by the City 

on behalf of the applicable school district, and shall not include any occupational taxes from the 

City’s net profits taxes and payroll taxes related to the construction of or the ongoing operation of 

the Daviess County Middle School by the Daviess County Board of Education. 

N. “KEDFA”. Shall mean the Kentucky Economic Development Finance Authority, 

which is assigned for administrative purposes to the Kentucky Economic Development Cabinet. 

O. “Private Project Elements”. Shall mean the elements of the Project that shall be 

privately developed and owned and operated, including hotels, retail, restaurants, office, 

residential, and other commercial aspects of the Project. 

P. “Project”. Shall mean the Gateway Commons Development Project within the 

Development Area, which is conceptually planned and described in Section IV and Exhibit “B” 

attached hereto, which has been revised to match the Project description attached to the Tax 

Incentive Agreement, and which constitutes a mixed-use project and qualified for a pledge of State 

Incremental Revenues and Local Revenues.  

Q. “Project Costs”. Shall mean any capital investment as defined in the Act incurred 

or expended to undertake the Project. 

R. “Project Financing”. Shall mean the financing needed to provide for the 

development and construction of the Project or any financing received by the Developer that is not 

from City or State. 
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S. “Public Infrastructure Costs”. Shall mean the project costs incurred within the 

Development Area related to the construction and financing of the Project, including Approved 

Public Infrastructure Costs as set forth in the State Tax Incentive Agreement, and in the Amended 

and Restated Local Participation Agreement, reimbursable by State Incremental Revenues and 

Local Revenues from the State and City, respectively, attached as Exhibit “C”, to be undertaken 

and constructed by the Developer, the RWRA and/or the City. 

T. “Redevelopment Assistance”. Shall have the same meaning as set forth in the Act, 

and shall be the costs approved for reimbursement or payment from State Incremental Revenues 

and/or City Incremental Revenues as determined by the City.  

U. “State”. Shall mean the Commonwealth of Kentucky, including any of its agencies 

and departments. 

V. “State Capped Amount”. Shall mean the maximum cost that may be reimbursed 

from State Incremental Revenues under the Tax Incentive Agreement to reimburse Approved 

Public Infrastructure Costs, which is $20,571,000.00. 

W. “State Incremental Revenues”. Shall mean the State tax revenues pledge to the 

Agency to reimburse Approved Public Infrastructure Costs as set forth in the Tax Incentive 

Agreement. 

X. “Tax Incentive Agreement”. Shall mean an agreement pledging certain State 

Incremental Revenues to pay for designated costs within the Development Area, as it may be 

amended, by and between the Agency and KEDFA, attached as Exhibit “F”. 

Y. “Tax Increment Financing” or “TIF”. Shall mean the tax increment financing that 

is created, regulated and administered by the Act, Amended and Restated Local Participation 

Agreement and the Tax Incentive Agreement. 
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Z. “Unavoidable Delays”. Shall mean delays due to labor disputes, lockouts, acts of 

God, enemy action, terrorist action, civil commotion, riot, governmental regulations not in effect 

at the date of execution of this Agreement, conditions that could not have been reasonably foreseen 

by the claiming party, including existing or future governmental mandates (such as those imposed 

by the COVID-19 Pandemic), or unavoidable casualty, provided such matters are beyond the 

reasonable control of the party claiming such delay. 

SECTION III. 
REPRESENTATIONS 

A. City and the Agency. City and Agency possess the requisite authority to enter into 

this Agreement, and neither City nor the Agency, in this Agreement or any schedule, exhibit, 

document or certificate delivered in accordance with the terms of this Agreement, has not 

knowingly or intentionally made any untrue statement of a material fact or failed to state a material 

fact. 

B. Developer Representations.  The Developer represents and warrants that: (i) the 

Developer (a) is a limited liability company possessing the requisite authority to enter into this 

Agreement; (b) is not a "foreign person" as that term is defined in Section 1445 of the Internal 

Revenue Code; (c) has not, in this Agreement or any schedule, exhibit, document, or certificate 

delivered in accordance with the terms of this Agreement, has not knowingly or intentionally made 

any untrue statement of a material fact or failed to state a material fact; and (d) would not enter 

into this Agreement to undertake and construct the Project but for the commitment of City and the 

Agency to provide financial and other incentives to the Project as provided in this Agreement; (ii) 

the execution of this Agreement and the construction of the Project by the Developer will not 

knowingly violate any applicable statute, law, ordinance, code, rule, or regulation or any restriction 

or agreement binding upon or otherwise applicable to the Developer; and (iii) there are no 
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undisclosed actions, suits or proceedings pending or threatened against the Developer which 

would, if adversely determined, have a material effect on the Developer's ability to enter into this 

Agreement or construct the Project in accordance with this Agreement. 

C. RWRA. RWRA is a joint City/County agency and is the regional provider of 

comprehensive wastewater services for Daviess County, Kentucky. RWRA possesses the requisite 

authority to enter into this Agreement, and, in this Agreement or any schedule, exhibit, document 

or certificate delivered in accordance with the terms of this Agreement, has not knowingly or 

intentionally made any untrue statement of a material fact or failed to state a material fact. 

D. Tax Incentive Agreement.  The Parties acknowledge as of the Effective Date the 

Tax Incentive Agreement (1) has been approved and executed by KEDFA and the Agency, (2) that 

the minimum capital investment required by the Tax Incentive Agreement has been achieved and 

certified by the State, (3) that the Tax Incentive Agreement and the Amended and Restated Local 

Participation Agreement have been activated with an activation date of January 1, 2018, (4) that 

State Incremental Revenues beginning calendar year 2018, will be available and paid to reimburse 

Approved Public Infrastructure Cost related to the Project up to the State Capped Amount, (5) that 

as of June 30, 2019, the Agency has certified Capital Investment being expended for the Project 

in the amount of $49,923,629.99, of which $26,840,321.47 represents Approved Public 

Infrastructure Costs eligible to be reimbursed to the Agency from State Incremental Revenues, and 

of that amount of Approved Public Infrastructure Costs $22,767,895.47 has been paid by the 

Developer, $3,735,289.00 has been paid by the RWRA and $337,137.00 has been paid by the City. 

E. State Incremental Revenues.   The Parties acknowledge that the payment and 

amount of State Incremental Revenues are dependent upon the terms the Tax Incentive Agreement, 

as it may be amended, and by maintaining compliance with the terms of the Tax Incentive 
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Agreement. Before any amendment to the Tax Incentive Agreement is agreed to and executed by 

the City and Agency, the Developer shall be given notice and the right to provide comments to the 

City related to any proposed amendment, and the right participate with the City in negotiations 

and/or meetings with the State related to any amendment.  The Parties further acknowledge that 

the pledge of State Incremental Revenues will be calculated based on the “Footprint” of the Project 

as determined by KEDFA, as it may be amended.   

SECTION IV. 
PROJECT 

A. The Project currently under construction by the Developer is a mixed-use project 

expected to include a variety of stand-alone and mixed-use buildings with hotels, retail, 

restaurants, offices, residential and similar commercial uses.  The Project is also expected to 

include sewage and drainage system improvements, public parking options, roadway 

improvements, utility improvements, and various green space improvements, undertaken in parts 

by the Developer, RWRA, and the City.  In order to help ensure the success and support of the 

Project and encourage other investment in and related to the Development Area, and to encourage 

and support development within the territorial limits of the City, certain public improvements are 

needed within the Development Area.  The Developer, or its Affiliates, may contract with any 

company to develop, construct and/or operate the various Private Project Elements, and the 

Developer shall have the right to assign any rights created by this Agreement to one or more of the 

Affiliates. The Developer or its assigns shall remain in good standing with the Office of the 

Secretary of State and the City of Owensboro (Business License, Payroll Tax, Zoning and Code 

Enforcement, etc.) for the full term of this Agreement. In addition, the Developer shall provide a 

listing of its Affiliates, to which it has assigned any rights related to this Agreement, prior to the 
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execution of the Agreement, which list shall be attached on Exhibit “D” attached hereto, and which 

shall be updated as necessary by the Developer as Affiliates are added or deleted.  

B. Except for the work to be constructed by the RWRA, the City and other related 

public agencies, the Project shall be financed with Project Financing and equity provided by the 

Developer, and/or its Affiliates, subject to the pledge of State Incremental Revenues and Local 

Revenues to reimburse documented and incurred Public Infrastructure Costs, as set forth in Section 

VII of this Agreement, the Amended and Restated Local Participation Agreement, and Tax 

Incentive Agreement.  The Developer shall keep City informed as to the status of the Project.  

C. The Project shall be constructed in accordance with State and/or City requirements 

that govern the development of property within Kentucky and the City, including obtaining and 

complying with any applicable zoning, building code, all other public improvement specifications, 

and all other applicable federal, state and local permits, but subject to the Developer’s rights to 

seek any lawful administrative or other relief from any such codes or permits.  Developer and 

RWRA shall not commence any site improvements without first obtaining the necessary permits 

and/or approvals from the relevant State government and/or City agencies. 

D. The Developer and RWRA agree to proceed expeditiously, subject to market 

conditions, to complete construction plans and specifications to a level adequate to obtain all 

permits and approvals necessary to complete construction of the Project. 

E. The Developer and RWRA shall document all Project Costs and Capital 

Investment, including which costs represent Public Infrastructure Costs associated with 

construction of the Project, and submit such costs to City and the Agency every six months during 

the construction of the Project, by completion of a Capital Investment Report attached as Exhibit 
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“I”, to enable the Agency and City to comply with its reporting requirements as set forth in the 

Amended and Restated Local Participation Agreement and Tax Incentive Agreement.  

F. The Public Infrastructure Costs are itemized in Exhibit “C” to this Agreement and 

are eligible to be reimbursed by the Agency according to the terms and conditions of the Amended 

and Restated Local Participation Agreement, the Tax Incentive Agreement and this Agreement. 

G. The Developer and RWRA shall assist the Agency in complying with any reporting 

requirements mandated by the Amended and Restated Local Participation Agreement and Tax 

Incentive Agreement, and in calculating the State Incremental Revenues and Local Revenues that 

may be due to the Agency for deposit into the Special Fund. The Developer shall, to the extent 

practicable, include provisions in any Affiliate agreements, construction agreements or leases 

relating to the construction or operation of the Project, to require the contractors constructing the 

Project and businesses operating within the Project to complete, upon request of the Agency, the 

Business Activity Reports attached as Exhibit J of this Agreement, and submit them to the Agency, 

relating to the City and State taxes that may be generated from the Project. 

H. Notwithstanding any other provision of this Agreement, in the event KEDFA 

modifies or cancels its pledge of State Incremental Revenues, through an amendment or 

nullification of the Tax Incentive Agreement, no State Incremental Revenues will be paid to 

reimburse any Public Infrastructure Costs to the Developer, RWRA or the City. 
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SECTION V. 
OBLIGATIONS OF THE DEVELOPER  

 

A. The Developer shall have the overall obligation to plan, implement, finance, and 

construct the Project, except for those elements of the Project that will be undertaken by the RWRA 

as set forth in the Agreement.  It is understood that the actual responsibility for the construction of 

the various elements of the Project may be assigned by the Developer, at its option, to Affiliates 

or sub-developers selected by the Developer.  To the extent Developer assigns rights to an Affiliate 

of sub-developer, to construct certain elements of the Project, that entity shall be responsible for 

reporting any capital investment to the Agency, on the same terms as required by the Developer in 

Section IV of this Agreement.  

B. The Project shall be constructed over a several year period by the Developer The 

Developer shall provide to the City an estimated schedule for the completion of the Project, which 

the Developer shall annually update, by June 30th of each year, along with an updated report of 

Capital Investment expended by the Developer within the Development Area related to the Project.  

C. The Project as-built shall substantially conform to the Project as set forth in Exhibit 

B in terms of estimated total Capital Investment and shall meet the definition of a Mixed-Use 

Project as defined by the Act.   

D. The Developer acknowledges that the recovery of State Incremental Revenues may 

not be available to reimburse any of Developer’s costs for that part of the Project that is not 

included within the Footprint, or that lies partially within and partially without of the Footprint.  

SECTION VI. 
OBLIGATIONS OF RWRA 
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A. The RWRA, at its expense, but subject to reimbursement from State Incremental 

Revenues, shall complete the improvements identified in Exhibit “G” (the “RWRA 

Improvements”), which are necessary to support the Project.  These RWRA Improvements are 

currently under construction by the RWRA and are scheduled to be completed on or before 

December 2022. 

B. The RWRA shall not less than every six (6) months document any costs expended 

for RWRA Improvements and report same to the City and Agency. 

SECTION VII. 
PRIORITY ON THE USE OF INCREMENTAL REVENUES 

In consideration of the Developer and the RWRA constructing the Project and complying 

with the requirements and conditions of Section IV and Section V of this Agreement, City and the 

Agency agree that priority for the use of the State Incremental Revenues and Local Revenues 

received by the Agency from City and the State shall be as follows: 

A. Beginning January 1, 2020, State Incremental Revenues and Local Revenues 

received by the Agency after payment to the City of the Administrative Fee, shall be distributed 

as follows: 

1. Twenty-two percent (22%) shall be paid to the RWRA as reimbursement 

for Public Infrastructure Costs incurred by the RWRA within the Development Area, until such 

time as a total of seven million two hundred forty-nine thousand two dollars ($7,249,002.00) has 

been paid to RWRA; 

2. Sixty-five percent (65%) shall be paid to the Developer to reimburse Public 

Infrastructure Costs paid by the Developer, until the Developer has been reimbursed twenty-seven 
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million dollars ($27,000,000) or January 1, 2040, whichever first occurs, and subject to the 

provisions of SECTION VII(B) of this Agreement; 

3. Thirteen percent (13%) shall be paid to the City to reimburse Public 

Infrastructure Costs paid by the City and the cost of Redevelopment Assistance provided by the 

City to the Development Area.  

4. That notwithstanding the provisions of sub-paragraphs 1, 2, and 3 above of 

SECTION VII(A) of this Agreement, in the event the State terminates the Tax Incentive 

Agreement for lack of State funds due to a bankruptcy filed by the State or a designated emergency, 

from the date of the termination of the Tax Incentive Agreement, the Agency, after first deducting 

the Administrative Fee, shall paid to the Developer one hundred percent (100%) of the Local 

Revenues.  This provision shall not apply to any termination of the Tax Incentive Agreement or a 

reduction of the State Capped Amount, caused by a default by the Developer, or a failure of the 

Developer to construct the Project in accordance with Tax Incentive Agreement. 

B. Any payments due the Developer or RWRA under SECTION VII(A) of this 

Agreement from State Incremental Revenues shall be paid annually by the Agency within thirty 

(30) days after the State transmits the State Incremental Revenues to the Agency; and the Agency 

shall distribute Local Revenues shall be paid quarterly within thirty (30) days after the Local 

Revenues are deposited by the Agency into the Special Fund for the receipt of Local Revenues. 

Payments to the Developer shall continue annually in case of the State Incremental Revenues, and 

quarterly in the case of the Local Revenues, until such time as the combined payments to the 

Developer from State Incremental Revenues and Local Revenues equals the lesser of 
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$27,000,000.00 or the actual amount of Public Infrastructure Costs expended by the Developer 

and reported to the Agency and City, or until January 1, 2040, whichever first occurs.  

1.  It is understood between the Parties, that the Developer has expended as of 

the Effective Date (and reported same to the City and Agency) $22,767,985.47 in Approved Public 

Infrastructure Costs related to the Project; and that to receive the maximum amount of 

reimbursement it may receive pursuant to this Agreement of $27,000,000.00, Developer must 

expend and document to the satisfaction of the City and Agency, an additional $4,232,014.53 in 

Public Infrastructure Costs.  

C. Any State Incremental Revenues and City Incremental Revenues received by the 

Agency for calendar years 2018 and 2019 (the “2018 and 2019 Incremental Revenues”), shall be 

paid to the City to pay for the Administrative Fee, Public Infrastructure Costs or Redevelopment 

Assistance as determined by the City, except that $500,000 of the 2018 and 2019 Incremental 

Revenues shall be used by the City to pay for street improvements and related costs for the 

extension of Fairview Drive.  

D. After the obligations set forth in this Agreement to the RWRA and the Developer 

have been fully satisfied, the City may, at its option, terminate the Development Area.   

E. Notwithstanding anything to the contrary, nothing in this Agreement shall be 

interpreted to commit City and/or the Agency to pay for or reimburse any Project Costs, except 

from the State Incremental Revenues, which recovery amount is subject to the terms of the Tax 

Incentive Agreement, as it may be amended, and Local Revenues that may be generated within the 

Development Area and due to the Agency as provided in the Amended and Restated Local 

Participation Agreement, the Tax Incentive Agreement, and this Agreement. 
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SECTION VIII. 
DEFAULT 

If any Party or any Parties (in either case, the “Defaulting Party”) materially breaches or 

defaults on any of its obligations under this Agreement, the other Parties may give notice that 

remedial action must be taken by the Defaulting Party within thirty (30) days of the notice. The 

Defaulting Party shall correct such breach or default within thirty (30) days after such notice; 

provided, however, if (i) the default is one which cannot with due diligence be remedied by the 

Defaulting Party within thirty (30) days, and (ii) the Defaulting Party proceeds as promptly as 

reasonably possible after such notice and with all due diligence to remedy such default, the period 

after such notice within which to remedy such default shall be extended for such period as may be 

necessary to remedy the same with all due diligence. If such action is not taken, the non-defaulting 

parties may, in addition to all other remedies available at law or in equity (including but not limited 

to specific performance and/or recovery of damages, including reasonable attorneys’ fees and other 

costs and expenses), terminate this Agreement, or the portion of it affected by the default, by giving 

ten (10) days written notice to the defaulting Party or Parties. 

 In the event this Agreement is terminated, City, RWRA, Developer, and the Agency 

shall be (i) relieved of any executory obligations under this Agreement, (ii) released from 

undertaking any additional obligations as provided in this Agreement. 

SECTION IX. 
MISCELLANEOUS PROVISIONS 

A. Term; Survival; Termination. The term of this Agreement shall be from the date of 

this Agreement until the earliest of (i) the final payment of the State Incremental Revenues and 

Local Revenues up to the maximum amount due the RWRA and the Developer as set forth in 

SECTION VII of this Agreement, (ii) January 1, 2040, or (iii) the termination of this Agreement. 

This Agreement shall not terminate upon the execution of any agreements required or 
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contemplated by this Agreement, or referred to in this Agreement, and the provisions of this 

Agreement shall not be deemed to be merged into any such agreements, it being the intent of the 

Parties that this Agreement shall survive the execution and delivery of any such agreements and 

shall continue throughout the entire development of the Development Area. 

B. Governing Law. The laws of the Commonwealth of Kentucky shall govern as to 

the interpretation, validity and effect of this Agreement. 

C. Severability. If any provision of this Agreement or the application thereof to any 

person or circumstance shall to any extent be held in any proceeding to be invalid or unenforceable, 

the remainder of this Agreement, or the application of such provision to persons or circumstances 

other than those to which it was held to be invalid or unenforceable, shall not be affected thereby, 

and shall be valid and enforceable to the fullest extent permitted by law, but only if and to the 

extent such enforcement would not materially and adversely frustrate the parties’ essential 

objectives as expressed herein. 

D. Force Majeure. City, Agency, RWRA, or Developer shall not be deemed to be in 

default in the performance of any obligation on such parties’ part to be performed under this 

Agreement, other than an obligation requiring the payment of a sum of money, if and so long as 

the non-performance of such obligation shall be directly caused by Unavoidable Delays; provided, 

that within thirty (30) days after the commencement of such Unavoidable Delay, the non 

performing party shall notify the other party in writing of the existence and nature of any such 

Unavoidable Delay and the steps, if any, which the non-performing party shall have taken or 

planned to take to eliminate such Unavoidable Delay (provided, however, that a failure to give 

such notice timely shall not be a default hereunder or impair the non-performing party’s 

immunities hereunder or account of Unavoidable Delay, unless the failure to give such notice 
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timely actually prejudices the other party). Thereafter, the non-performing party shall, from time 

to time, on written request of the other party, keep the other party fully informed, in writing, of 

further developments concerning such Unavoidable Delay and the effort being made by the non-

performing party to perform such obligation as to which it is in default. 

E. Notices. Any notice to be given under this Agreement shall be in writing, shall be 

addressed to the party to be notified at the address set forth below or at such other address as each 

party may designate for itself from time to time by notice hereunder, and shall be deemed to have 

been given upon the earliest of (i) three (3) days following deposit in the U.S. Mail with proper 

postage prepaid, Certified or Registered, Return Receipt Requested, (ii) the next business day after 

delivery to a regularly scheduled overnight delivery carrier with delivery fees either prepaid or an 

arrangement, satisfactory with such carrier, made for the payment of such fees, or (iii) receipt of 

notice given by telecopy or personal delivery: 

If to City: Mayor of Owensboro 
101 East Fourth Street 
P.O. Box 10003  
Owensboro, Kentucky 42302 

 
With Copies to: Owensboro City Manager 
 101 East Fourth Street 

P.O. Box 10003  
Owensboro, Kentucky 42302 

 
 Owensboro City Attorney 
 101 East Fourth Street  

P.O. Box 10003  
Owensboro, Kentucky 42302 

   
If to the Agency: Owensboro Director of Finance  

101 East Fourth Street 
P.O. Box 10003 
Owensboro, Kentucky 42302 

 
If to Developer: G W Development, Inc. 

Attn:  Matt Hayden 
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2960 Fairview Drive 
Owensboro, Kentucky 42303 

 
With Copies 
(which shall not 
constitute notice) to:  G W Development Inc.  

Attn:  Ed Ray 
2960 Fairview Drive 
Owensboro, Kentucky 42303 
 
 

 
If to RWRA: Owensboro Regional Water Resource Agency 
 Attn: Executive Director 

1722 Pleasant Valley Rd.  
Owensboro, Kentucky 42303 

 
  With Copies 
(which shall not 
constitute notice) to:  John H. Dwyer, Jr.  

Zielke Law Firm, PLLC 
162 S. 4th Street 
Suite 1250 
Louisville, Kentucky 40202 

 
 

F. Approvals. Whenever a party to this Agreement is required to consent to, or 

approve, an action by the other party, or to approve any such action to be taken by another party, 

unless the context clearly specifies a contrary intention, or a specific time limitation, such approval 

or consent shall be given within ten (10) business days and shall not be unreasonably withheld, 

conditioned or delayed by the party from whom such approval or consent is required. 

G. Entirety of Agreement. As used herein, the term “Agreement” shall mean this 

Master Development Agreement and the Exhibits attached hereto. This Agreement embodies the 

entire agreement and understanding of the parties hereto with respect to the subject matter herein 

contained, and supersedes or revokes all prior agreements, correspondence, arrangements, and 

understandings relating to the subject matter hereof, including the Memorandum of Agreement 
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between the City and Developer dated April 8, 2015 and First Amended Memorandum of 

Agreement dated June 12, 2017. No representation, promise, inducement, or statement of intention 

has been made by any party which has not been embodied in this Agreement or the previous 

agreements that are referenced herein, and no party shall be bound by or be liable for any alleged 

representation, promise, inducement, or statement of intention not so set forth. This Agreement 

may be amended, modified, superseded, or cancelled only by a written instrument signed by all of 

the Parties hereto, and any of the terms, provisions, and conditions hereof may be waived only by 

a written instrument signed by the waiving party.  Failure of any party at any time or times to 

require performance of any provision hereof shall not be considered to be a waiver of any 

succeeding breach of any such provision by any party. 

H. Successors and Assigns.  This Agreement shall be binding upon and inure to the 

benefit of the parties and their respective successors and assigns. 

I. Headings. The headings in this Agreement are included for purposes of 

convenience only and shall not be considered a part of this Agreement in construing or interpreting 

any provision hereof. 

J. Exhibits.  All exhibits to this Agreement shall be deemed to be incorporated herein 

by reference and made a part hereof, above the signatures of the parties hereto, as if set out in full 

herein. 

K. No Waiver.  No waiver of any condition or covenant of this Agreement to be 

satisfied or performed by City, Agency, RWRA, or Developer shall be deemed to imply or 

constitute a further waiver of the same, or any like condition or covenant, and nothing contained 

in this Agreement nor any act of either party, except a written waiver signed by such party, shall 

be construed to be a waiver of any condition or covenant to be performed by the other party. 
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L. Construction. No provisions of this Agreement shall be construed against a Party 

by reason of such Party having drafted such provisions. 

M. Multiple Counterparts.  This Agreement may be executed in multiple counterparts, 

each of which shall constitute an original document. 

N. Relationship of the Parties.  Except as expressly stated and provided for herein, 

neither anything contained in this Agreement nor any acts of the Parties hereto shall be deemed or 

construed by the Parties hereto, or any of them, or by any third person, to create the relationship 

of principal and agent, or of partnership, or of joint venture, or of association between any of the 

Parties of this Agreement. 

O. No Third-Party Beneficiary.  Except as otherwise specified herein, the provisions 

of this Agreement are for the exclusive benefit of City, Agency, RWRA, and the Developer, any 

lender providing financing to Developer, and their successors and assigns, and not for the benefit 

of any other person or entity, nor shall this Agreement be deemed to have conferred any rights, 

express or implied, upon any other person or entity. 

P. Diligent Performance.  With respect to any duty or obligation imposed on a party 

to this Agreement, unless a time limit is specified for the performance of such duty or obligation, 

it shall be the duty or obligation of such party to commence and perform the same in a diligent and 

workmanlike manner and to complete the performance of such duty or obligation as soon as 

reasonably practicable after commencement of the performance thereof.  Notwithstanding the 

above, time is of the essence with respect to any time limit specified herein. 

Q. Assignment of Rights and Delegation of Duties.  Neither City nor the Agency shall 

assign this Agreement without the prior written consent of RWRA and/or the Developer, which 

shall not be unreasonably withheld.  RWRA and the Developer shall have the right to assign this 
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Agreement, or any part hereof, to an Affiliate, provided the assignee shall assume all assigned 

liabilities and obligations of RWRA and the Developer hereunder and City provides its consent in 

advance in writing, which consent shall not be unreasonably withheld. 

 

 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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 IN WITNESS WHEREOF, the Parties hereto have hereunto set their hands on the date 

and year first above set forth herein, to be effective as of the Effective Date. 

 

CITY OF OWENSBORO, KENTUCKY 
a municipal corporation of the Home Rule Class 
 
 
By:        
       Thomas H. Watson, Mayor 
Date:       
 

DEPARTMENT OF FINANCE & SUPPORT SERVICES  
OF THE CITY OF OWENSBORO, KENTUCKY  
 
By: ___________________________   
       Angela Hamric, Director of Finance and Support Services 
Date:       
 
 
G W DEVELOPMENT, INC. 
a Kentucky corporation 
 
By:        
       Matt Hayden, President 
Date:       

 
 

OWENSBORO REGIONAL WATER RESOURCE AGENCY  
 
By: ___________________________   
       Joseph G. Schepers, Executive Director 
Its:   
Date:       
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Exhibit B:  Planned Project Description 
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Exhibit C:  Public Infrastructure Costs 

Pubic Infrastructure   
 Site Preparation  $5,760,800  

 Sanitary Waste Water Improvements $7,249,002                                  

 Storm Sewers and Detention $2,250,998  

 Utilities   $3,000,000  

 Roadways  $15,320,000  

 Public Spaces/Landscaping $1,500,000  

 Public Parking  $3,506,400  

 Total Public Infrastructure $38,587,200  
 

The above cost estimates are intended for description only and not as a limitation of the costs in 
each category that may be recovered pursuant to this Agreement. 
 
To the extent not included in the above cost categories, the following costs from the Annexation 
Agreement shall also be included as Public Infrastructure Costs, with the understanding that State 
Incremental Revenues may only reimburse Approved Public Infrastructure Costs as set forth in the 
Tax Incentive Agreement: 
 

• Land preparation, including, excavation, demolition and clearance work within the 
Development Area; 

• Construction of all on and offsite public utilities including sanitary sewer, storm water 
drainage, waterline, electricity, natural gas, and phone/cable/internet; 

• Retention basins and retaining walls; 
• Roads; 
• Curbs, gutter, sidewalk, greenbelt, public promenades, and approved pedways that connect 

two public spaces; 
• Medians and irrigation within and to public right-of-way; 
• Street lighting; 
• Mitigation costs incurred to achieve compliance with requirements from agencies such as 

Division of Water, FEMA, and EPA; 
• Public spaces, parks such as a bike park in the public right-of-way; 
• Existing utility or service line relocation from within an approved right-of-way; 
• Approved amenities such as fountains, benches, monuments, decorative boundary fencing 

separating a public right-of-way, and sculptures within a public right-of-way (each of these 
items shall be maintained, in all aspects, by the Developer); 

• Outside consulting costs for planning and design of those Project as defined in this 
Agreement; 
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• Interest on debt service for the expense directly attributable to a qualified Capital 
Investment for a Public Infrastructure Cost.  Developer must submit a debt service payment 
schedule and demonstrate, to the satisfaction of the Director of Finance and Support 
Services, that the claimed interest is directly attributable to a Capital Investment for a 
Public Infrastructure Cost; 

• Outside legal and engineering expenses attributable to the development of the Project and 
Development Area; 

• 50% of real estate brokerage commissions/expenses incurred in connection with the sale 
or lease of property within the Project to a TIF qualified purchaser or tenant. 
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Exhibit D:  Affiliates To Which Developer Has Assigned Interests  

 

None at this time 
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Exhibit E:  Memorandum of Agreement between Developer and City  

 



MEMORANDUM OF AGREEMENT

THIS MEMORANDUM OF AGREEMENT made and entered into this 8`h

day of April, 2015, by and between CITY OF OWENSBORO, KENTUCKY, a

municipality of the second class, 101 East Fourth Street, P. O. Box 10003, 

Owensboro, Kentucky 42302 -9003, ( hereafter referred to as " City "), and G W

Development, Inc., 2960 Fairview Drive, Owensboro, Kentucky 42303 ( hereafter

referred to as " Developer "), Gateway Land, LLC of 2960 Fairview Drive, 

Owensboro, KY 42303 ( hereafter collectively referred to as the " Owner "). 

RECITALS

WHEREAS, Owner is the owner of certain tracts of real property

consisting of approximately one hundred and ninety nine ( 199) acres, more or

less ( hereinafter referred to as the " Subject Property" see also Exhibit A), which

is located in the northeast corner of the intersection of the Wendell Ford

Expressway and Kentucky Highway 54 in Daviess County, Kentucky; and

WHEREAS, the Subject Property, which is presently located in an

unincorporated area of Daviess County that is contiguous to the corporate

boundaries of the City, when annexed, developed, and /or sold, will utilize and

benefit from, various municipal services, including public safety, sanitary sewer, 

water, and electric utilities; and

WHEREAS, the social and economic well being of the City is directly

related to, and in many respects dependent upon, the substantial growth of the

City and its tax revenue base through annexation of contiguous territories. In



order to meet various capital needs, especially in the area of public safety, 

provide and maintain infrastructure and other public facilities, promote economic

development, and continue to provide affordable, quality municipal services to

taxpayers; and, 

WHEREAS, the City intends to submit to the state a request for a financial

partnership ( Tax Increment Financing) in funding the necessary infrastructure for

developing in this area; and, 

WHEREAS, as an incentive to incorporate the entirety of the Subject

Property into the City through consensual annexation in order to make all

municipal services available to said property and to facilitate overall municipal

growth, the City desires to reimburse Developer for the cost of the construction of

various public facilities and improvements dedicated to public use and

maintenance within or for the direct benefit of the property, in an amount not to

exceed twenty -five million dollars ($ 25, 000, 000.00), the total cost of the public

facilities, or the total ad valorem ( excluding school tax), net profits, and

occupational tax revenues derived from any property located therein, whichever

is less, over a designated twenty (20) year period. 

NOW, THEREFORE, in consideration of the above recitals and the mutual

covenants and conditions contained herein, the parties agree as follows: 

1. ANNEXATION: Upon the approval and execution of this

Agreement by the parties, Developer shall proceed within the next six months

with formal application for consensual annexation by the City of the Subject

Property and consisting of approximately one hundred and ninety nine ( 199) 
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acres, more or less, and shall give its consent to, and in all other respects, 

support an annexation ordinance proposed to the Owensboro Board of

Commissioners for adoption, pursuant to applicable law. The Owner agrees to

convey fee simple title to Developer to portions of the Subject Property as and

when development of the Subject Property progresses. 

In consideration of the foregoing, the City or its designated agency, shall

accept and assume maintenance of, all public facilities approved by the City

Engineer and constructed by or for the Developer within the Subject Property to

be annexed, including streets, ( both city and state maintained) utilities, roadways, 

alleys, curbs, gutters, parks, bicycle /pedestrian trails, and public infrastructure

including sanitary sewers, stormwater drains, inlets, and retention basins, but

excluding common areas), or other public improvements or right -of -way

dedicated to public use and maintenance on the final development plan or plans

and the final subdivision plat or plats approved by the Owensboro Metropolitan

Planning Commission and filed of record in the Office of the Daviess County

Clerk, hereafter referred to as " Public Facilities." Once fully completed to the

approved specifications, all maintenance of the Public Facilities required

hereunder shall be performed by the City according to its approved maintenance

schedule, as may be changed from time to time. 

2. ZONING: Developer intends to develop the Subject Property as a

Mixed Use Development including commercial, professional, office, retail and

multi - family uses. The parties hereto acknowledge, understand and agree that

the incentives herein provided by the City are based on the Mixed Use
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Development proposed by Developer at the time of this Agreement and

Developer shall not seek rezoning for any other use of any unit, tract, lot or

individual parcel within the Subject Property which it holds legal title to or has a

vested or controlling ownership interest in, without the approval of the

Owensboro Metropolitan Planning Commission and shall, in any conveyance to

another person or entity, ensure that this restriction runs with the land as to

subsequent owners. This restriction shall only run with the land and be in effect

for the period of time that Developer receives any reimbursement under this

Agreement. 

3. INCENTIVES: REIMBURSEMENT FOR COST OF PUBLIC

FACILITIES; CALCULATION OF TAX REVENUES; LIMITATIONS: 

A) Incentives: In consideration of the consensual annexation of

the aforementioned Subject Property, the City hereby agrees to reimburse

Developer for the verified cost of the Public Facilities required to be constructed, 

improved or consumed by Public Facilities as provided for in Section ( C) 1. below, 

its employees, agents or contractors, within or for the direct benefit of the

property annexed herein, subject to the terms, conditions, and limitations set

forth herein, whether incurred prior to the date hereof or thereafter. It is hereby

agreed that the costs of Public Facilities incurred by Developer up to the date

hereof equals $906,879. 63. 

B) Public Facilities: In addition to those stated above, and for

purposes of this section, Public Facilities include those items listed as

Recoverable Costs" on Attachment 1 and streets ( both city and state
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maintained), roadways, curbs, gutters, public street medians, and infrastructure

including water pipes, sanitary sewers, storm drains), inlets, retention basins, 

shown and dedicated to the City on any final subdivision plat approved by the

City Engineer and by the Owensboro Metropolitan Planning Commission and

filed of record in the office of the Daviess County Court Clerk) both within or for

the direct benefit of the property being annexed. 

C) Reimbursement for Public Facilities: Source of Funding: 

1. The City shall reimburse Developer for the actual

costs incurred ( this may include interest on debt incurred by the Developer which

is directly attributable to the cost of eligible reimbursable expenses) in connection

with the construction of Public Facilities within, or for the direct benefit of, the

Subject Property upon the release of any public improvement bond or other

surety and submission of an itemized invoice properly documenting the same, 

including the fair market value of the acreage consumed by the Public Facilities

including roads, parks, streets and retention basins. The parties have agreed

that the fair market value of the acreage consumed by the Public Facilities shall

be calculated at $ 165, 000 per acre, or applicable portion thereof, throughout the

term of this Agreement. If the parties are unable to agree upon the fair market

value of the contributed acreage, the value shall be determined by an

independent third party appraiser to be chosen by the mutual agreement of the

parties. Developer shall submit invoices to the City' s Finance Manager on a

quarterly basis. Upon verification and approval by the City Engineer, the Finance

Manager shall process the invoice( s) for payment. Payments for verified and
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approved invoices are paid in the months of February, May, August, and

November provided the Developer submitted the applicable invoices at least 30

days prior to the first day of each payment month. 

2. Expenses to be reimbursed by City to Developer

under this Agreement shall be paid solely from all real and personal property, 

occupational, and net profits tax/ fee revenues ( excluding school taxes /fees, 

franchise bank deposit taxes, any and all in lieu of present or future taxes /fees, 

and any taxes levied and restricted to a specific purpose) derived by the City

from the Subject Property, hereafter referred to as " Tax Revenues," over a

maximum period of twenty ( 20) years ( the " Reimbursement Term "). The twenty

20) year Reimbursement Term shall commence upon receipt of a written

request for same by the Developer to the City, or, automatically five ( 5) years

from the date of execution of this Agreement, whichever first occurs. The City' s

obligation to reimburse Developer for the cost of public facilities shall commence

on the first day of the next fiscal quarter after the twenty (20) year term begins. 

3. It is understood that all reimbursements provided in this

Agreement shall be made solely to the present developer and not to any

subsequent developer, purchasers, tenants, or other interests present or future. 

4. The City intends to seek the creation of a state

sanctioned Tax Increment Financing ( TIF) district that will include the Subject

Property. In connection therewith, the City will incur various consulting and

professional fees ( "Consulting Costs "). Upon final approval of the TIF by all

necessary governmental agencies, Developer agrees to reimburse the City for
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one -half of the Consulting Costs, up to a maximum reimbursement of $70, 000. 00

to be paid from the proceeds of the first annexation ( TIF) reimbursement

received by Developer. 

D) Accounting: The Director of Finance and Support Services

and the Finance Manager are authorized and directed to collect and deposit all

Tax Revenues derived by the City from the Subject Property annexed hereby, in

a separate, dedicated account established for the Subject Property incorporated

by the City through consensual annexation, for the twenty ( 20) year

Reimbursement Term designated herein. To assist the Finance Department in

tracking tax revenues derived from the development, sale, and /or lease of real

and personal property within the Subject Property, Developer shall, at its own

expense, promptly provide the City with a copy of the final subdivision plat

approved by the Owensboro Metropolitan Planning Commission and filed in the

Office of the Daviess County Clerk, any deeds of conveyance, and the names

and mailing addresses of any person, firm or corporation with a leasehold

interest in any portion of subject property. Developer will use its best efforts to

include in all deeds of conveyance or leases of any portion of the Subject

Property a provision requiring the grantee or lessee, as the case may be, to

comply with the reporting requirements of the City as to Tax Revenues in order to

enable the City to pay Developer the reimbursement provided for hereunder. 

During the term of this Agreement, Developer shall also notify the City' s Director

of Finance and Support Services of the sale, transfer, and /or lease of any portion

of subject property to any other person or entity for commercial development or
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other use by providing a copy of the deed of conveyance or the name and

mailing address of any person, firm or corporation with a leasehold interest. 

It is agreed that in the event the Developer sells, transfers and /or leases

any part of the subject property, Developer shall continue to receive the incentive

payments as defined in this Agreement. It is understood that the incentive

payments are to be paid directly to the Developer regardless as to who owns

and /or leases the Subject Property provided the Developer is in compliance with

all terms of this Agreement. 

Additionally, payment under this Agreement is contingent upon those

entities or persons from whom such Tax Revenues were derived, properly

reporting such to the City of Owensboro. In the event that an entity or person

does not properly report such Tax Revenues in a sufficient format to enable the

City to attribute those Tax Revenues to the Subject Property, the payment will be

withheld until a proper reporting has been received and processed. City and

Developer agree that both shall immediately utilize any and all available means

or authority to require those entities or persons to immediately and properly

report such Tax Revenues so as not to delay further payment to Developer. 

E) Limitation on Reimbursement of Expenses: 

1. The City' s maximum liability to Developer for

reimbursement of the cost of qualified Public Facilities shall not exceed twenty - 

five million dollars ($ 25,000, 000. 00), the total verified cost of the public facilities, 

or the total sum of all Tax Revenues collected by the City from the Subject

Property, whichever is less, over the designated twenty ( 20) year



Reimbursement Term. Tax Revenues collected by the City from the Subject

Property prior to the commencement of the Reimbursement Term are not eligible

for payment to the Developer under this Agreement. The City shall reimburse

Developer for qualified expenses upon receipt of sufficient dedicated Tax

Revenues under Sections 3( C)(2) of this Agreement. 

4. TERM: This Agreement shall commence upon its execution

by both parties and in the absence of a default by either party, shall remain in full

force and effect for the duration of the designated twenty ( 20) year

Reimbursement Term, or until such time as all terms and conditions set forth

herein have been satisfied, whichever first occurs. 

5. DEFAULT; REMEDIES: This Agreement may be terminated by the

City, by written notice, in the event Developer breaches any one or more of the

terms and conditions set forth herein, including failure to timely compete all public

improvements as per applicable ordinances, Planning and Zoning requirements, 

and the City' s Private Development Policy which is incorporated herein by

reference as Exhibit 2, and fails to cure said breach within a reasonable time

after written notice thereof. This Agreement may be terminated by Developer in

the event the City fails to reimburse Developer for qualified public facility

expenses on the terms and conditions set forth herein, and fails to cure said

breach within a reasonable time after written notice thereof by Developer. 

Upon a material breach of this Agreement by either party, the non- 

breaching party shall be entitled to all remedies at law or equity, including but not

limited to, specific performance or mandatory injunctive relief, rescission, or
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compensatory and consequential damages arising therefrom; provided, however, 

a material breach by the City notwithstanding, under no circumstances shall the

City be required to de -annex property annexed pursuant to this Agreement, 

which process is a discretionary and non - negotiable legislative function, nor shall

the City' s total liability ever exceed the total verified cost of the public facilities or

the total sum of all Tax Revenues collected by the City from the Subject Property, 

whichever is less. 

6. NOTICES: Any written notices or requests required under the

terms of this agreement shall be given to the following: 

CITY: City of Owensboro, Kentucky
Attention: City Attorney
P. O. Box 10003

101 East 4th Street

Owensboro, Kentucky 42302 -9003

DEVELOPER: Gateway Land, LLC
2960 Fairview Drive

Owensboro, Kentucky 42303

7. AGREEMENT NULL AND VOID: This Agreement shall terminate, 

and otherwise become null and void, and neither party shall have any further

liability to the other, if the Subject Property described herein is not incorporated

into the City by the Owensboro Board of Commissioners or the Commonwealth

of Kentucky through consensual Annexation or, if for any reason, the Subject

Property is de- annexed at any time. Additionally, the Developer shall have the

right to terminate this Agreement if the Subject Property described herein is not

incorporated into a tax increment financing incentive agreement between the

Commonwealth of Kentucky, or a department or agency thereof, and the City of
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Owensboro, or a department or agency thereof, at any time prior to the

Reimbursement Term. 

8. ENTIRE AGREEMENT: This Agreement constitutes the entire

agreement and understanding between the parties and supersedes all prior

agreements, promises, communications, representations, whether oral or written, 

by any employee, officer, or representative of either party hereto. There are no

promises, representations, covenants, undertakings, restrictions, or conditions, 

other than those expressly set forth herein. Any subsequent amendment hereto

shall be in writing and executed by authorized representatives of both parties. 

This Agreement shall be binding upon, and inure to the benefit of, the parties

hereto and their respective successors and assigns, provided, however, that this

Agreement shall not be transferred or assigned at any time by Developer without

the express written consent of the City. 

9. SEVERABILITY: The provisions of this Agreement are

independent of and severable from each other, and no provision shall be effected

or rendered invalid or unenforceable by virtue of the fact that for any reason, 

other provisions herein may be invalid or unenforceable, in whole or in part. If a

court of competent jurisdiction determines that any provision of this Agreement is

invalid or unenforceable as written, a court may interpret, construe, rewrite or

revise such provision, to the fullest extent allowed by law, so as to make it valid

and enforceable consistent with the intent of the parties. In the event a court of

competent jurisdiction finally determines that any portion of this agreement is



invalid or unenforceable as written, neither party shall have any liability to the

other as a result thereof. 

IN WITNESS WHEREOF, the parties have executed this Memorandum of

Agreement as of the day and year first hereinabove written. 

FIRST PARTY: CITY BORO, KENTUCKY

By
Ron P yne, M or

ATTEST: 

Beth C cil, City Clerk

DEVELOPER: G W DEVELOPMENT, INC

By l " 
Matthew R. Hayd , Preside -n-f

OWNER: GATEWAY LAND, LLC

By

Matthew R. Hayden, Manager
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Attachment 1

Recoverable Costs- must be within the Subject Property unless otherwise
indicated herein

Land preparation, including, excavation, demolition and clearance work
within the Subject Property; 
Construction of all on and offsite public utilities including sanitary sewer, 
storm water drainage, waterline, electricity, natural gas, and

phone /cable /internet; 

Retention basins and retaining walls
Roads; 

Curbs, gutter, sidewalk, greenbelt, public promenades, and approved

pedways that connect two public spaces; 

Medians and irrigation within and to public right -of -way; 
Street lighting; 
Mitigation costs incurred to achieve compliance with requirements from

agencies such as Division of Water, FEMA, and EPA; 

Public spaces, parks such as a bike park in the public right -of -way; 
Existing utility or service line relocation from within an approved right -of- 
way: 

Approved amenities such as fountains, benches, monuments, decorative

boundary fencing separating a public right -of -way, and sculptures within a
public right -of -way (each of these items shall be maintained, in all aspects, 
by the Developer); 
Outside consulting cost for planning and design of those Public Facilities
as defined in this Agreement; 

Interest on debt service for the expense directly attributable to a qualified
Recoverable Costs. Developer must submit a debt service payment

schedule and demonstrate, to the satisfaction of the Director of Finance

and Support Services, that the claimed Recoverable Costs is directly
attributable to a qualified Recoverable Cost. 

Outside legal and engineering expenses attributable to the development of
the Subject Property. 
50% of real estate brokerage commissions /expenses incurred in

connection with the sale or lease of property within the Gateway
Commons development to a TIF qualified purchaser or tenant. 
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First Amended Memorandum of Agreement

THIS FIRST AMENDED MEMORANDUM OF AGREEMENT made and entered into this

day of June, 2017, by and between CITY OF OWENSBORO, KENTUCKY, a municipal

corporation of the home rule class, 101 East Fourth Street, P. O. Box 10003, Owensboro, Kentucky

42302- 9003, ( hereafter referred to as " City"), and G W Development, Inc., 2960 Fairview Drive,

Owensboro, Kentucky 42303 ( hereafter referred to as " Developer"), Gateway Land, LLC of 2960

Fairview Drive, Owensboro, KY 42303 ( hereafter collectively referred to as the " Owner").

RECITALS

WHEREAS,  Owner is the owner of certain tracts of real property consisting of

approximately 190.468 acres, more or less, which was annexed into the City in 2015; and

WHEREAS, as an incentive to incorporate the entirety of the 190. 468 acres into the City

through consensual annexation the City and Developer entered into the Memorandum of
i

Agreement, dated April 8, 2015 ( the" Original MOA") which set out the terms and conditions for

the annexation; and

WHEREAS, the social and economic well being of the City is directly related to, and in

many respects dependent upon, the substantial growth of the City and its tax revenue base

through annexation of contiguous territories. In order to meet various capital needs, especially in

the area of public safety, provide and maintain infrastructure and other public facilities, promote

economic development, and continue to provide affordable, quality municipal services to taxpayers;

and

WHEREAS, the Developer has acquired additional land that it wishes to annex into the City

and include under the terms and conditions of the Original MOA, subject to the modifications

contained herein.

1
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NOW, THEREFORE, in consideration of the above recitals and the mutual covenants and

conditions contained herein, the parties agree as follows:

t.       " Exhibit A" of the Original MOA is hereby replaced in its entirety by " Amended

Exhibit A" as attached hereto and incorporated herein by reference.

2.       The words twenty- five million dollars ($ 25, 000, 000. 00) in Section ( E)( 1) of the

Original MOA shall be replaced with twenty- seven million dollars ($ 27, 000, 000. 00).

3.       Except as set forth in this Amendment, the Original MOA is unaffected and shall

continue in full force and effect in accordance with its terms. If there is conflict between this

amendment and the Agreement or any earlier amendment, the terms of this amendment will prevail.

IN WITNESS WHEREOF, the parties have executed this First Amended Memorandum of

Agreement as of the day and year first hereinabove written.

FIRST PARTY:   CITY OF OWENSBORO `

By     /  a/,

Thomas H. Watson, Mayor

ATTEST:

H
Bet Cecil, City Clerk

DEVELOPER:    G W DEVELOPMENT, INC.

By
atthew R. Hay en, President

2
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ACKNOWLEDGEMENT AND CONSENT

This Acknowledgement and Consent is made on this the_ day of lune, 2017, by the City of Owensboro, Kentucky

City").

WHEREAS, GW Development, Inc.(" GW") is the developer of certain properly commonly known as the Gateway

Commons Commercial Development( the" Property");

WHEREAS, on April 8, 2015, City and GW entered into a Memorandum of Agreement which sets forth the terms
and conditions of the incentives made available to GW in consideration of the voluntary annexation of the

Property into the City;

WHEREAS, on May_, 2017, City and GW entered into Amendment 1 to the Memorandum of Agreement;

WHEREAS, the Memorandum of Agreement and Amendment 1 prohibit the transfer or assignment of the incentive

payments without the written consent of City;

WHEREAS, GW desires to conditionally pledge the incentive payments to South Central Bank, Inc.(" Bank"), as

collateral to secure funding, which conditional pledge may constitute an assignment of GW' s right to future
incentive payments.

NOW THEREFORE, City does hereby consent to the conditional assignment of the incentive payments by GW to
South Central Bank, Inc. City agrees that Bank, and any successor in title who acquires the Property from Bank
following a foreclosure or transfer in lieu of foreclosure, shall be entitled to receive the payments as outlined in the

Memorandum of Agreement and Amendment 1. GW agrees to indemnify and save the City harmless from any and
all liability which may arise by reason of the payment of the incentives to the Bank pursuant to the provisions set
forth herein.

CITY OF OWENSBORO

GW does hereby execute this Acknowledgement and Consent to agree to Indemnify and save City harmless from
any and all liability which may arise by reason of the payment of the incentives to the Bank, pursuant to the
provisions set forth herein.

GW DEVELOPMENT, INC.

By:       l

MaCthew R. Hayden, PrCSltlent

C:\ Users\ rayea\ AppData\ Local\ Microsoft\ Wtndows\ Temporary Internet Files\ Content.Outlook\ YIOIPD27\ ACKNO WLEUGEMENT
AND CONSENT 000917. doc Page 1



CONDITIONAL PLEDGE AGREEMENT

THIS CONDITIONAL PLEDGE AGREEMENT(" Agreement") is entered into on this_ day of
June, 2017, by and between GW Development, Inc. (" GW") and South Central Bank, Inc. ("Bank").

WITNESSETH

WHEREAS, GW is indebted to Bank under that certain Promissory Note of even date herewith, in
the original principal sum of$ 17, 000,000.00( the" Loan"); and,

WHEREAS, in order to secure payment of the Loan, GW has agreed to conditionally assign to
Bank its entitlement to receive future incentive payments from the City of Owensboro, Kentucky under that
certain Memorandum of Agreement dated August 8, 2015, as amended by Amendment 1 dated May
2017, upon the terms hereafter set forth, copies of which are attached as EXHIBITS A AND B.

NOW THEREFORE, in consideration of the premises and other good and valuable consideration,

the adequacy and mutuality of said consideration being acknowledged by all parties, it is hereby agreed as
follows:

Conditional Assignment. GW does hereby conditionally assign to Bank all of its right, title and
interest in and to all future incentive payments due GW under the Memorandum of Agreement with the City
of Owensboro, Kentucky dated April 8, 2015, as amended by Amendment 1, dated May_, 2017. The

parties acknowledge that this Is a conditional assignment and so long as GW is not in default in payment of
the Loan, GW shall be entitled to receive and retain all incentive payments received from the City.

In the event of default by GW under the Loan, the Bank shall have the right to notify the City of
such default and to thereafter receive future incentive payments as provided for in the Acknowledgement

and Consent which has been executed by the City, a copy of which is attached as EXHIBIT C.

IN WITNESS WHEREOF, GW has caused this Agreement to be duly executed as of the date first
above written.

GW DEVELOPMENT, INC.

B : cY
Matthew R. Hayden,  reside       -

SOUTH CENTRAL BANK, INC.

By:

C;\ Usem\ rayea\ AppData\ Local\ Mictwolt\ Windows\ Temporary Internet Piles\ Content. Dutlook\ YIOIPDZ7\ Conditional Pledge
Agreement 060917. doc Page 1
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EXHIBIT F:  TAX INCENTIVE AGREEMENT 

 

 

 



HDM-MDK.GATEWAY COMMONS - TIF 

TAX INCENTIVE AGREEMENT 
 

THIS TAX INCENTIVE AGREEMENT (the “Agreement”) dated as of October 
27, 2016, is made by and between (i) the KENTUCKY ECONOMIC DEVELOPMENT 
FINANCE AUTHORITY (the “Authority”) on behalf of the COMMONWEALTH OF 
KENTUCKY (the “Commonwealth”) and (ii) the DEPARTMENT OF FINANCE & 
SUPPORT SERVICES FOR THE CITY OF OWENSBORO, a department of the City of 
Owensboro that the city has designated to manage the Gateway Commons Development 
Area (the "Agency") (collectively the “Parties”). 
 

RECITALS 
 
WHEREAS, the Authority has been created and established as a public body, 

corporate and politic, under KRS Section 154.20-010 and has all the powers, duties and 
responsibilities delegated to it by law and is empowered by KRS 154.30-030 to review 
and approve applications for the Commonwealth’s participation in Tax Increment 
Financing programs and to pledge all, or a portion of, the incremental state tax revenues 
attributable to projects approved pursuant to the Mixed Use Redevelopment in Blighted 
Urban Areas Tax Increment Financing program established by KRS 154.30-060; and 

 
WHEREAS, the Board of Commissioners of the City of Owensboro (the “City”) 

adopted Ordinance No. 16-2015 on June 16, 2015, which established the Gateway 
Commons Development Area pursuant to KRS 65.7049, KRS 65.7051 and KRS 65.7053 
(the “Development Area”); and  

 
WHEREAS, the City has designated the Agency as the entity responsible for 

managing the Development Area on the City of Owensboro’s behalf; and 
 
WHEREAS, the Agency has submitted an application to the Authority pursuant to 

KRS 154.30-030 seeking state participation in the development of the Gateway 
Commons Mixed-Use Tax Increment Financing Project (the “Application”), which 
proposes the development of 262.56 acres at the intersection of Highway 54 and the U.S. 
60 Bypass in Owensboro, Kentucky, which will involve the construction of 
approximately: i) 239,800 square feet of retail space, ii) 45,500 square feet of restaurant 
space, iii) a 55,000 square foot movie theater with a bowling alley, iv) 120,000 square 
feet of commercial office space, v) two hotels, each with at least 150 rooms, and vi) 300 
residential units (the “Project,” which is more particularly described in Exhibit A to this 
Agreement); and 
 

WHEREAS, the Authority adopted Resolution No. TIF-I-15-05 on July 30, 2015 
(the “Inducement Resolution”), preliminarily approving the Project and directing an 
analysis of the Project to determine its net positive economic impact to the 
Commonwealth in accordance with KRS 154.30-030, and the parties executed a 
Memorandum of Agreement dated July 30, 2015 (the “Memorandum of Agreement”) in 
connection with the preliminary approval of the Project; and 
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WHEREAS, AECOM (the “Consultant”), in consultation with the Office of State 
Budget Director and the Finance & Administration Cabinet, has analyzed the data related 
to the project and the Development Area and has submitted the report required by KRS 
154.30-030 (the “Report”), in which the Consultant has determined that the Project will 
not occur without the pledge of state tax incremental revenues to support the 
development of Approved Public Infrastructure Costs (as defined below); and 

 
WHEREAS, based upon the Consultant’s Report, the Office of State Budget 

Director and the Finance & Administration Cabinet has certified to the Authority that the 
Project will result in a net positive economic impact to the Commonwealth and that the 
Project is estimated to generate One Hundred Twenty-Eight Million, Six Hundred Forty 
Five Thousand and 00/100 Dollars ($128,645,000) of Incremental Revenues (as defined 
below) over a 20-year span (the “Certification”); and 

 
WHEREAS, the Authority has determined that the Project meets the minimum 

requirements for a Mixed Use Redevelopment Tax Increment Financing project pursuant 
to KRS 154.30-060; and  

 
WHEREAS, the Authority has determined the amount of Approved Infrastructure 

Costs, identified specific state tax revenues pledged for Incremental Revenues (as defined 
below), set forth the percentage of the pledged Incremental Revenues that will be payable 
to the Agency (the “Increment”) and identified a particular footprint and discreet assets 
and improvements within the Footprint of the Project that are eligible for incentives 
pursuant to the terms of this Agreement; and 
 

WHEREAS, the total Capital Investment in the Project is estimated at One 
Hundred Ninety-Eight Million, Eight Hundred Fifty-Seven Thousand, Two Hundred 
Thousand and 00/100 Dollars ($198,857,200), which includes estimated Public 
Infrastructure costs (as defined in KRS 154.30-010) of Sixty-Two Million, Eighty-Seven 
Thousand, Two Hundred and 00/100 Dollars ($62,087,200); and 

 
WHEREAS, the Authority has determined that the Commonwealth’s participation 

in the Project shall be limited to the pledge of Incremental Revenues to support the 
Approved Public Infrastructure Costs (as defined below) of the Project, as described 
in Exhibit A to this Agreement, in an amount not to exceed Twenty Million, Five 
Hundred Seventy-One Thousand and 00/100 Dollars ($20,571,000) that, in addition to 
the incentives and local tax increments pledged by the City of Owensboro, will encourage 
increased property values, increased employment opportunities and increased economic 
activity; and 
 

WHEREAS, the Authority adopted Resolution No. TIF-F-16-02 (the 
“Resolution”) on October 27, 2016 granting final approval to the Commonwealth’s 
participation in the Project and authorizing the execution and delivery of this Agreement 
by and between the Authority and the Agency, setting for the terms and conditions for the 
Commonwealth’s participation in the Project and the payment of Increments (as defined 
below) to the Agency; and  
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NOW, THEREFORE, in consideration of the premises and the terms and 

conditions hereinafter set forth, the parties to this Agreement hereby agree as follows: 
 

SECTION 1 
DEFINITIONS 

 
In addition to the terms defined in the above recitals, the following additional 

terms used in this Agreement shall have the meanings assigned in this Section 1 unless 
the context clearly indicates that a contrary meaning is intended. 

  
1.1 "Account Numbers" shall have the meaning set forth in Section 3.1 of this  

Agreement.  
  

1.2 “Activation Date” means the date on which the time period for the pledge 
of Incremental Revenues shall commence and shall be set within two years from the 
Commencement Date (as defined below), unless the Authority approves an extension to 
the deadline to establish the Activation Date, in which case the Activation Date must be 
set within four years of the Commencement Date.  The Activation Date shall be 
established in accordance with the terms of Section 4.2 of this Agreement.  

 
 1.3 “Approved Public Infrastructure Costs” means the costs described in KRS 
154.30-010(3) that were incurred within the Footprint and that were reviewed and 
approved by the Authority for recovery from the available Increment.  The Approved 
Public Infrastructure Costs are identified with particularity in Exhibit A, which is 
incorporated into this Agreement by reference, and shall not exceed Twenty Million, Five 
Hundred Seventy-One Thousand and 00/100 Dollars ($20,571,000), as set forth in 
Section 4.1 of this Agreement. 
 

1.4 “Annual Termination Date” means December 31 of each year, beginning 
with the year of the Activation Date, and each December 31 thereafter during the term 
established by Section 6 of this Agreement. 

 
1.5 “Area Business” means (i) a holder of a Kentucky sales tax permit 

collecting and/or remitting sales tax within the Footprint pursuant to KRS 139.200 or (ii) 
an employer (as that term is defined in KRS Chapter 141) with a Physical Presence 
Within the Increment Footprint, or (iii) an Individual, Corporation, Sole Proprietorship or 
Pass-Through Entity with a Physical Presence Within the Footprint. 

 
1.6 “Cabinet” means the Cabinet for Economic Development. 

 
1.7 “Capital Investment” means: 
 

 (a)  Obligations incurred for labor and to contractors, subcontractors, builders 
and materialmen in connection with the acquisition, construction, installation and 
equipping of the Project; 
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  (b) The cost of acquiring land or rights in land within the development area on 
the Footprint of the Project, and any cost incident thereto, including recording fees; 

(c) The cost of contract bonds and of insurance of all kinds that may be 
required or necessary during the course of acquisition, construction, installation and 
equipping of the Project which is not paid by the contractor or contractors or otherwise 
provided; 
  (d) All costs of architectural and engineering services, including test borings, 
surveys, estimates, plans, specifications, preliminary investigations, supervision of 
construction, and the performance of all the duties required by or consequent upon the 
acquisition, construction, installation, equipping and rehabilitation of the Project; 
 (e) All costs that are required to be paid under the terms of any contract(s) for 
the acquisition, construction, installation, equipping and rehabilitation of the Project; and 
  (f) All other costs of a nature comparable to those described in paragraphs (a) 
through (e), above, that are incurred relative to improvements within the Footprint. 
 
            1.8    “Corporation” is defined in Section 7701(a)(3) of the Internal Revenue 
Code. 
 

1.9     “Commencement Date” shall mean October 27, 2016.     
 
1.10   “Footprint” means the actual perimeter of the Project and is identified and 

described in Exhibit B - Development Area and State Footprint Map, which is 
incorporated into this Agreement by reference.    

 
1.11 “Increment” means eighty percent (80%) of Incremental Revenues, which 

is the amount payable to the Agency if all conditions contained in this Agreement have 
been met. 

 
1.12  “Incremental Revenues” means the amount of revenues received by the 

Commonwealth as determined by subtracting Old Revenues from New Revenues in a 
calendar year with respect to the Footprint of the Project. 

 
 1.13  “New Revenues” means the amount received by the Commonwealth with 
respect to:  
 
 (a) Sales Taxes attributed to sales within the Footprint; 
 (b) Ad Valorem Property Taxes on real property located within the Footprint; 
 (c) Income Taxes that an Area Business is required to withhold from the 

wages of its employees pursuant to KRS Chapter 141, and attributable to work or 
services performed within the Footprint, or within and without the Footprint if the 
services performed without the Footprint is incidental to the Area Employee’s 
service within the Footprint; 

 
in the first year after the Activation Date or any year thereafter.  The projected New 
Revenues for the Project are attached as Exhibit C – Projected New State Revenues to 
this Agreement. 
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 1.14  “New Revenues Determination” shall have that meaning as set forth in 
Section 4.6 of this Agreement. 
 
 1.15     “Old Revenues,” for calendar year 2015 (the “Base Year”), is equal to the 
amount determined in Section 4.5 of this Agreement. The Old Revenues shall be adjusted 
each calendar year after the Base Year by adding the Old Revenues calculated for the 
previous calendar year, multiplied by the Consumer Price Index (“CPI”), to the amount 
of Old Revenues calculated for the previous calendar year.  This adjusted amount is the 
Old Revenues for the current calendar year. 

 
1.16  “Project” shall mean the Gateway Commons Mixed-Use Tax Increment 

Financing project as defined in the above recitals and described in Exhibit A, which is 
incorporated into this Agreement by reference.  

 
1.17  “Termination Date” shall be determined pursuant to Section 6 of this 

Agreement, and shall be the earlier of: (i) the Annual Termination Date (as defined 
above), provided that written notice is provided in accordance with Section 6 of this 
Agreement, (ii) the 20th anniversary of the date specified on the executed Notice of 
Activation (Exhibit F) submitted by the Agency, or (iii) June 16, 2055, whichever is 
earlier.  
 
 1.18 “Total Approved Cost” means the maximum amount of Approved Public 
Infrastructure Costs approved by the Authority for the Project and shall not exceed 
Twenty Million, Five Hundred Seventy-One Thousand and 00/100 Dollars ($20,571,000) 
as set forth in detail in Section 4 of this Agreement.   
 

SECTION 2 
REPRESENTATIONS & WARRANTIES 

 
2.1 Representations and Warranties of the Agency.  The Agency hereby 

represents and warrants to the Commonwealth and the Authority as follows: 
 

 (a) Existence.  The Agency is a department of the City of Owensboro that the 
city has designated to manage the Gateway Commons Development Area.    
 
 (b) Authority to Act.  The Agency has the requisite power, capacity and 
authority to execute and deliver this Agreement, to consummate the transactions 
contemplated hereby, and to observe and to perform this Agreement, in accordance with 
its terms and conditions.  The officers and officials executing and delivering this 
Agreement on behalf of the Agency have been or are otherwise duly authorized to enter 
into this Agreement on behalf of the City of Owensboro. 
 
 (c) Validity of Agreement; Compliance with Law.  This Agreement is the 
legal, valid and binding obligation of the Agency and the City of Owensboro and is 
enforceable in accordance with its terms and conditions.  The execution and delivery of 
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this Agreement, and the performance or observance by the Agency of the terms and 
conditions thereof, do not and will not materially violate any provisions of the City of 
Owensboro’s Code of Ordinances, its regulations or any laws applicable to the City of 
Owensboro or the Agency. 
 
 (d) Litigation.  No litigation or proceeding involving the City of Owensboro is 
pending or, to the best of the Agency’s knowledge, is threatened in any court or 
administrative proceeding, which, if determined adversely to the City of Owensboro, 
could have a materially adverse impact on the ability of the Agency to perform any of its 
obligations under this Agreement. 
 
 (e) Conflicting Transactions.  The consummation of the transactions 
contemplated hereby and the performance of the obligations of the Agency under and by 
virtue of this Agreement shall not result in any material breach of, or constitute a default 
under, any contract, agreement, lease, indenture, bond, note, loan or credit agreement to 
which the City of Owensboro is a party or by which the City of Owensboro is bound. 
 
 (f) Disclosure.  This Agreement does not contain any false or misleading 
statement of or omission of any material fact. 
 
 (g) Development Area.  The Development Area described in the Agency’s 
application for the Commonwealth’s participation in the Project meets the requirements 
of KRS 65.7049, and Ordinance No. 16-2015 presented as part of the Application is 
consistent with the requirements of KRS 65.7053. 
 

(h) Payment of Fees and Expenses.  Pursuant to KRS 154.20-033(1), the 
Agency shall, within thirty (30) days from the billing date, pay the costs and expenses of 
all fiscal consultants, attorneys, appraisers, and other agents whom the Authority deems 
necessary or convenient for the preparation, execution, and delivery of this Agreement 
and any other documents which may be delivered in connection with this Agreement, 
including, without limitation, the fees and expenses of counsel employed on behalf of the 
Authority, and all costs and expenses, if any, in connection with the enforcement of this 
Agreement.  The fees for services provided by persons employed on behalf of the 
Authority shall be paid by the Agency directly to the person providing such consultation, 
advisory, legal, or other services.  The Agency shall also pay by the date of execution of 
this Agreement the administrative fees due to the Authority. 

2.2 Representations and Warranties of the Authority on behalf of the 
Commonwealth.  The Authority hereby represents and warrants to the Agency as follows: 
 
 (a) Authority to Act.  The Authority has the requisite power, capacity and 
authority to execute and deliver this Agreement, to consummate the transactions 
contemplated herby, and to observe and to perform this Agreement in accordance with its 
terms and conditions.  Each of the officials executing and delivering this Agreement on 
behalf of the Authority has been and is duly authorized to enter into this Agreement on 
behalf of the Commonwealth. 
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 (b) Validity of Agreement; Compliance with Law.  This Agreement is the 
legal, valid and binding obligation of the Authority and the Commonwealth enforceable 
in accordance with its terms and conditions.  The execution and delivery of this 
Agreement, and the performance or observance by the Commonwealth of the terms and 
conditions thereof, do not and will not violate any provisions of the Commonwealth’s 
Constitution, or any laws applicable to the Commonwealth. 
 

SECTION 3 
AGENCY’S COVENANTS 

 
3.1 New Revenues Requirement.  The Agency shall use reasonable efforts to 

have each Area Business maintain separate tax numbers for each business situs in the 
Footprint (the “Account Numbers”) where the Area Business generates State Taxes as 
defined and identified in Section 4.4 from locations or activities from both within and 
outside the Footprint.  The Account Numbers shall be used exclusively to report State 
Taxes received by the Commonwealth with respect to the Footprint. 
 

3.2 Minimum Capital Investment.   
 
 (a) The Parties agree that the Minimum Capital Investment for the Project is 
Twenty Million Dollars ($20,000,000) (the “Minimum Capital Investment”).  The 
Minimum Capital Investment shall include all Capital Investment attributable to the 
Project on or after July 30, 2015. 
  
 (b) The date by which the Minimum Capital Investment is expected to occur 
is January 1, 2020 (the “Capital Investment Date”).   
   
 (c) The Agency shall certify it has met the Minimum Capital Investment 
requirement on or before the Capital Investment Date by submitting Exhibit D within 30 
days of the Capital Investment Date or as soon as the Minimum Capital Investment has 
been made, whichever occurs first.   
  

3.3 Verification of Approved Public Infrastructure Costs.  Beginning with the 
Commencement Date, the Agency shall submit a semi-annual Affidavit of Capital 
Investment, substantially in the form of Exhibit D, certifying to the Authority the Capital 
Investment made in the Project, and shall include a summary of the actual expenditures 
made with respect to Approved Public Infrastructure Costs during the previous six 
months (with the exception of the report due July 31, 2017, which will contain 
documentation pertaining to Capital Investment and Approved Public Infrastructure 
Costs incurred from July 30, 2015 through June 30, 2017).  The documentation shall 
clearly tie each expenditure made to a particular item of Approved Public Infrastructure 
Cost and shall include supporting detail, including the Zone and specific facility to which 
the expenditure was related.  The Agency shall include documentation of other non-
recoverable Capital Investment as well with similar detail.  Once the Minimum Capital 
Investment requirement is achieved, the report required by this Section shall then be filed 
on an annual basis (due July 31st of each year) until the Project is completed and the total 
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expenditures for Capital Investment and Approved Public Infrastructure Costs have been 
made.  The Affidavit of Capital Investment shall be verified by an independent certified 
public accountant when: (i) the Minimum Capital Investment threshold is achieved,  (ii) 
the investment in Approved Public Infrastructure Costs equals or exceeds Total 
Approved Costs, and (iii) the development of the Project is completed and the total 
expenditures for Capital Investment and Approved Public Infrastructure have been made. 
The reports required by this Section shall be made using a form substantially similar to 
Exhibit D attached to this Agreement. 
 

3.4 Duplication Prohibited.  Notwithstanding any other provision in this 
Agreement, the Agency shall not count any one cost in more than one category or attempt 
to recover the same cost more than once. 

 
3.5  Net Positive Economic Impact of the Project.  The Commonwealth’s 

participation in the Project, and the disbursement of Increments pursuant to this 
Agreement, are contingent upon the Project resulting in a net positive economic impact to 
the Commonwealth.  In the event that the scope or design of the Project is revised from 
the description provided in this Agreement, including Exhibit A, or if the completed 
construction of the Project does not adhere to the description of the Project provided in 
Exhibit A, the Authority reserves the right to: i) reevaluate the economic impact of the 
Project and to redetermine the Total Approved Costs and Approved Public Infrastructure 
Costs available for Increments, or ii) to declare the failure to construct the Project 
represented in Exhibit A to this Agreement an Event of Default and to pursue any of the 
remedies enumerated in Section 7.2 of this Agreement.  

 
3.6 Request for Disbursement of Increment.  The Agency shall submit all 

information required by this Section 3 as well as a Request for Disbursement in a form 
substantially similar to Exhibit E in order to be eligible for Increment disbursement as 
provided in Section 4.   
 

SECTION 4 
ACTIVATION AND INCREMENT DISBURSEMENT 

 
 4.1 Total Approved Costs.  The Authority has authorized a maximum of 
Twenty Million, Five Hundred Seventy-One Thousand and 00/100 Dollars ($20,571,000) 
for the support of the Approved Public Infrastructure Costs associated with the 
development of the Project.  The Total Approved Costs shall be equal to the lesser of (i) 
Total Approved Costs as set forth herein, or (ii) the actual amount of Approved Public 
Infrastructure Costs expended, as verified by the Authority pursuant to Section 3.3 of this 
Agreement.  The payment of Increments for the support of Approved Public 
Infrastructure Costs is contingent upon compliance with all terms of this Agreement.  
 

4.2 Activation.  The Activation Date is the date on which the time period for 
the pledge of Incremental Revenues shall commence and must be set within two years 
from the Commencement Date (as defined in Section 1.2 of this Agreement).  To 
establish the Activation Date, the Agency shall notify the Authority by submitting the 
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Notice of Activation attached as Exhibit F to this Agreement.  The Authority may, at its 
sole discretion, approve the extension of the two-year period to establish the Activation 
Date to no more than four years from the Commencement Date in accordance with KRS 
154.30-010(1) upon the submission by the Agency of the Activation Date Extension 
Request form attached as Exhibit G to this Agreement.  The extension of the Activation 
Date period shall only be valid when the Activation Date Extension Request is approved 
and executed by any authorized signatory (as set forth in the Authority’s Bylaws) for the 
Office of the Secretary of the Cabinet for Economic Development or any authorized 
signatory (as set forth in the Authority’s Bylaws) for the Office of Financial Services, but 
formal action of the Authority shall not be required.  

 
4.3 Increment Payment.  Provided that the Minimum Capital Investment is 

confirmed by the Authority as set forth in Section 4.7, and the Project has activated in 
accordance with Section 4.2, and the Agency has incurred Approved Public Infrastructure 
Costs that have been verified by the Authority pursuant to Section 3.3, and the Agency 
has otherwise complied with the terms of this Agreement, the Commonwealth agrees to 
pay the Increment determined pursuant to Section 4 of this Agreement.  The Agency shall 
be entitled to receive Increments for each calendar year during the Term of this 
Agreement (as defined in Section 6), beginning with the first calendar year after the 
calendar year in which the Activation Date occurs, until: (i) the date on which the 
aggregate Increment(s) paid to the Agency by the Commonwealth on a cumulative basis 
during the term of the Agreement equals the Total Approved Costs; (ii) the effective date 
of either Party’s election to terminate this Agreement pursuant to Section 6; or (iii) there 
is an Event of Default pursuant to Section 7 of this Agreement.  The Commonwealth 
shall have no obligation to make payments if there is no Increment available for 
distribution in any given year, or to pay more than the amount available for distribution.  
The recovery of Approved Costs and payment from the Commonwealth is contingent 
upon available Increment.  
 

4.4 Increment.  The amount of the Increment shall be eighty percent (80%) of 
Incremental Revenues (difference between New Revenues and Old Revenues) as defined 
in Section 1.  Incremental Revenues shall include state revenues resulting from the 
following taxes:   
 

(a)  Ad Valorem Property Taxes levied under KRS 132.020(1)(a) (the “Ad 
 Valorem Property Taxes”); 

(b)   Individual Income Taxes that an Area Business is required to withhold from 
the wages of its employees pursuant to KRS Chapter 141, and attributable to work 
or services performed within the Footprint, or within and without the Footprint if 
the services performed without the Footprint is incidental to the Area Employee’s 
service within the Footprint (“Income Taxes”); and 
(c) Sales Taxes levied under KRS 139.200 (“Sales Taxes”)  

 
(the taxes identified in this Section 4.4 shall be collectively referred to as the “State 
Taxes”) which were identified and approved by the Authority for the Project.  The 
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determination of Old Revenues and New Revenues shall be based upon the State Taxes 
identified in this Section 4.4 for the Project Footprint. 
 

4.5 Old Revenue Determination. Because Incremental Revenues are measured 
by subtracting Old Revenues from New Revenues, a determination of Old Revenue is 
necessary prior to a distribution of the Increment.  Notwithstanding anything in this 
Agreement to the contrary, before the Commonwealth shall be required to pay to the 
Agency any Increment to which the Agency shall be eligible for each year during the 
term of this Agreement, the Old Revenue Determination described in Section 5.4 of this 
Agreement must be calculated and set forth as Exhibit H to this Agreement.  Exhibit H  
shall set forth the amounts which are deemed to be Old Revenue for the Base Year and 
shall set forth the CPI or other adjustments to be made annually.   
 

4.6 New Revenue Determination.  The projected New Revenues as set forth in 
the Consultant’s Report are set forth in Exhibit C and are attached and incorporated 
herein. The requirements set forth in Section 4 shall be used by the Agency to calculate in 
each calendar year during the term of this Agreement, with reasonable accuracy, the 
amount of actual New Revenues for that calendar year (the “New Revenues 
Determination”).  The Agency shall submit the New Revenues Determination in writing 
to the Authority for review, along with a report which includes (i) the name of each Area 
Business and (ii) all state tax account numbers used by each Area Business in connection 
with the Footprint.  
 

4.7 Minimum Capital Investment.  Notwithstanding anything in this 
Agreement to the contrary, the Agency shall not receive any disbursement of the 
Increment until the Minimum Capital Investment is confirmed.  The Minimum Capital 
Investment shall be reported to the Authority on the form prescribed in Exhibit D of this 
Agreement.  If the Minimum Capital Investment is not certified by the Capital Investment 
Date (pursuant to Section 3.2 of this Agreement), the Incremental Revenues shall be 
forfeited to the Commonwealth. 
 

4.8 Request for Increment Disbursement.  The submission by the Agency of 
complete and accurate information required under this Section along with a Request for 
Disbursement (substantially in the form of Exhibit E or other format acceptable to the 
Agency and the Authority) shall constitute a formal request for the Increment.  The 
Authority, with assistance from the Department of Revenue, shall review and verify the 
information submitted and shall certify the verified amount pursuant to KRS 154.30-090.   
 

4.9 Time of Payment.  For each calendar year beginning with the calendar 
year after the calendar year in which the Activation Date occurs, ninety (90) days after 
the Authority notifies the Agency that the information submitted in connection with a 
Request for Disbursement of Increment is complete and in order, the Commonwealth 
agrees to pay to the Agency the Increment, provided that all conditions provided in 
Section 4 of this Agreement have been met. 
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4.10 Compliance Certification.  Notwithstanding anything in this Agreement to 
the contrary, if the Authority has not notified the Finance and Administration Cabinet 
pursuant to KRS 154.30-090 that the Agency is in compliance with the terms of this  
Agreement, the Incremental Revenues shall not be disbursed until such time as the 
certification has been provided by the Authority. 
 

4.11 Use of Increment.  The Agency covenants and agrees that it will use the 
Increment received pursuant to this Agreement for the support of Approved Public 
Infrastructure Costs in connection with the Project.  If the Increment is used to support 
notes, bonds or other debt obligations with respect to the Project, the Agency shall utilize 
the Increment received in a given year to (1) pay the current financing costs, and (2) 
maintain a fully funded reserve.  Any excess beyond that used for the purposes in the 
preceding sentence shall be used to provide for the retirement or defeasance of all or a 
portion of the remaining financing costs secured by the Increment.  If, as of the 
Termination Date, the Increment calculated and paid over the term of this Agreement is 
insufficient to pay off the notes, bonds or other debt obligations, the parties acknowledge 
and agree that neither the Authority nor the Commonwealth shall have any liability with 
regard to the remainder of the notes, bonds or other debt obligations.  Within 120 days 
after the close of the preceding calendar year, the Agency shall provide an annual 
certification, substantially in the form of Exhibit I to this Agreement, verifying that the 
Increment(s) received pursuant to this Agreement during the preceding year were used 
for the support of the Approved Public Infrastructure Costs identified in Exhibit D.  The 
Agency acknowledges and agrees that this disclosure shall be matter of public record that 
may be subject to disclosure to the General Assembly, provided in response to requests 
for public records pursuant to the Kentucky Open Records Act or published by the 
Authority at its sole discretion for the purpose of issuing public reports, publications or 
any other documentation that the Authority deems necessary.   
 

SECTION 5 
OLD REVENUE 

 
5.1 Base Year.  The Base Year for the Project shall be 2015, the last calendar 

year ending prior to the Commencement Date.  Upon receipt of the information required 
in Section 5.3 and 5.4, the Authority shall determine, in consultation with the Department 
of Revenue, whether the Base Year is a true and accurate depiction of historic revenues 
for the Footprint.  Pursuant to KRS 154.30-010(23), the Authority may consider the three 
years prior to the Commencement Date (the “Three Year Base”) as an alternative to a 
single Base Year.   
 

5.2 Old Revenue Adjustment.  The Old Revenues shall be adjusted each year 
by the percentage increase, if any, of the CPI or a comparable index, or an alternative 
percentage increase determined appropriate by the Authority as set forth in KRS 154.30-
010. 
 

5.3 Agency’s Requirements.  The Agency shall calculate with reasonable 
accuracy the Old Revenues for the Base Year, and in doing so, the Agency may make 
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such assumptions as may reasonably be required, so long as those assumptions are 
properly documented and supported.  The Agency shall submit its calculations of the Old 
Revenues for the Base Year to the Authority for review and approval, along with a report 
including; (i) the name of each Area Business, and (ii) all state tax account numbers used 
by each Area Business in connection with the Increment Footprint.  
 

5.4 Determination of Old Revenue.  The Authority shall review the 
information submitted by the Agency with regard to Old Revenues and shall determine, 
in consultation with the Department of Revenue, the amounts which are deemed to be 
Old Revenue for the Base Year and indicate any applicable annual adjustments.  The 
determination of Base Year, Old Revenues and annual adjustments shall be set forth in 
Exhibit H and incorporated into this Agreement.  Neither the amount set forth as Old 
Revenue for the Base Year nor the set adjustment shall be subject to change without a 
written Amendment to this Agreement executed by the parties hereto.   
 

SECTION 6 
TERM 

 
The term of this Agreement shall begin on the Commencement Date (as defined 

in Section 1 of this Agreement).  The Agreement shall then automatically renew for 
nineteen (19) consecutive years pursuant to KRS 154.30-070 beginning with the first 
Annual Termination Date, unless either party gives written notice of their desire to 
discontinue the Project at least sixty (60) days prior to the Annual Termination Date 
during any year.  Notwithstanding the above, in no event shall the term of this Agreement 
extend beyond June 16, 2055.  
 

SECTION 7 
DEFAULT 

 
7.1 Events of Default.  Each of the following events or occurrences shall 

constitute an "Event of Default" under this Agreement: 
 

(a)   Bankruptcy.  If there is filed by or against the Agency a petition in 
bankruptcy, or a petition for the appointment of a receiver or trustee, and any such 
petition is not dismissed within sixty (60) days after the date of filing, or if the Agency 
files a petition for reorganization under any of the provisions of the Bankruptcy Code or 
any similar Law, or if the Agency makes a general assignment for the benefit of creditors, 
or if the Agency makes any insolvency assignment or is adjudicated insolvent by any 
court of competent jurisdiction; or  
 
 (b) Covenants, Warranties and Representations.  If any warranty or 
representation made by the Agency in this Agreement shall at any time be false or 
misleading in any material respect, or the Agency shall fail to keep, observe or perform 
any of the terms, covenants, representations or warranties set forth in this Agreement or is 
unable or unwilling to meet its obligations thereunder; or 
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 (c) Obligations to the Authority.  If the Agency shall fail to observe, perform 
or comply with the terms, obligations, covenants, agreements, conditions or other 
provisions of this Agreement or any other agreement, document or instrument related to 
the Project; or 
 
 (d) Failure To Construct the Project.  If the Capital Improvements and 
Approved Public Infrastructure Costs associated with the Project (as represented by the 
Agency in this Agreement and the attached exhibits in order to obtain the 
Commonwealth’s support for the Project) are not completed, or the design and scope of 
the Project is changed without the prior approval of the Authority in accordance with 
Section 8.5 of this Agreement.  
 

7.2 Remedies of the Authority Upon Events of Default.  Notwithstanding 
anything to the contrary set forth herein, upon the occurrence of an Event of Default, the 
Authority, in its sole discretion and without notice to the Agency, may at any time 
exercise any one or more of the following rights and remedies: 
 
 (a) the right to suspend all or a portion of the Increment payment with the 
exception of the portion of the Increment necessary for payment of Increment Bonds (as 
defined in KRS 154.30-010) or securing of Increment Bonds in which case suspension is 
prohibited by KRS 154.30-070(1)(h); and/or 
 (b) the right to seek an appropriate legal or equitable action to enforce the 
Agency’s performance of the terms, covenants and conditions of this Agreement; and/or 
 
 (c) the right to re-determine the Approved Costs available for Increments; 
and/or 
 

(d) the right to revoke the Commonwealth’s participation in the Project; 
and/or 
 
 (e) in the event of a false or misleading representation or warranty, the right to 
recover Increments previously paid; and/or 
 
 (f) termination of the Agreement; and/or 
 

(g) the right to exercise any other rights or remedies that may be available to 
Authority pursuant to this Agreement or under applicable laws, including the recovery of 
previously disbursed Increments. 
 

7.3 Increment Bonds.  Notwithstanding Section 7.1 and the default remedies 
of Section 7.2, KRS 154.30-070(1)(h) prohibits the withholding by any party to this 
Agreement of any incremental revenues if Increment Bonds (as defined in KRS 154.30-
010) are outstanding that are secured by a pledge of those incremental revenues.  

SECTION 8 
MISCELLANEOUS 
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8.1 Notices.  All notices or other communications hereunder from any party 
shall be sufficiently given, and shall be deemed given, when delivered or mailed by 
certified mail, postage prepaid, return receipt requested, to the other parties at their 
respective addresses as follows: 
 
If to Commonwealth 
Or the Authority: Kentucky Economic Development Finance Authority 
 Old Capitol Annex 
 300 West Broadway 
 Frankfort, KY 40602 
 Attn: Chair 
 
If to the Agency:   Department of Finance and Support Services 
    City of Owensboro 
    P.O. Box 10003  
    Owensboro, Kentucky  42302-9003 
    Attn: Ron Payne, Mayor 
 

8.2 Binding Effect.  This Agreement shall be binding upon the Parties hereto 
and upon their respective successors and assigns. 
 

8.3 Severability.  If any clause, provision, or section of this Agreement be 
ruled invalid or unenforceable by any court of competent jurisdiction, the invalidity or 
unenforceability of such clause, provision, or section shall not affect any of the remaining 
clauses, provisions or sections hereof. 
 

8.4 Governing Law.  This Agreement shall be governed by and construed in 
accordance with the laws of the Commonwealth of Kentucky and enforceable in courts of 
competent jurisdiction. 
 

8.5 Entire Agreement; Modifications.  This Agreement constitutes the entire 
agreement of the parties hereto with respect to the subject matter of this Agreement and 
shall not be modified, amended, cancelled or terminated except by an agreement in 
writing signed by the Parties.  If the Agency has reason to request an amendment during 
the Term of the Agreement, it may submit a written request setting forth the need for the 
amendment and requesting approval of same.  Upon submission of a written request, such 
amendment will be subject to the express, prior written consent of the Authority.  
 

8.6 Counterparts.  This Agreement may be executed in any number of 
counterparts by some or all of the parties hereto, each of which shall be an original and 
all of which shall together constitute one and the same instrument. 
 

8.7 Further Assurances.  Each of the Parties hereto shall use reasonable efforts 
and cooperate fully with each other in order to promptly and fully carry out the terms and 
provisions of this Agreement.  Each party hereto shall from time to time execute and 
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deliver such other agreements, documents or instruments and take such other actions as 
may be reasonably necessary or desirable to effectuate the terms of this Agreement. 
 

8.8 Mutual Termination.  In addition to any other provisions relating to 
termination of this Agreement contained herein, this Agreement shall terminate upon the 
written agreement of all the parties hereto. 
 

8.9 Sections.  References to “Sections” shall be to sections of this Agreement, 
unless otherwise expressly designated. 
 

8.10 Section Headings.  Section headings are for reference only and shall have 
no interpretative weight or value. 
 

8.11 Plural.  The plural and singular form of words shall import either or both a 
plural and/or singular meaning, as the case may be. 
 

8.12  Jurisdiction and Venue.  The Parties hereto agree that any suit, action or 
proceeding with respect to this Agreement may only be brought in or entered by, as the 
case may be, (a) the courts of the Commonwealth of Kentucky situated in Frankfort, 
Franklin County, Kentucky, or (b) the United States District Court for the Eastern District 
of Kentucky, Frankfort Division, and the parties hereby submit to the jurisdiction of such 
courts for the purpose of any such suit, action, proceeding or judgment and waive any 
other preferential jurisdiction by reason of domicile.  The parties hereby irrevocably 
waive any objection that they may now or hereafter have to the laying of venue of any 
suit, action or proceeding arising out of or related to this Agreement brought in the courts 
of the Commonwealth of Kentucky situated in Frankfort, Franklin County, Kentucky, or 
the United States District Court for the Eastern District of Kentucky, Frankfort Division, 
and also hereby irrevocably waive any claim that any such suit, action or proceeding 
brought in any one of the above-described courts has been brought in an inconvenient 
forum. 

 
8.13 Disclosure of Information and Reports.  The Agency by execution of this 

Agreement hereby authorizes and agrees that any information reported to the Authority in 
any Exhibit to this Agreement may be disclosed in any public forum, report or 
documentation deemed beneficial to public interest, with the exception of information 
that is not a public record or is confidential under Kentucky law. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed by their officers and officials thereunto duly authorized as of the date first written 
above. 

 
“Agency” 

 
DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES, CITY OF OWENSBORO 

 

  By: ________________________________ 

  Name: ______________________________ 

  Title: _______________________________ 

 
“Authority” 

 
KENTUCKY ECONOMIC DEVELOPMENT 
FINANCE AUTHORITY FOR THE 
COMMONWEALTH OF KENTUCKY 
       

  By: ________________________________ 

  Name: ______________________________ 

  Title: _______________________________ 
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HDM-MDK.GATEWAY COMMONS - TIF 

EXHIBIT A 
	

GATEWAY COMMONS MIXED-USE 
TAX INCREMENT FINANCING PROJECT DESCRIPTION 

	
 
The Gateway Commons Project Mixed-Use Redevelopment in a Blighted Urban Area Tax 
Increment Financing Project is a development expected to include retail, office, and 
residential uses as well as 2 hotels and may include a community center.  The project consists 
of 10 zones located on approximately 200 acres at the intersection of Highway 54 and the 
US-60 Bypass in Owensboro, Kentucky.   
 
The project and its related improvements when fully developed will involve a new capital 
investment of $198,857,200.  The project contains approximately: 
 

• 239,800 square feet of mixed-use space for retail 
• 45,500 square feet for restaurant uses 
• 55,000 square foot movie theater with a bowling alley 
• 120,000 square feet of leasable office space 
• 2 hotels each with 150 rooms 
• 300 residential units 

 
Description by Zone: 
 

Zone 1 
o 35,970 square feet of mixed-use space for retail 
o 6,825 square feet for restaurant uses 
o 24,000 square feet of leasable office space 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 

 
Zone 2 

o 23,980 square feet of mixed-use space for retail 
o 4,550 square feet for restaurant uses 
o 1 hotel with 150 rooms 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 

 
Zone 3 

o 23,980 square feet of mixed-use space for retail 
o 4,550 square feet for restaurant uses 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Public Spaces or Parks; 
Parking 
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Zone 4 

o 47,960 square feet of mixed-use space for retail 
o 9,100 square feet for restaurant uses 
o 1 hotel with 150 rooms 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 
 

Zone 5 
o 35,970 square feet of mixed-use space for retail 
o 6,825 square feet for restaurant uses 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Provision of Utilities; Public Spaces or Parks; Parking 
 
Zone 6 

o Eligible Approved Public Infrastructure Costs include – Land Preparation; 
Provision of Utilities; Public Spaces or Parks 

 
Zone 7 

o 71,940 square feet of mixed-use space for retail 
o 13,650 square feet for restaurant uses 
o 55,000 square foot movie theatre with a bowling alley 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 

 
Zone 8 

o 300 residential units 
o Community Center, if applicable 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 
 

Zone 9 
o 96,000 square feet of leasable office space 
o Eligible Approved Public Infrastructure Costs include – Land Preparation; 

Sewers/Storm Drainage; Provision of Utilities; Roads; Public Spaces or Parks; 
Parking 

 
Zone 10 

o Eligible Approved Public Infrastructure Costs include – Sewers/Storm 
Drainage; Provision of Utilities; Roads  
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After negotiations between KEDFA staff and the Department of Finance of the City of 
Owensboro representatives, the costs available for recovery through TIF may include only 
approved public infrastructure costs incurred after the date of preliminary approval and 
described by Zones above. 
 
This project qualified as a mixed-use project which includes either or both significant public 
storm water and sanitary sewer facilities designed to comply with a community-wide court 
decree mandating corrective action by the local government or an agency thereof.  Therefore, 
the eligible approved infrastructure costs for the sewers/storm drainage public infrastructure 
commitment must be made. 
 
Maximum amount of Incremental Revenue to be released for TIF recovery shall not exceed 
$20,571,000.  The recovery of the eligible costs will occur through Withholding, Sales and 
Property Taxes.  
 



HDM-MDK.GATEWAY COMMONS - TIF 

EXHIBIT B 
 

GATEWAY COMMONS MIXED-USE 
TAX INCREMENT FINANCING PROJECT 

DEVELOPMENT AREA AND STATE FOOTPRINT MAP 
	















HDM-MDK.GATEWAY COMMONS - TIF 

EXHIBIT C 
 

GATEWAY COMMONS MIXED-USE 
TAX INCREMENT FINANCING PROJECT 

 
PROJECTED NEW STATE REVENUES 

 
 





HDM-MDK.GATEWAY COMMONS - TIF 

EXHIBIT D 
 

Affidavit of Capital Investment and 
Approved Public Infrastructure Costs 

 
The Department of Finance and Support Services for the City of Owensboro (the “Agency,” as defined in 
the Agreement) shall submit this Affidavit of Capital Investment Exhibit for the Gateway Commons 
Mixed-Use Tax Increment Financing Project semi-annually by January 30th and July 31st each year 
throughout the Term of the Agreement until the Minimum Capital Investment is made, pursuant to the 
Tax Incentive Agreement (the “Agreement”) dated October 27, 2016.  Once the Minimum Capital 
Investment is achieved, this report shall continue to be filed annually by January 30th of each year.  The 
Affidavit of Capital Investment shall be accompanied by the attached Exhibit D-1 – Certificate of 
Independent Public Accountants of Capital Investment when: (i) the $20,000,000 Minimum Capital 
Investment Threshold has been reached, (ii) the investment in Approved Public Infrastructure Costs 
equals or exceeds Total Approved Costs, or total expenditures for Approved Public Infrastructure Costs 
are completed, whichever occurs first, and (iii) the development of the Project is completed and the total 
expenditures for Capital Investment and Approved Public Infrastructure Costs have been made.  
 
The undersigned, ___________________, after having first being duly sworn, deposes and states as 
follows: 
 
As ___________________ (Title) of the Agency, I am authorized to submit this Affidavit to the 
Kentucky Economic Development Finance Authority (“Authority”) on behalf of the Agency with respect 
to the Tax Incentive Agreement by and between the Authority and the Agency (“Agreement”).  All 
capitalized terms used herein, but not otherwise defined, shall have the meanings ascribed to them in the 
Agreement. 
 
As of _____________, 20__, the _____ is reporting the following:  
 

Summary of the Total Capital Investment Made To-Date Within the Development Area 
 

Zone 

Public 
Infrastructure 

Costs Other Costs TOTAL 
1 $ $ $ 
2    
3    
4    
5    
6    
7    
8    
9    

10    
TOTAL $ $ $ 

 
Applicant shall maintain detailed records of all investment costs as outlined in Section 3.3 
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Identify the Zones from above that are included in the Footprint:  ________________________________ 
 
Has the Minimum Capital Investment Threshold of $20,000,000 been achieved?  ___ YES    ___ NO   
If yes, it was achieved on:  _______________, 20__ 
 
This project qualified as a mixed-use project which includes either or both significant public storm water 
and sanitary sewer facilities designed to comply with a community-wide court decree mandating 
corrective action by the local government or an agency thereof.  Has the proposed investment in 
sewers/storm drainage public infrastructure been made?  ___ YES    ___ NO   
If yes, it was completed on:  _______________, 20__ 
 
Has there been any changes or modifications to the proposed project as described in Exhibit A to the Tax 
Incentive Agreement?  ___  YES    ___  NO  If yes, please list the changes below by Zone: 
 
 

Zone New Description 
  
  
  
  
  
  

 
Please Note: Failure to build out the project as described in the application and reflected in Exhibit A 
to the Agreement may result in a default or a reduction in the Commonwealth’s participation in the 
Project and the amount of any Increment(s) payable. 
 
The amounts reported in this affidavit are true and accurate to the best of my knowledge.  Evidence of the 
amounts reported is kept by the Agency and is available for review by a representative of the Authority at 
any time pursuant to the Agreement.  

DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES FOR THE CITY OF OWENSBORO 

 
 
        _________________________________ 
         [Signature of Individual] 
 
                   _________________________________ 
         [Printed Name] 
 
        _________________________________ 
         [Date]                           
STATE OF:   ) 
  ) 
COUNTY OF:   ) 
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The foregoing instrument was subscribed, sworn to and acknowledged before me this _____ day 
of ___________, 20___, by ____________________________ as ______________ [Title] of the 
Department of Finance and Support Services for the City of Owensboro, on behalf of said entity. 

My commission expires:    

   
NOTARY PUBLIC 
 
(SEAL) 
 

 
Please submit this report to the following address:  Cabinet for Economic Development 

Old Capitol Annex 
300 West Broadway 
Frankfort, Kentucky 40601 
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Exhibit D-1 – Certificate of Independent Public Accountants 
of Capital Investment 

 
 
The Department of Finance and Support Services for the City of Owensboro’s Affidavit of Capital 
Investment Exhibit for the Gateway Commons Mixed-Use Tax Increment Financing Project must be 
certified by an independent CPA at the following dates when:  (i) the $20,000,000 Minimum Capital 
Investment Threshold has been reached, (ii)  the investment in Approved Public Infrastructure Costs 
equals or exceeds Total Approved Costs, and (iii) the development of the Project is completed and the 
total expenditures for Capital Investment and Approved Public Infrastructure Costs have been made.  
 
The undersigned, being the independent certified public accounts for the Department of Finance and 
Support Services for the City of Owensboro hereby certify as of this ____ day of 
________________________, 20__, to the Kentucky Economic Development Finance Authority (the 
“Authority”) that after reasonable due diligence they have determined as follows: 
 

1) The aggregate amount of capital investment costs paid in the Development Area since the 
preliminary approval of the Project through ______________, 20__, is: 

 
Public 

Infrastructure Costs Other Costs TOTAL 
$ $ $ 

 
2) The Minimum Capital Investment Threshold of $20,000,000 was achieved on _______________, 

20__.  The final capital investment for the Project was incurred on _______________, 20__. 
 

3) The aggregate amount of capital investment costs incurred since the preliminary approval of the 
Project were for the Project as described in Exhibit A to the Tax Incentive Agreement. 

 
4) The aggregate amount of capital investment costs paid in the Footprint, which includes Zones 

_____________________, since the preliminary approval of the Project through 
______________, 20__, is: 

 
Public 

Infrastructure Costs Other Costs TOTAL 
$ $ $ 

 
 
 
       _____________________________________ 
        
 
                   By:  _________________________________ 
         
 
        Title:  _______________________________  
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EXHIBIT E 
Request for Disbursement 
Gateway Commons Mixed-Use 

Tax Increment Financing Project 
 
This Exhibit must be submitted by April 30th of each year to make a Request for Disbursement of 
the Increment for the preceding calendar year.  Provided that the Minimum Capital Investment is 
confirmed by the Authority as set forth in Section 4.7 of the Agreement, and the Project has 
activated in accordance with Section 4.2 of the Agreement, and the Agency has incurred 
Approved Public Infrastructure Costs that have been verified by the Authority pursuant to 
Section 3.3 of the Agreement, and the Agency has otherwise complied with the terms of the 
Agreement, the Cabinet for Economic Development will forward this request for disbursement to 
the Department of Revenue for further processing.  Please note any available increments will be 
held in escrow pending certification that the $20,000,000 Minimal Capital Investment threshold 
has been reached.  The failure to achieve the Minimal Capital Investment threshold by January 1, 
2020 will result in the forfeiture of all accrued Increment(s) to the Commonwealth. 
 
For Business Taxpayers:  This exhibit must be accompanied by the Tax Increment Financing 
Business Questionnaire for any business that operates within the footprint during the calendar 
year.  Failure to provide the questionnaire for any businesses operating within the footprint will 
cause the Increment to be calculated without regard to the tax receipts from the noncompliant 
business.    
 
Tax Year Associated With Increment Request: ____________________________________ 
 
Increment Request:   $ ____________________________________________________ 
 
By signing this exhibit, the undersigned agrees that he or she has the proper authority to act on 
behalf of the Department of Finance and Support Services for the City of Owensboro with regard 
to the Tax Incentive Agreement for the Gateway Commons Mixed-Use Tax Increment Financing 
Project.  
 

DEPARTMENT OF FINANCE AND 
SUPPORT SERVICES FOR THE CITY OF 
OWENSBORO 

 
        _________________________________ 
         [Signature of Individual] 
 
                   _________________________________ 
         [Printed Name] 
 
        _________________________________ 
         [Date]  
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EXHIBIT F 
 

NOTICE OF ACTIVATION 
 

The undersigned, ___________________, after having first being duly sworn, deposes 
and states as follows: 

 
As ______________________ (Title) of the Department of Finance and Support Services 

for the City of Owensboro (the “Agency”), I am authorized to submit this Notice of Activation to 
the Kentucky Economic Development Finance Authority (the “Authority”) on behalf of the 
Agency, as required by the Tax Incentive Agreement between the Authority and the Agency 
dated October 27, 2016 (“Agreement”). 

Pursuant to Section 4.2 of the Agreement, the Activation Date must be set on or before 
October 27, 2018, or, with the prior written approval of the Authority pursuant to an executed 
Activation Deadline Extension Request (Exhibit G), on or before October 27, 2020.   
 
 The Agency hereby designates _______________ __, 20__ as the Activation Date 
pursuant to Section 4.2 of the Agreement, which is within two years of the Commencement Date, 
or is within four years of the Commencement Date and the Agency has submitted an Activation 
Deadline Extension Request (Exhibit G to the Agreement) that was previously authorized by the 
Authority. 
 

DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES FOR THE CITY OF OWENSBORO 

 
      By:  ________________________________ 
 
      Title:  ______________________________ 
 
STATE OF      ) 
      ) 
COUNTY OF      ) 
 
 Subscribed and sworn to before me by ____________________, the _______________ 
of the Department of Finance and Support Services for the City of Owensboro, this ___ day of 
__________, 20___. 
 
My commission expires:  _______________________________. 
 
 
       ______________________________ 
       NOTARY PUBLIC 
       (SEAL) 
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EXHIBIT G 
 

ACTIVATION DEADLINE EXTENSION REQUEST 

 
The undersigned, ___________________, as ______________________ (Title) of the 

Department of Finance and Support Services for the City of Owensboro (the “Agency”), I am authorized 
by the Agency to submit this request to the Kentucky Economic Development Finance Authority (the 
“Authority”) on behalf of the Agency with respect to the Tax Incentive Agreement between the 
Authority and the Agency (“Agreement”). 

The Activation Date must be established within two years of October 27, 2016 pursuant to 
Section 4.2 of the Agreement.  Section 4.2 allows the Agency to request a two-year extension of the 
deadline to establish the Activation Date by the submission of this Activation Deadline Extension 
Request, subject to the approval and execution of the request by the Authority.  The Agency respectfully 
requests that the deadline for establishing the Activation Date of the Project (as defined in the 
Agreement) and for submitting the Notice of Activation (Exhibit F) be extended to October 27, 2020.    

DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES FOR THE CITY OF OWENSBORO 

 
       _________________________________ 
       [Signature of Individual] 
 
       _________________________________ 
       [Printed Name] 
 
       _________________________________ 
       [Date] 
                                 
 
STATE OF:   ) 
          ) 
COUNTY OF ________________________   ) 
 

The foregoing instrument was subscribed, sworn to and acknowledged before me this _____ day 
of ___________, 20___, by ____________________________ as ______________ [Title] of the 
Department of Finance and Support Services for the City of Owensboro. 

My commission expires:    

 ____________________________________ 
 NOTARY PUBLIC 
 (SEAL) 
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 Please submit this report to the following address: Cabinet for Economic Development 

Old Capitol Annex 
300 West Broadway 
Frankfort, Kentucky 40601 

  

AUTHORITY ACKNOWLEDGEMENT 
Pursuant to Section 4.2 of the Agreement, the Authority hereby consents to the extension of the 

deadline to establish the Activation Date to October 27, 2020.  

 
Kentucky Economic Development Finance Authority 

 
 
      _________________________________ 
      [Signature of Commissioner or Deputy Commissioner] 
 
      _________________________________ 
      [Title] 
 
      _________________________________ 
      [Date]  
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Exhibit H 
Old Revenues (Base Year) 

 
Gateway Commons Mixed-Use 

Tax Increment Financing Project 
 
This Exhibit must be submitted by March 29, 2017.  The Cabinet for Economic Development will 
forward the exhibit to the Department of Revenue for further processing.  Upon completion of the 
review, the Department of Revenue will issue a certification detailing the base year amount for the State 
Taxes (as defined in the Agreement). 
 
For Business Taxpayers:  This exhibit must be accompanied by the Tax Increment Financing Business 
Questionnaires for any business that operates within the footprint during the calendar year.  In addition 
to the required Questionnaires, the Agency must submit the Old Revenues (Base Year) Spreadsheet.  
Failure to provide the questionnaire for any businesses operating within the footprint will result in the 
potential increment available to be calculated without regards to the tax receipts from the noncompliant 
business.    
 
By signing this exhibit, the undersigned agrees that he or she has the proper authority to act on behalf of 
the Department of Finance and Support Services for the City of Owensboro with regard to the Tax 
Incentive Agreement for the Gateway Commons Mixed-Use Tax Increment Financing project.  I certify 
that this exhibit has been calculated using sound accounting principles and is subject to review and audit 
by the Commonwealth or assigned agent. 
 

DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES FOR THE CITY OF OWENSBORO 

 
       _________________________________ 
       [Signature of Individual] 
 
       _________________________________ 
       [Printed Name] 
 
       _________________________________ 
       [Date] 
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STATE OF:   ) 
        ) 
COUNTY OF ________________________ ) 
 

The foregoing instrument was subscribed, sworn to and acknowledged before me this 
_____ day of ___________, 20___, by ____________________________ as ______________ 
[Title] of the Department of Finance and Support Services for the City of Owensboro. 

My commission expires:    

 ____________________________________ 
 NOTARY PUBLIC 

(SEAL) 
 
 
 Please submit this report to the following address: Cabinet for Economic Development 

Old Capitol Annex 
300 West Broadway 
Frankfort, Kentucky 40601 
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Exhibit H - Estimated Old Revenues (Base Year)  
 
 
 

 
Real Estate Property Tax  $ ________________________________________ 
 
Assumptions:  ______________________________________________________ 
 
________________________________________________________________________ 
 
________________________________________________________________________ 
 
 
Individual Income Tax  $ ________________________________________ 
 
Assumptions:  ______________________________________________________ 
 
________________________________________________________________________ 
 
________________________________________________________________________ 
 
 
Sales Tax    $ ________________________________________ 
 
Assumptions:  ______________________________________________________ 
 
________________________________________________________________________ 
 
________________________________________________________________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 4 

 

Agency'Name

Contact'Person

Title

Address

City,'State Zip

Telephone'Number Email'Address

Business'Name

DBA'(if'applicable)

Location'Address

City,'State Zip

Contact'Person

Telephone'Number Email'Address

FEIN'or'SSN

KY'Corporation'Tax

KY'Withholding

KY'Sales'Tax

Former'Business'Name:

Name'of'previous'owner: Date'of'acquisition:

_______________________________________ _______________________________________

Printed'Name Title

I'understand'that'the'information'provided'will'be'confidential'and'will'be'shared'only'with'the'Commonwealth'of'Kentucky's'

Department'of'Revenue'and'the'Cabinet'for'Economic'Development.

For$multiple$locations$only'R'Are'separate'accounting'records'kept'for'activity'within'and'outside'the'footprint?

Provide'a'brief'description'of'business'activity,'property'sold'and'services'provided'at'the'location'address:

'______________________________________________________________________________________

'______________________________________________________________________________________

Was'the'business'previously'operated'under'a'different

owner'or'name?

What'type'of'return'is'filed?

If'a'box'was'checked'for'multiple'locations,'please'list'the'addresses'of'other'business'locations:

'______________________________________________________________________________________

'______________________________________________________________________________________

Tax$Identification$Numbers$(if$applicable):
(if'not'applicable'input'"N/A")

For'Corporation'Income'Tax'Purposes

Is'all'income'earned'at'the'site'of'the'business'location?

Commonwealth'Business'Identifier'Number'(CBI)

Are'you'registered'with'the'Secretary'of'State?

If'yes,'please'provide'the'registered'name,'if'it'is'not'the'

Business'Name'or'DBA'listed'above. _______________________________________

Date'operations'began'at'this'location'''''''''''''''''''''''

Tax$Increment$Financing$(TIF)$Business$Questionnaire

TIF$Development$Authority

Business$Information

This'form'is'distributed'by'the'local'TIF'development'authority'for'use'in'determining'amounts'eligible'for'TIF.''The'form'must'be'

completed'by'all'businesses'operating'within'the'state'footprint'of'an'approved'TIF'project'and'returned'to'the'local'TIF'

development'authority'as'noted'above.''If'you'have'any'questions,'please'contact'the'local'TIF'development'authority.

For'Official'Use'Only'

Zone'Number'________'

Local'Agent'IniZals'____'

Check Box if multiple locations file under this Tax ID 

Yes No 

Separate Consolidated 

Check Box if multiple locations file under this Tax ID 

Check Box if multiple locations file under this Tax ID 

Yes No 

Yes No 

Yes No 
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EXHIBIT I 
Certification of Increment Use 

 
Gateway Commons Mixed-Use Tax Increment Financing Project 

 
This Exhibit must be submitted annually by April 30 to certify the use of State Tax Increments for the 
preceding calendar year.  Failure to submit this annual exhibit by the due date will result in a delay in 
processing of outstanding Request for Disbursements. 
 
Year in which Increment was received: __________________________ 
 
Amount of Increment Received: $ ________________________________ 
 
Increment was spent for the following: 
 
Public Infrastructure Costs  $ ________________________________ 
 
 
Amount of Increment Unspent $ ________________________________ 
 
 
By signing this exhibit, I agree that I have proper authority to act on behalf of the Department of Finance 
and Support Services for the City of Owensboro (the “Agency”) with regard to the Tax Incentive 
Agreement for the Gateway Commons Mixed-Use Tax Increment Financing Project and certify on behalf 
of the Agency that the amounts reported above have been expended within the Footprint of the Project as 
required by KRS 154.30-080.  
 

DEPARTMENT OF FINANCE AND SUPPORT 
SERVICES FOR THE CITY OF OWENSBORO 

 
       _________________________________ 
       [Signature of Individual] 
 
       _________________________________ 
       [Printed Name] 
 
       _________________________________ 
       [Date] 
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STATE OF __________________________ ) 
        ) 
COUNTY OF ________________________ ) 
 

The foregoing instrument was subscribed, sworn to and acknowledged before me this _____ day 
of ___________, 20___, by ____________________________ as ______________ [Title] of the 
Department of Finance and Support Services for the City of Owensboro. 

My commission expires:    

 ____________________________________ 
 NOTARY PUBLIC 
 (SEAL) 
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EXHIBIT G:  PLANNED RWRA IMPROVEMENTS 

(1)       Ultraviolet Disinfection at East Wastewater Treatment Plant (WWTP). 
(a)       This initiative shall involve plant upgrades and treatment enhancements to 
disinfection systems at the East WWTP. Construction shall include structural 
modification/additions including mechanical and electrical facilities necessary for 
the installation of UV disinfection, in order to replace the existing chlorination/de-
chlorination systems. 
 

 
(2)       Electrical upgrades at East WWTP. 

(a)       This initiative involves installation of electrical infrastructure to support the 
new UV Disinfection system in Subsection (1), and the new bar screen in 
Subsection (3), as well as modernization of deficiencies in the existing electrical 
infrastructure, including redistribution of treatment facility electrical loading.  This 
initiative must be designed and constructed in conjunction with the initiative in 
Subsection (1). 
 

 
(3)       Bar Screen/ Headworks Upgrades at East WWTP.  

(a)       This initiative shall include multiple measures that collectively upgrade the 
headworks of the East WWTP to provide additional capacity and redundancy for 
necessary treatment processes. Construction shall include modifications to the 
influent piping to include flow metering and re-routing flow through a modified grit 
chamber. The project shall also involve expanding the plant facilities from one bar 
screen to two bar screens. This will be accomplished by moving the bar screen 
location to an existing rapid mix structure that will be reconfigured to facilitate the 
two bar screens. This project will enable the ability to properly screen flows coming 
into the plant and provide redundancy to allow for maintenance/repair activities to 
be performed, which are not being adequately met at the plant currently. This 
initiative will necessitate several modifications to and eliminations of other existing 
facilities in the plant headworks. 

 
(4)       Generator Replacement at East WWTP.  

(a)       This initiative involves the installation of a new higher capacity back-up 
generator to provide for previously mentioned initiatives in Subsections (1) and (3), 
as well as provide emergency power for higher flow volumes projected. The 
present generator is rated at 800 KW, and it is anticipated that the generator will 
need to be expanded to approximately 1000 KW. This will help assure that 
adequate electrical service is maintained during power outages. 

 
(5)       Ragu Pump Station upgrades. 

(a)       This initiative shall involve upgrades to the Ragu Pump Station to provide 
wastewater service to the Project and surrounding area to direct flow away from 
the combined sewer system. This initiative shall include provisions for an additional 
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storage chamber next to the existing pump station, upgrades to pumps/equipment 
at the pump station, and upsizing of the force main from the pump station to the 
East WWTP.   
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EXHIBIT H 

AMENDED AND RESTATED LOCAL PARTICIPATION AGREEMENT 
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AMENDED AND RESTATED 
LOCAL PARTICIPATION AGREEMENT 

FOR THE 

GATEWAY COMMONS DEVELOPMENT AREA 

BY AND BETWEEN  

CITY OF OWENSBORO, KENTUCKY  

 AND 

DEPARTMENT OF FINANCE OF 

THE CITY OF OWENSBORO, KENTUCKY 

June 16, 2015
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AMENDED AND RESTATED LOCAL 
PARTICIPATION AGREEMENT  

Gateway Commons Development Area 

THIS AMENDED AND RESTATED LOCAL PARTICIPATION AGREEMENT (this 

“Agreement”) is made effective retroactive to the 16th day of June, 2015 (the “Effective Date”) by and 

between the CITY OF OWENSBORO, KENTUCKY, a Kentucky municipal corporation of the home 

rule class (the “City”), and the DEPARTMENT OF FINANCE OF THE CITY OF OWENSBORO, 

KENTUCKY (the “Agency”), collectively (the “Parties”); 

RECITALS 

WHEREAS, pursuant to the Act, as hereinafter defined, the City has on the 16th day of June, 

2015, adopted Ordinance Number 16-2015, (the “Development Area Ordinance”), whereby it 

established the Gateway Commons Development Area (the “Development Area”) for the purpose of 

promoting a mixed-use development of previously undeveloped land; and 

WHEREAS, the City’s Board of Commissioners (the “Board of Commissioners”) recognizes 

and determines individually that the real property that constitutes the Development Area has been and 

is currently characterized by underutilized land, that continuation of the underutilized status of this land 

within the Development Area will discourage and interfere with the City’s growth policies to encourage 

the sensible development of land within the City, and that the acquisition, financing, construction and 

development of those improvements and buildings, as identified in Exhibit B herein (collectively, the 

“Project”), will contribute to the public welfare of the citizens of the City, and the Commonwealth of 

Kentucky (the “State”) and will thereby materially enhance the area and be in furtherance of the general 

health and welfare of the citizens of the City and the State; and 

WHEREAS, the Board of Commissioners recognizes and determines individually that the 

project is a mixed-use development which includes significant public infrastructure improvements; and 
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WHEREAS, the Parties recognize that the development of the Development Area will not likely 

occur without a public-private partnership and financial assistance provided to the Project by the City 

and the State; and 

WHEREAS, the Parties desire to set forth the duties and responsibilities of the Parties with 

respect to the administration, financing and pledging of Incremental Revenues in support of the 

development of the Project within the Development Area, and to expand the boundaries of the 

Development Area; and 

WHEREAS, pursuant to the Development Area Ordinance, and Ordinance Number ___-2020, 

the Board of Commissioners has authorized the City to execute and enter into this Agreement with the 

Agency, and the City desires to enter into this Agreement; and 

WHEREAS, pursuant to the Development Area Ordinance, and Ordinance Number 12-2020, 

the Board of Commissioners has authorized the Director of Finance to execute and enter into this 

Agreement with the City, and the Agency desires to enter into this Agreement; and 

WHEREAS, pursuant to the Act (as hereinafter defined), the City and the Agency desire to set 

forth their mutual agreements, understandings and obligations in this Amended and Restated Local 

Participation Agreement, in order to facilitate development of the Project within the Development Area. 

 
STATEMENT OF AGREEMENT 

NOW, THEREFORE, for valuable consideration, the receipt and sufficiency of which is hereby 

acknowledged by the Parties hereto, and in consideration of the premises and the mutual covenants and 

undertakings contained herein, it is agreed and covenanted by and among the Parties hereto as follows: 
SECTION I. 
RECITALS 

The Parties hereto agree that the above “recitals” or “recital clauses” are incorporated herein by 

reference as if fully restated herein and form a part of the agreement among the Parties hereto. 
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SECTION II. 
DEFINITIONS 

For the purposes of this Agreement, the following words and phrases shall have the meanings 

assigned in this Section II, unless the context clearly indicates that a contrary or different meaning is 

intended. 

1. “Act” or “the Act”. Shall mean KRS 65.7041 to KRS 65.7083, KRS 154.30- 010-

154.30-090 and KRS 139.515. 

2. “Administrative Fee”.  Shall be a fee retained by the City of two percent (2%) of the 

annual amount received by the Agency from State Incremental Revenues and City Incremental 

Revenues, to reimburse the City for its costs to oversee, administer and implement the Development 

Area Ordinance, including professional fees necessary to comply with any reporting and other 

requirements, and/or computing incremental tax revenues due, related to the Tax Incentive Agreement 

and this Agreement. 

3. “Agency”. Shall mean the Department of Finance of the City of Owensboro, Kentucky, 

which shall be responsible for administering the Special Fund and the Development Area Ordinance 

pursuant to the TIF Documents and the Act. 

4. “Agreement”. Shall mean this Amended and Restated Local Participation Agreement, 

including all Exhibits attached hereto. 

5. “Approved Public Infrastructure Costs”. Shall be the cost approved for reimbursement 

from State Incremental Revenues as set forth in the Tax Incentive Agreement. 

6. “City”. Shall mean the City of Owensboro, Kentucky. 

7. “City Authorizations’’. Shall mean those necessary governmental authorizations, 

resolutions, orders, hearings, notices, ordinances, and other acts, required by laws, rules, or regulations 

to provide the City and its officers with the proper authority to perform all obligations of the City 
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resulting from this Agreement, and perform all other obligations of the City made necessary by, or 

resulting from the establishment of the Development Area. 

8. “City Incremental Revenues”.  Shall mean the net tax revenues generated from the 

Development Area by deducting Old Revenues from New Revenues after the Activation Date. 

9. “Developer” or “Master Developer”. Shall mean G W Development, Inc., a Kentucky 

corporation, its successors, affiliates, subsidiaries or related entities. 

10. “Development Area”. Shall mean the “Gateway Commons Development Area” as 

defined in the Development Area Ordinance. 

11. “Development Area Ordinance.” Shall mean Ordinance No. 16-2015, adopted by the 

City on June 16, 2015.   

12. “Effective Date”. Shall have the meaning given in the introductory paragraph of this 

Agreement. 

13. “Financing Plan”. Shall mean the plan for financing the Project as described in Section 

X of this Agreement and in Exhibit D attached hereto, as it may be amended with the approval of the 

of the City. 

14. “State Incremental Revenues”. Shall mean the amount of State tax revenues received by 

the Agency to reimburse Approved Public Infrastructure Costs pursuant to the Tax Incentive 

Agreement.  

15. “KEDFA”, Shall mean the Kentucky Economic Development Finance Authority. 

16. “Master Development Area”.  Shall mean the Master Development Area among the City, 

the RWRA, the Agency and the Developer, dated ___________, 2020, related to the Project. 

17. “Mixed-Use Project or Program”. Shall mean the Commonwealth Participation Program 

for Mixed-Use Redevelopment in Blighted Urban Areas as described in the Act. 
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18. “New Revenues”. Shall mean the City’s real property ad valorem taxes, based on the 

City’s real property ad valorem tax rate, and the City’s occupational license fees, from payroll and net 

profits license fees, but shall exclude that portion of the occupational license fees which is restricted for 

a specific purpose, which is currently in the amount of .33 of the City’s occupational tax from payroll 

and net profits tax amount), and any occupational license fees from net profits and payroll taxes related 

to the construction and operation of the Daviess County Middle School by the Daviess County Board 

of Education generated from the Development Area each year after the date of Activation. 

19. “Old Revenues”. Shall mean the City’s real property ad valorem taxes, based on the 

City’s real property ad valorem tax rate, and the City’s occupational license fees, from payroll and net 

profits license fees, generated from the Development Area during calendar year 2015. 

20. “Private Financing”. Shall mean the financing needed to provide for the development 

and construction of the Project elements or any financing received by the Developer, not including the 

pledge of Incremental Revenues from City or the State. 

21. “Project”. Shall mean the mixed-use project being undertaken by the Developer and the 

related improvements within the Development Area. 

22. “Project Costs”. Shall mean any Capital Investment, as defined in the Act, within the 

Development Area. 

23. “Public Infrastructure Costs”.  Shall mean the Project costs eligible for reimbursement 

by Incremental Revenues from City, including “Approved Public Infrastructure Costs”, and are 

currently estimated as shown in Exhibit C. 

24. “Redevelopment Assistance”. Shall have the same meaning as set forth in the Act, and 

shall be the costs approved for reimbursement or payment from Incremental Revenues Incremental 

Revenues as determined by the City.  

25. RWRA.  Shall mean the Owensboro Regional Water Resource Agency. 
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26. “Special Fund”. Shall mean the Gateway Commons Development Area Special Fund 

established in the Development Area Ordinance and maintained by the Agency, for the purpose of 

receiving, distributing and maintaining City Incremental Revenues pledged by the City, and State 

Incremental Revenues received from the State, in the manner set forth in the TIF Documents in 

connection with the Development Area. 

27. “State”. Shall mean the Commonwealth of Kentucky, including any of its agencies and 

departments. 

28. “Tax Incentive Agreement”. Shall mean the agreement between KEDFA and the Agency 

dated October 27, 2016, related to the pledge of State Incremental Revenues to reimburse the costs of 

Approved Public Infrastructure Costs in connection with the construction of the Project. 

29. ‘Termination Date”. Shall have the meaning as provided in the Development Area 

Ordinance. 

30. “TIF Documents”. Shall mean the Development Area Ordinance, this Agreement, the 

Tax Incentive Agreement, the Master Development Agreement, the Development Plan, and related 

documents. 

31. “Unavoidable Delays”. Shall mean delays due to labor disputes, lockouts, acts of God, 

enemy action, civil commotion, riot, governmental regulations not in effect at the date of execution of 

this Agreement, conditions that could not have been reasonably foreseen by the claiming party, inability 

to obtain construction materials or energy, fire, or unavoidable casualty, provided such matters are 

beyond the reasonable control of the party claiming such delay. 

SECTION III. 
PARTIES 

The parties to this Agreement shall be the City and the Agency. 
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SECTION IV. 
DUTIES AND RESPONSIBILITIES OF CITY 

The City shall have the following duties and responsibilities in connection with the development  

of the Development Area: 

1. Provide for the establishment of the Special Fund for the collection of City Incremental 

Revenues from the Development Area pledged herein by the City, and State Incremental Revenues 

pledged from the footprint of the Project, in accordance with the terms of the Tax Incentive Agreement. 

2. Pledge one hundred percent (100%) of the City Incremental Revenues, generated within 

the Development Area to pay for the cost of the Administrative Fee, Public Infrastructure Costs and 

Redevelopment Assistance in connection with the Project and the Development Area, pursuant to the 

terms set forth in the TIF Documents, for up to a twenty (20) year period, which pledge is made in 

Section VI herein. 

3. Designate the Agency as the entity responsible for the oversight, administration, and 

implementation of the Development Area Ordinance and the Special Fund pursuant to the TIF 

Documents and the Act. 

4. Meet as may be required with the Developer and the Agency for the purpose of 

reviewing the progress of the development of the Development Area and prepare an analysis of such 

progress for distribution to the Agency and the State in accordance with the Act and any Tax Incentive 

Agreement. 

5. Require its Department of Finance, as the “Agency” for purposes of the Act, to prepare 

by no later than June 1, or such other date to meet the reporting schedule of KEDFA, or the State, to 

receive State Incremental Revenues under the Tax Incentive Agreement, of each year during the term 

of this Agreement an annual report and provide same to the City and KEDFA including, but not limited 

to: (a) the total real property taxes, business occupational license taxes and business employee payroll 

taxes collected within the Development Area during the previous calendar year; (b) a determination of 

Incremental Revenues collected within the Development Area during the previous calendar year; and 
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(c) the amount, if any, of Incremental Revenues spent from the Special Fund on the Administrative Fee, 

Public Infrastructure Costs and/or Redevelopment Assistance in connection with the Project, and the 

Development Area, 

6. Upon receipt of Developer’s Request provide, or require the Agency to provide, written 

confirmation that the Developer is in good standing with its obligations under the terms of this 

Agreement. 
SECTION V. 

DUTIES AND RESPONSIBILITIES OF THE AGENCY 

The Agency shall have the following duties and responsibilities in connection with the 

development of the Development Area: 

1. Act as the party responsible for the oversight, administration, and implementation of the 

Development Area Ordinance and the Special Fund. 

2. Meet as may be required with the Developer and the City for the purpose of reviewing 

the progress of the development of the Development Area and prepare an analysis of such progress for 

distribution to the Agency and the State in accordance with the Act. 

3. Prepare by no later than June 1, or such other date to meet the reporting schedule of 

KEDFA, or the State, to receive State Incremental Revenues under the Tax Incentive Agreement, of 

each year during the term of this Agreement an annual report and provide same to the City, the 

Developer and KEDFA including, but not limited to: (a) the total real property taxes, business 

occupational license taxes and business employee payroll taxes collected within the Development Area 

during the previous calendar year; (b) a determination of Incremental Revenues collected within the 

Development Area during the previous calendar year; and (c) the amount, if any, of Incremental 

Revenues spent from the Special Fund on the Administrative Fee, Public Infrastructure Costs and/or 

Redevelopment Assistance 

4. Each year, once the Agency has received deposits of City Incremental Revenues and 

State Incremental into the Special Fund, pay such funds to the City, the RWRA, and/or Developer (as 
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applicable) within thirty (30) days to cover the payment of the Administrative Fee, Public Infrastructure 

Costs and/or Redevelopment Assistance pursuant to the terms set forth in the TIF Documents. 

5. Comply with any requirements and carry out any duties and responsibilities as the 

Agency under the terms of a Tax Incentive Agreement (as defined in the Act) with KEDFA and this 

Agreement. 
SECTION VI. 

IDENTIFICATION AND PLEDGE OF INCREMENTAL REVENUES 

1. To the extent City Incremental Revenues are generated, the City hereby pledges one 

hundred percent (100%) of the City Incremental Revenues, generated from the Development Area to 

pay for the Administrative Fee, Public Infrastructure Costs and Redevelopment Assistance within the 

Development Area pursuant to the terms set forth in the TIF Documents, and in accordance with the 

Act, for up to a twenty (20) year period after the Activation Date. 

2. City Incremental Revenues pledged by the City in this Section shall be deposited at least 

annually, no later than each June 1st after the first calendar year of Activation, to the Special Fund and 

shall be held by the Agency and used solely for payment of Administrative Fee, Public Infrastructure 

Costs and Redevelopment Assistance in support of the Project and the Development Area, and for no 

other purpose. Such Special Fund shall be continued and maintained until the Termination Date (as 

defined in the Development Area Ordinance) of the Development Area. Amounts in the Special Fund, 

together with interest accruing thereon, are hereby irrevocably pledged for the payment of costs as 

provided in this Section VI of this Agreement, and for no other purpose. 

3. State Incremental Revenues received by the Agency pursuant to the Tax Incentive 

Agreement shall be deposited in the Special Fund as soon as they are received each year after the first 

calendar year of activation of the Tax Incentive Agreement. The State Incremental Revenues are hereby 

irrevocably pledged and shall be maintained by the Agency and used solely for payment of, or as 

reimbursement of, the Administrative Fee, Public Infrastructure Costs and Redevelopment Assistance 

in support of the Project, and the Development Area, pursuant to the terms set forth in the TIF 
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Documents and for no other purpose. The Special Fund shall be continued and maintained until the 

Termination Date of the Development Area. 
 

4. At the Termination Date (as defined in the Development Area Ordinance) all amounts 

remaining in the Special Fund shall be transferred to the General Fund of the City. 

SECTION VII. 
ANTICIPATED BENEFITS TO THE CITY 

The City anticipates receiving substantial benefits as a result of the pledge of their Incremental 

Revenues to support development of the Development Area as set forth herein. Estimates of projected 

New Revenues for the City on an annual basis during the term of this Agreement are attached as Exhibit 

E hereto. The maximum amount of City Incremental Revenues to be pledged to the Development Area 

by the City shall be one hundred percent (100%) of the Incremental Revenues generated from the 

Development Area, and the maximum number of years the payment of City Incremental Revenues to 

support the development of the Development Area will be made is twenty (20) years. 

SECTION VIII. 
DESCRIPTION OF DEVELOPMENT AREA 

A detailed description of the Development Area is set forth in Exhibit A hereto. 

SECTION IX. 
DESCRIPTION OF PROJECT; COSTS 

A detailed description of the individual projects that collectively constitute the Project is set 

forth in Exhibit B hereto. Also included in Exhibit B is an estimate of the costs of construction, 

acquisition and development of such proposed projects. The elements of the Project planned to be 

supported or paid for with City Incremental Revenues and State Incremental Revenues are listed on the 

attached Exhibit C, subject to further amendment with approval by the City.  
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SECTION X. 
FINANCING PLAN 

The financing for the Project shall generally be in accordance with the Financing Plan set forth 

in Exhibit D attached hereto. It is understood that the Financing Plan for the Project may be modified 

as development of the Project progresses and that more specific details of the nature of each aspect of 

financing the Project shall be more particularly contained in any Private Financing and other documents 

at the time that each aspect of the financing needed for the Project is obtained. However, the pledge of 

City Incremental Revenues and State Incremental Revenues herein to support payment of Public 

Infrastructure Costs for construction of the Project shall not be modified without the specific approval 

of the City and State. 

SECTION XI. 
COMMENCEMENT DATE; ACTIVATION DATE; TERMINATION DATE  

This Agreement shall commence and be effective as of the date of execution hereof by the City. 

The activation date for the pledge of City Incremental Revenues as set forth in Section VI hereof shall 

be January 1, 2018 (the “Activation Date”).  This Agreement shall terminate twenty (20) years after the 

Activation Date. This Agreement shall not terminate upon the execution of any deeds or other 

agreements required or contemplated by this Agreement, or referred to herein, and the provisions of 

this Agreement shall not be deemed to be merged into the deeds, or any other such deeds or other 

agreements, it being the intent of the parties hereto that this Agreement shall survive the execution and 

delivery of any such agreements. 
 

SECTION XII. 
DEFAULT 

If the City or the Agency (a “Defaulting Party”) shall default in its obligation to make payments 

of Incremental Revenues set forth herein, the Agency (unless it is the Defaulting Party), the Developer 

and/or the indenture trustee or trustees for outstanding financing obligations secured by such 
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Incremental Revenues shall have the power to enforce the provisions of this Agreement against the 

Defaulting Party. If the City or the Agency materially breaches or defaults on any of its nonpayment 

related obligations under this Agreement, the Developer, and/or the indenture trustee or trustees for the 

outstanding financing obligations may give notice that remedial action must be taken within thirty (30) 

days. The Defaulting Party shall correct such breach or default within thirty (30) days after such notice, 

provided however that if (i) the default is one which cannot with due diligence be remedied by the 

Defaulting Party within thirty (30) days and (ii) the Defaulting Party proceeds as promptly as reasonably 

possible after such notice and with all due diligence to remedy such default, the period after such notice 

within which to remedy the default shall be extended for such period of time as may be necessary to 

remedy the same with all due diligence. 

SECTION XIII. 
GOVERNING LAW 

The laws of the State shall govern as to the interpretation, validity and effect of this Agreement. 

SECTION XIV. 
SEVERABILITY 

If any provision of this Agreement or the application thereof to any person or circumstance shall 

to any extent be held in any proceeding to be invalid or unenforceable, the remainder of this Agreement, 

or the application of such provision to persons or circumstances other than those to which it was held 

to be invalid or unenforceable, shall not be affected thereby, and shall be valid and enforceable to the 

fullest extent permitted by law, but only if and to the extent such enforcement would not materially and 

adversely frustrate the parties essential objectives as expressed herein. 

SECTION XV. 
FORCE MAJEURE 

The City shall not be deemed to be in default in the performance of any obligation on such 

parties’ part to be performed under this Agreement, other than an obligation requiring the payment of 

a sum of money, if and so long as the nonperformance of such obligation shall be directly caused by 
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Unavoidable Delays; provided, that within fifteen (15) days after the commencement of such 

Unavoidable Delay, the non performing party shall notify the other party in writing of the existence and 

nature of any such Unavoidable Delay and the steps, if any, which the nonperforming party shall have 

taken or planned to take to eliminate such Unavoidable Delay. Thereafter, the non-performing party 

shall, from time to time, on written request of the other party, keep the other party fully informed, in 

writing, of further developments concerning such Unavoidable Delay and the effort being made by the 

non-performing party to perform such obligation as to which it is in default. All provisions of any 

construction schedule shall be adjusted in accordance with such Unavoidable Delay. 

SECTION XVI. 
NOTICES 

Any notice to be given under this Agreement shall be in writing, shall be addressed to the party 

to be notified at the address set forth below or at such other address as each party may designate for 

itself from time to time by notice hereunder, and shall be deemed to have been given upon the earliest 

of (i) three (3) days following deposit in the U.S. Mail with proper postage prepaid, Certified or 

Registered, (ii) the next business day after delivery to a regularly scheduled overnight delivery carrier 

with delivery fees either prepaid or an arrangement, satisfactory with such carrier, made for the payment 

of such fees, or (iii) receipt of notice given by telecopy or personal delivery: 

If to the City: Mayor   
101 East 4th Street 
Owensboro, Kentucky 42303 

With a Copy to: City Manager 
101 East 4th Street 
Owensboro, Kentucky 42303 

If to the Agency: Finance Director 
101 East 4th Street 
Owensboro, Kentucky 42303 
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SECTION XVII. 
APPROVALS 

Whenever a party to this Agreement is required to consent to, or approve, an action by the other 

party, or to approve any such action to be taken by another party, unless the context clearly specifies a 

contrary intention, or a specific time limitation, such approval or consent shall be given within thirty 

(30) business days and shall not be unreasonably withheld or delayed by the party from whom such 

approval or consent is required. 

SECTION XVIII. 
ENTIRETY OF AGREEMENT 

As used herein, the term “Agreement” shall mean this Amended and Restated Local 

Participation Agreement and the Exhibits attached hereto. This Agreement embodies the entire 

agreement and understanding of the parties hereto with respect to the subject matter herein contained, 

and supersedes all prior agreements, correspondence, arrangements, and understandings relating to the 

subject matter hereof. No representation, promise, inducement, or statement of intention has been made 

by any party which has not been embodied in this Agreement, and no party shall be bound by or be 

liable for any alleged representation, promise, inducement, or statement of intention not so set forth. 

This Agreement may be amended, modified, superseded, or cancelled only by a written instrument 

signed by all of the parties hereto, and any of the terms, provisions, and conditions hereof may be 

waived only by a written instrument signed by the waiving party. Failure of any party at any time or 

times to require performance of any provision hereof shall not be considered to be a waiver of any 

succeeding breach of any such provision by any part. 

SECTION XIX. 
SUCCESSORS AND ASSIGNS 

This Agreement shall be binding upon and inure to the benefit of the parties and their respective 

successors and assigns. 
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SECTION XX. 
HEADINGS AND INDEX 

The headings in this Agreement and the Index are included for purposes of convenience only 

and shall not be considered a part of this Agreement in construing or interpreting any provision hereof. 

SECTION XXI. 
EXHIBITS 

All exhibits to this Agreement shall be deemed to be incorporated herein by reference and made 

a part hereof, above the signatures of the parties hereto, as if set out in full herein. 

SECTION XXII. 
NO WAIVER; CONSTRUCTION 

No waiver of any condition or covenant of this Agreement to be satisfied or performed by the 

City shall be deemed to imply or constitute a further waiver of the same, or any like condition or 

covenant, and nothing contained in this Agreement nor any act of either party, except a written waiver 

signed by such party, shall be construed to be a waiver of any condition or covenant to be performed 

by the other party. No provisions of this Agreement shall be construed against a party by reason of such 

party having drafted such provisions. 

SECTION XXIII. 
MULTIPLE COUNTERPARTS 

This Agreement may be executed in multiple counterparts, each of which shall constitute an 

original document. 

SECTION XXIV. 
RELATIONSHIP OF THE PARTIES 

Except as expressly stated and provided for herein, neither anything contained in this Agreement 

nor any acts of the parties hereto shall be deemed or construed by the Parties hereto, or any of them, or 

by any third person, to create the relationship of principal and agent, or of partnership, or of joint 

venture, or of association among any of the Parties of this Agreement. 
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SECTION XXV. 
NO THIRD PARTY BENEFICIARY 

Except as otherwise specified herein, the provisions of this Agreement are for the exclusive 

benefit of the City and the Agency, their successors and permitted assigns, and not for the benefit of 

any other person or entity, nor shall this Agreement be deemed to have conferred any rights, express or 

implied, upon any other person or entity. 

SECTION XXVI. 
DILIGENT PERFORMANCE 

With respect to any duty or obligation imposed on a party to this Agreement, unless a time limit 

is specified for the performance of such duty or obligation, it shall be the duty or obligation of such 

party to commence and perform the same in a diligent and workmanlike manner and to complete the 

performance of such duty or obligation as soon as reasonably practicable after commencement of the 

performance thereof. Notwithstanding the above, time is of the essence with respect to any time limit 

specified herein. 

SECTION XXVII. 
ASSIGNMENT OF RIGHTS AND DELEGATION OF DUTIES 

No Party to this Agreement may assign this Agreement, or any part hereof, except as provided 

herein, without the prior written consent of the other Parties. Nothing in this Section shall be construed 

to require prior written consent for any Developer to assign any of its rights or obligations to a 

subsidiary, affiliate or related entity. 

SECTION XXVIII. 
CONFLICT WITH OTHER AGREEMENTS 

In the event of any conflict between this Agreement (or any portion thereof) and the Master 

Development Agreement, the terms and conditions of the Master Development Agreement shall be 

controlling.   
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IN WITNESS WHEREOF, the Parties hereto have hereunto set their hands on the ___ day of 

_____________, 2020, but to be effective retroactive to the Effective Date. 

 

CITY OF OWENSBORO, KENTUCKY 

 
By:  __________________________________ 
Thomas H. Watson 
Its:  Mayor 

Approved as to Form: 

 
_________________________________________ 
Stephen D. Lynn 
City Attorney for the City of Owensboro, Kentucky  

 
DEPARTMENT OF FINANCE OF THE 
CITY OF OWENSBORO, KENTUCKY 
 
 
By:  __________________________________ 
Angela Hamric Waninger 
Its:  Director of Finance for the City of 
Owensboro 
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EXHIBIT A 

Development Area Map and Description 
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EXHIBIT B 

The Project 
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EXHIBIT C 

Elements of Project to be Financed with City Incremental Revenues and  

State Incentive Revenues 

 

 

Pubic Infrastructure   
 Site Preparation  $5,760,800  

 Sanitary Waste Water Improvements $7,249,002                                  

 Storm Sewers and Detention $2,250,998  

 Utilities   $3,000,000  

 Roadways  $15,320,000  

 Public Spaces/Landscaping $1,500,000  

 Public Parking  $3,506,400  

 Total Public Infrastructure $38,587,200  
 

The above cost estimates are intended for description only and not as a limitation of the costs in each 
category that may be recovered pursuant to this Agreement  
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EXHIBIT D 

Financing Plan 
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EXHIBIT E 

Listing of Anticipated New Revenues for the City 
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EXHIBIT I 
CAPITAL INVESTMENT REPORT
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EXHIBIT J 
BUSINESS ACTIVITY REPORTS
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	B. Any payments due the Developer or RWRA under SECTION VII(A) of this Agreement from State Incremental Revenues shall be paid annually by the Agency within thirty (30) days after the State transmits the State Incremental Revenues to the Agency; and t...
	1.  It is understood between the Parties, that the Developer has expended as of the Effective Date (and reported same to the City and Agency) $22,767,985.47 in Approved Public Infrastructure Costs related to the Project; and that to receive the maximu...
	C. Any State Incremental Revenues and City Incremental Revenues received by the Agency for calendar years 2018 and 2019 (the “2018 and 2019 Incremental Revenues”), shall be paid to the City to pay for the Administrative Fee, Public Infrastructure Cost...
	D. After the obligations set forth in this Agreement to the RWRA and the Developer have been fully satisfied, the City may, at its option, terminate the Development Area.
	E. Notwithstanding anything to the contrary, nothing in this Agreement shall be interpreted to commit City and/or the Agency to pay for or reimburse any Project Costs, except from the State Incremental Revenues, which recovery amount is subject to the...

	SECTION VIII.  Default
	SECTION IX.  Miscellaneous Provisions
	A. Term; Survival; Termination. The term of this Agreement shall be from the date of this Agreement until the earliest of (i) the final payment of the State Incremental Revenues and Local Revenues up to the maximum amount due the RWRA and the Develope...
	B. Governing Law. The laws of the Commonwealth of Kentucky shall govern as to the interpretation, validity and effect of this Agreement.
	C. Severability. If any provision of this Agreement or the application thereof to any person or circumstance shall to any extent be held in any proceeding to be invalid or unenforceable, the remainder of this Agreement, or the application of such prov...
	D. Force Majeure. City, Agency, RWRA, or Developer shall not be deemed to be in default in the performance of any obligation on such parties’ part to be performed under this Agreement, other than an obligation requiring the payment of a sum of money, ...
	E. Notices. Any notice to be given under this Agreement shall be in writing, shall be addressed to the party to be notified at the address set forth below or at such other address as each party may designate for itself from time to time by notice here...
	F. Approvals. Whenever a party to this Agreement is required to consent to, or approve, an action by the other party, or to approve any such action to be taken by another party, unless the context clearly specifies a contrary intention, or a specific ...
	G. Entirety of Agreement. As used herein, the term “Agreement” shall mean this Master Development Agreement and the Exhibits attached hereto. This Agreement embodies the entire agreement and understanding of the parties hereto with respect to the subj...
	H. Successors and Assigns.  This Agreement shall be binding upon and inure to the benefit of the parties and their respective successors and assigns.
	I. Headings. The headings in this Agreement are included for purposes of convenience only and shall not be considered a part of this Agreement in construing or interpreting any provision hereof.
	J. Exhibits.  All exhibits to this Agreement shall be deemed to be incorporated herein by reference and made a part hereof, above the signatures of the parties hereto, as if set out in full herein.
	K. No Waiver.  No waiver of any condition or covenant of this Agreement to be satisfied or performed by City, Agency, RWRA, or Developer shall be deemed to imply or constitute a further waiver of the same, or any like condition or covenant, and nothin...
	L. Construction. No provisions of this Agreement shall be construed against a Party by reason of such Party having drafted such provisions.
	M. Multiple Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall constitute an original document.
	N. Relationship of the Parties.  Except as expressly stated and provided for herein, neither anything contained in this Agreement nor any acts of the Parties hereto shall be deemed or construed by the Parties hereto, or any of them, or by any third pe...
	O. No Third-Party Beneficiary.  Except as otherwise specified herein, the provisions of this Agreement are for the exclusive benefit of City, Agency, RWRA, and the Developer, any lender providing financing to Developer, and their successors and assign...
	P. Diligent Performance.  With respect to any duty or obligation imposed on a party to this Agreement, unless a time limit is specified for the performance of such duty or obligation, it shall be the duty or obligation of such party to commence and pe...
	Q. Assignment of Rights and Delegation of Duties.  Neither City nor the Agency shall assign this Agreement without the prior written consent of RWRA and/or the Developer, which shall not be unreasonably withheld.  RWRA and the Developer shall have the...

	Amended and Restated Local Participation Agreement.pdf
	SECTION I.  Recitals
	SECTION II.  Definitions
	1. “Act” or “the Act”. Shall mean KRS 65.7041 to KRS 65.7083, KRS 154.30- 010-154.30-090 and KRS 139.515.
	2. “Administrative Fee”.  Shall be a fee retained by the City of two percent (2%) of the annual amount received by the Agency from State Incremental Revenues and City Incremental Revenues, to reimburse the City for its costs to oversee, administer and...
	3. “Agency”. Shall mean the Department of Finance of the City of Owensboro, Kentucky, which shall be responsible for administering the Special Fund and the Development Area Ordinance pursuant to the TIF Documents and the Act.
	4. “Agreement”. Shall mean this Amended and Restated Local Participation Agreement, including all Exhibits attached hereto.
	5. “Approved Public Infrastructure Costs”. Shall be the cost approved for reimbursement from State Incremental Revenues as set forth in the Tax Incentive Agreement.
	6. “City”. Shall mean the City of Owensboro, Kentucky.
	7. “City Authorizations’’. Shall mean those necessary governmental authorizations, resolutions, orders, hearings, notices, ordinances, and other acts, required by laws, rules, or regulations to provide the City and its officers with the proper authori...
	8. “City Incremental Revenues”.  Shall mean the net tax revenues generated from the Development Area by deducting Old Revenues from New Revenues after the Activation Date.
	9. “Developer” or “Master Developer”. Shall mean G W Development, Inc., a Kentucky corporation, its successors, affiliates, subsidiaries or related entities.
	10. “Development Area”. Shall mean the “Gateway Commons Development Area” as defined in the Development Area Ordinance.
	11. “Development Area Ordinance.” Shall mean Ordinance No. 16-2015, adopted by the City on June 16, 2015.
	12. “Effective Date”. Shall have the meaning given in the introductory paragraph of this Agreement.
	13. “Financing Plan”. Shall mean the plan for financing the Project as described in Section X of this Agreement and in Exhibit D attached hereto, as it may be amended with the approval of the of the City.
	14. “State Incremental Revenues”. Shall mean the amount of State tax revenues received by the Agency to reimburse Approved Public Infrastructure Costs pursuant to the Tax Incentive Agreement.
	15. “KEDFA”, Shall mean the Kentucky Economic Development Finance Authority.
	16. “Master Development Area”.  Shall mean the Master Development Area among the City, the RWRA, the Agency and the Developer, dated ___________, 2020, related to the Project.
	17. “Mixed-Use Project or Program”. Shall mean the Commonwealth Participation Program for Mixed-Use Redevelopment in Blighted Urban Areas as described in the Act.
	18. “New Revenues”. Shall mean the City’s real property ad valorem taxes, based on the City’s real property ad valorem tax rate, and the City’s occupational license fees, from payroll and net profits license fees, but shall exclude that portion of the...
	19. “Old Revenues”. Shall mean the City’s real property ad valorem taxes, based on the City’s real property ad valorem tax rate, and the City’s occupational license fees, from payroll and net profits license fees, generated from the Development Area d...
	20. “Private Financing”. Shall mean the financing needed to provide for the development and construction of the Project elements or any financing received by the Developer, not including the pledge of Incremental Revenues from City or the State.
	21. “Project”. Shall mean the mixed-use project being undertaken by the Developer and the related improvements within the Development Area.
	22. “Project Costs”. Shall mean any Capital Investment, as defined in the Act, within the Development Area.
	23. “Public Infrastructure Costs”.  Shall mean the Project costs eligible for reimbursement by Incremental Revenues from City, including “Approved Public Infrastructure Costs”, and are currently estimated as shown in Exhibit C.
	24. “Redevelopment Assistance”. Shall have the same meaning as set forth in the Act, and shall be the costs approved for reimbursement or payment from Incremental Revenues Incremental Revenues as determined by the City.
	25. RWRA.  Shall mean the Owensboro Regional Water Resource Agency.
	26. “Special Fund”. Shall mean the Gateway Commons Development Area Special Fund established in the Development Area Ordinance and maintained by the Agency, for the purpose of receiving, distributing and maintaining City Incremental Revenues pledged b...
	27. “State”. Shall mean the Commonwealth of Kentucky, including any of its agencies and departments.
	28. “Tax Incentive Agreement”. Shall mean the agreement between KEDFA and the Agency dated October 27, 2016, related to the pledge of State Incremental Revenues to reimburse the costs of Approved Public Infrastructure Costs in connection with the cons...
	29. ‘Termination Date”. Shall have the meaning as provided in the Development Area Ordinance.
	30. “TIF Documents”. Shall mean the Development Area Ordinance, this Agreement, the Tax Incentive Agreement, the Master Development Agreement, the Development Plan, and related documents.
	31. “Unavoidable Delays”. Shall mean delays due to labor disputes, lockouts, acts of God, enemy action, civil commotion, riot, governmental regulations not in effect at the date of execution of this Agreement, conditions that could not have been reaso...

	SECTION III.  Parties
	SECTION IV.  Duties and Responsibilities of City
	1. Provide for the establishment of the Special Fund for the collection of City Incremental Revenues from the Development Area pledged herein by the City, and State Incremental Revenues pledged from the footprint of the Project, in accordance with the...
	2. Pledge one hundred percent (100%) of the City Incremental Revenues, generated within the Development Area to pay for the cost of the Administrative Fee, Public Infrastructure Costs and Redevelopment Assistance in connection with the Project and the...
	3. Designate the Agency as the entity responsible for the oversight, administration, and implementation of the Development Area Ordinance and the Special Fund pursuant to the TIF Documents and the Act.
	4. Meet as may be required with the Developer and the Agency for the purpose of reviewing the progress of the development of the Development Area and prepare an analysis of such progress for distribution to the Agency and the State in accordance with ...
	5. Require its Department of Finance, as the “Agency” for purposes of the Act, to prepare by no later than June 1, or such other date to meet the reporting schedule of KEDFA, or the State, to receive State Incremental Revenues under the Tax Incentive ...
	6. Upon receipt of Developer’s Request provide, or require the Agency to provide, written confirmation that the Developer is in good standing with its obligations under the terms of this Agreement.

	SECTION V.  Duties and Responsibilities of the Agency
	1. Act as the party responsible for the oversight, administration, and implementation of the Development Area Ordinance and the Special Fund.
	2. Meet as may be required with the Developer and the City for the purpose of reviewing the progress of the development of the Development Area and prepare an analysis of such progress for distribution to the Agency and the State in accordance with th...
	3. Prepare by no later than June 1, or such other date to meet the reporting schedule of KEDFA, or the State, to receive State Incremental Revenues under the Tax Incentive Agreement, of each year during the term of this Agreement an annual report and ...
	4. Each year, once the Agency has received deposits of City Incremental Revenues and State Incremental into the Special Fund, pay such funds to the City, the RWRA, and/or Developer (as applicable) within thirty (30) days to cover the payment of the Ad...
	5. Comply with any requirements and carry out any duties and responsibilities as the Agency under the terms of a Tax Incentive Agreement (as defined in the Act) with KEDFA and this Agreement.

	SECTION VI.  Identification and Pledge of Incremental Revenues
	1. To the extent City Incremental Revenues are generated, the City hereby pledges one hundred percent (100%) of the City Incremental Revenues, generated from the Development Area to pay for the Administrative Fee, Public Infrastructure Costs and Redev...
	2. City Incremental Revenues pledged by the City in this Section shall be deposited at least annually, no later than each June 1st after the first calendar year of Activation, to the Special Fund and shall be held by the Agency and used solely for pay...
	3. State Incremental Revenues received by the Agency pursuant to the Tax Incentive Agreement shall be deposited in the Special Fund as soon as they are received each year after the first calendar year of activation of the Tax Incentive Agreement. The ...
	4. At the Termination Date (as defined in the Development Area Ordinance) all amounts remaining in the Special Fund shall be transferred to the General Fund of the City.
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