RESOLUTION NO. ___ :2019

WHEREAS, the City of Morehead, Kentucky is required to place Deed
Restrictions on the City Park Property at Don Greenhill City Park as a
prerequisite for receiving Land Water and Conservation Funds for improvements
to said property;

NOW, THEREFORE, BE IT RESOLVED by the City of Morehead,
Kentucky Board of City Council that the required Deed Restrictions, a copy of
which is attached hereto is approved and the Mayor is authorized and directed to
execute document on the City of Morehead’s behalf.

Passed and adopted by the City Council of the City of Morehead this 11"
day of March 2019.

Laura White Brown, Mayor

ATTEST:

Crissy Cunningham, City Clerk



DEED RESTRICTIONS

This Declaration of Covenants and Restrictions (hereinafter “Declaration”),
which shall be effective as of March 12, 2019, is made by and between City of
Morehead, Kentucky, whose address is 314 Bridge Street and the Office of the
Governor, Department for Local Government, a government agency of the
Commonwealth of Kentucky, 1024 Capital Center Drive, Suite 340, Frankfort,
Kentucky 40601 (hereinafter “DLG").

WITNESSETH:

WHEREAS, Owner is the fee simple owner of the property located in
Rowan County , Kentucky and further described in Exhibit C attached hereto and
made part of, together with any and all park improvements located thereon, rights
and appurtenances thereunto belonging and appurtenant easements thereto
(hereinafter “Property”).

NOW, THEREFORE, in consideration of DLG making funds available to
Owner, from the Department of Interior, National Park Service Land and Water
Conservation Fund Program under LWCF Agreement Number 21-1543 for the
Property described herein, Owner wishes to place upon the Property certain
restricting and covenants as to its use, which covenant shall run with the land
and be binding upon the Owner, its successors and assigns, as follows.

1. Permitted use of Property. The property identified (“Property”)
below must at all times be maintained for use as public outdoor recreation (“POR
Project’), in accordance with the Land And Water Conservation Fund Act and
pursuant to the terms of the Memorandum of Agreement between City of
Morehead, Kentucky and the Commonwealth of Kentucky, Department for Local
Government (“DLG”) and this Deed Restriction.

2. Required Maintenance. The owner of the Property has the following
responsibilities:

a. Owner shall maintain the POR Project in perpetuity to prevent
undue deterioration of the facilities and to encourage public use.

b. The Owners obligation to maintain shall require replacement,
repair, and reconstruction by Owner whenever necessary to
preserve the POR Project in substantially the same structural
condition and state of repairs as those indicated in the Baseline
Documentation.

c. Owner shall keep the POR Project reasonably safe for public use



. Owner shall keep the POR Project open for public use at
reasonable hours and times of the year for perpetuity.

. Owner shall keep the POR Project open for all persons regardless
of race, color, sex, national origin, or disability.

The Owner shall allow the POR Project to be used solely for public
outdoor recreational purposes.

. The Owner shall only erect those structures or improvements which
are conducive to the use of the POR Project and/or the safety of
the POR Project users. Such structures may include but shall not
be limited to signage, stairways, steps, bridges, paving and
surfacing material, culverts, benches, picnic tables, restrooms,
parking lots, trash receptacles, and signs or markings to inform the
public of the POR Project location or other features.

. The Owner shall not place, collect, or store trash, human waste,
ashes, chemicals, hazardous or toxic substances or any other
unsightly or offensive material within the POR Project, except for
trash receptacles provided for the use of POR Project users.

The Owner shall not make permanent substantial topographical
changes within the POR Project, including but not limited to filing,
excavation, removal of topsoil, sand gravel, rocks or minerals
without prior notice and approval from DLG;

The Owner shall not participate in any unanticipated activity or use
of the Property, which would impair significant use of the POR
Project unless such activity is necessary for the protection of the
values that are the subject of this Deed Restriction.

. The Owner shall not change the use of the POR Project without
prior notice to and approval for the change of use from DLG.
Before approval is granted DLG must find that the change does not
conflict with any federal laws which may prohibit change of the use
of the POR Project.

The Owner shall not conduct any archaeological exploration,
artifact collection or recovery operation without prior notice to and
approval by DLG. Any such investigation shall be conducted under
the immediate supervision of a qualified professional archaeologist
with training or experience that is acceptable to DLG and shall
conform to the standards for archaeological work established by
DLG or the National Park Service. If a permit is required, Owner



must also obtain prior written approval from DLG. All archeological
artifacts recovered from the POR Project shall be curated at a
facility approved by DLG. Should the facility charged with the
curation of such artifacts cease to exist, or become, for any reason,
unwilling to remain in possession of such artifacts or should DLG
determine that such party is using such artifacts for purposes other
than research, conservation, and display, then possession shall
become vested in DLG and Owner or its designee shall
immediately surrender control over all such artifacts to DLG.

m. The Owner shall not erect any signs or advertisements within the
POR Project except those designed to provide information to the
public of the POR Project location or other POR Project features
without prior notice to and approval by DLG.

n. The Owner shall not permit any rights-of-way, easements of ingress
or egress, driveways, roads, utility lines or other easements or
servitudes, to be constructed, developed, or maintained into, on,
over, under, or across, the POR Project without the prior notice to
and approval by DLG.

0. The Owner shall take all steps necessary, at its own cost, to
enforce and preserve its property interest in the POR Project to the
extent necessary to comply with its obligations under the MOA and
this Deed Restriction and to preserve DLG’s rights under the same.

3. Conversion to Other Use. The property identified below has been
acquired or developed with federal financial assistance provided by the National
Park Service through the Land and Water Conservation Fund program in
accordance with the Land and Water Conservation Fund Act of 1965, as
amended, 16 U.S.C. and 4601-5 et seg. (1970ed). Pursuant to a requirement of
that law, this property may not be converted to other than public outdoor
recreation uses (whether by transfer, sale, or in any other manner) without the
express written approval of the Secretary of the Interior. By law, the Secretary of
the Interior shall approve such conversion only if it is in accord with the then
existing statewide comprehensive outdoor recreation plan and only upon such
conditions as necessary to assure the substitution of other recreation properties
of at least equal fair market value and of reasonably equivalent usefulness and
locations. Also, pursuant to Section 504 of the Rehabilitation Act of 1973, the
owner of the property does assure that handicapped persons will not be
discriminated against in accordance with 43 CRF

4. Notice and Approval. The purpose of requiring the Owner to notify DLG
prior to undertaking certain permitted activities is to afford DLG an adequate
opportunity to monitor those activities in question to ensure that they are




designed and carried out in a manner that is consistent with the purpose of the
Deed Restriction.

a. Whenever notice is required, Owner shall notify DLG in writing not
less than thirty (30) days prior to the date Owner intends to
undertake the activity in question. The notice shall describe the
nature, scope, design, location, timetable, and any other material
aspect of the proposed activity in sufficient detail to permit DLG to
make an informed judgment as to its consistency with the purpose
of this Deed Restriction.

b. Where DLG’s approval is required, DLG shall grant or withhold its
approval in writing within thirty (30) days of receipt of Owner's
written request therefore. Failure of DLG to deliver a written
response to the Owner within such thirty (30) days shall be deemed
to constitute approval by DLG of such request unless such act is
contrary to any express restriction included herein. DLG'’s approval
may be withheld only upon a reasonable determination by DLG that
the action as proposed would be inconsistent with the purpose of
this Deed Restriction.

5. Inspections. DLG may, but is not required to, make periodic inspections of
the POR Project with the consent of Owner, representative of DLG shall be
permitted at all reasonable times to inspect the POR Project. Owner covenants
not to withhold unreasonably its consent in determining dates and times for such
inspections.

6. Notice of Violation; Corrective Action. If DLG determines that a violation of
the terms of this Deed Restriction has occurred or is threatened, DLG shall give
written notice to the Owner of such violation and demand corrective action
sufficient to cure the violation. The Owner shall correct deficiencies identified
and report those corrections in writing to DLG within the time allowed for cure
outlined in Paragraph 7.

7. Standards for Review. DLG shall apply the Secretary’s Standards in
exercising any authority created by the Deed Restriction to inspect the POR
Project, to review any construction, alteration, repair or maintenance of the POR
Project, or to review casualty damage or to reconstruct or approve reconstruction
of the POR Project following casualty damage.

8. Remedies:



a. Injunction. If Owner fails to cure the violation within sixty (60) days
after receipt of notice thereof from DLG, or, under circumstances
where the violation cannot reasonably be cured within a sixty (60)
day period, fails to begin curing such violation within the sixty (60)
day period, fails to continue diligently to cure such violation until
finally cured, DLG may bring an action at law or in equity in a court
of competent jurisdiction to enforce the terms of this Deed
Restriction, to enjoin the violation, ex parte as necessary, by
restraining order, temporary or permanent injunction, and to require
the restoration of the POR Project to the condition indicated in the
Baseline Documentation.

In the event that DLG seeks an injunction DLG shall not be required
to post a bond and shall not be required to demonstrate irreparable
harm or injury. Owner agrees that DLG’s remedies at law for any
violation of the terms of this Deed Restriction are inadequate and
that DLG shall be entitled to the injunctive relief described above,
both prohibitive and mandatory, in addition to such other relief to
which DLG may be entitled, including specific performance of the
terms of this Deed Restriction, without the necessity of proving
either actual damages or the inadequacy of otherwise available
legal remedies. DLG’s remedies described in this Subparagraph
shall be cumulative and shall be in addition to all remedies now or
hereafter existing at law or in equity.

b. Damages. If Owner fails to cure the violation within sixty (60) days
after receipt of notice thereof from DLG, or, under circumstances
where the violation cannot reasonably be cured within a sixty (60)
day period, fails to begin curing such violation within the sixty (60)
period, fails to continue diligently to cure such violation until finally
cured, DLG may bring an action at law demanding reimbursement
of the money paid to the Owner pursuant to the MOA.

In the alternative, DLG can enter the POR Project and cure the
violation itself. It can then bring an action for the cost of performing
the maintenance or curing the violation.

c. Emergency Enforcement. If DLG, in its discretion, determines that
circumstances require immediate action to prevent or mitigate
significant damage to the POR Project, DLG may pursue any of its
remedies available under this Deed Restriction without notice to
Owner and without waiting for the period provided for cure to
expire.




. Scope of Relief. DLG’s rights under this Paragraph apply equally in
the event of either actual or threatened violations of the terms of
this Deed Restriction.

. Cost of Enforcement. All reasonable costs incurred by DLG in
enforcing the terms of this Deed Restriction against the Owner,
including without limitation, costs and expenses of suit and
reasonable attorneys’ fees, shall be borne by the Owner without
abatement, suspension, deferment or reduction; provided, however,
that if Owner ultimately prevails in a judicial enforcement action
each party shall bear its own costs.

Lien. Owner expressly agrees that DLG shall have, is herby
granted, and shall be entitled to record a lien against the Owner’s
interested in the POR Project for any unpaid damages or costs of
enforcement if DLG so chooses. Any lien on the POR Project
created pursuant to this Deed Restriction may be confirmed by
judgment and foreclosed by DLG in the same manner as a
mechanic’s lien except that no lien created pursuant to this Deed
Restriction shall jeopardize the priority of any recorded lien of
mortgage or deed of trust given in connection with a promissory
note secured by the POR Project.

. Forbearance. Forbearance by DLG to exercise any of its rights
under this Deed Restriction in the event of any breach of any term
of this Deed Restriction by Owner shall not be deemed or
construed to be a waiver by DLG of such term or of any subsequent
breach of the same or any other terms of this or of any of DLG’s
rights under this Deed Restriction. No delay or omission by DLG in
the exercise of any right or remedy upon any breach by Owner
shall impair such right or remedy or be construed as a waiver.

. Waiver of Certain Defenses. DLG acknowledges that Owner has
read this Deed Restriction, its terms and requirements, and Owner,
in full knowledge of its provisions, hereby waives any defense of
latches, estoppels, or prescription with respect to any enforcement
action instituted by DLG.

Acts Beyond Owner’'s Control. Nothing contained in this Deed
Restriction shall be construed to entitle DLG to bring any action
against Owner for any injury to or change in the POR Project
resulting from causes beyond Owner’'s control, including, without
limitation, fire, flood, storm, and earth movement, or from any
prudent action taken by Owner under emergency conditions to
prevent, abate or mitigate significant injury to the POR Project
resulting from such causes. Notwithstanding the foregoing




Paragraph, the Owner remains responsible for maintaining the
POR Project to the standard of the Baseline Documentation against
wear and tear caused by public use.

9. Casualty Damage or Destruction; Insurance. In the event that the POR
Project shall be damaged or destroyed by fire, flood, windstorm, tornado, earth
movement or other casualty, Owner shall notify DLG in writing within sixty (60)
days of the damage or destruction. The notification shall include what, if any,
emergency work has already been completed, an assessment of the nature and
extent of the damage, a determination of the feasibility of the restoration of the
POR Project if appropriate under the Secretary’s Standards, and a report of such
restoration work necessary to return the Property to the condition existing at the
date hereof if appropriate under the Secretary’s Standards.

After reviewing the report provided pursuant to this Paragraph and assessing
the availability of insurance proceeds, if Owner and DLG agree that the purpose
of the Deed Restriction will be served by such reconstruction and if deemed
appropriate under the Secretary’s Standards, the Owner and DLG shall establish
a schedule under which Owner shall repair or reconstruct the POR Project so
that it conforms to the requirements of the MOA and to the condition represented
in the Baseline Documentation as closely as possible given the amount of any
casualty insurance proceeds available to Owner.

10.Indemnification. Owner hereby agrees to pay, protect, indemnify, hold
harmless and defend, at its own cost and expense, the NPS, DLG, and its
agents, officers, employees, contractors, subcontractors, the Commonwealth of
Kentucky, the heirs, personal representatives, successors, and assigns of each
of them (collectively “Indemnified parties”) from and against any and all liabilities,
obligations, claims, damages, penalties, causes of action, losses, fines, costs,
charges, demands, orders, judgments, administrative actions, and expenses
(including, without limitation, reasonable attorneys’ fees and expenses) imposed
upon, incurred by or asserted against any one of the Indemnified Parties (unless
due solely to the negligence of any of the Indemnified Parties while acting within
the scope of their employment) by reason of any one or more of the following: (i)
DLG’s interest in the POR Project or any part thereof, (ii) any accident, injury to
or death of person or persons or loss of or damage to property occurring in, on or
about the POR Project or any part thereof; (iii) any use, disuse or condition of the
POR Project or any part thereof, (iv) the presence or release in, on, or about the
POR Project, at any time, of any substance now or hereafter defined, listed or
otherwise, classified pursuant to any law, ordinance, or regulation as hazardous,
toxic, polluting or contaminating substance, (v) the violation or alleged violation




of, or other failure to comply with, any state, federal, or local law, regulation, or
requirement, including without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, as amended (“CERCLA"),
and Kentucky Revised Statutes § 224.10-020, et seq., by any person in any way
affecting, involving, or relating to the POR Project and (vi) the obligations,
covenants, representations, and warranties of Paragraphs 8, 11, 12, 13, and 14.

11.Taxes. Owner shall pay immediately, when first due or owing, all general
taxes, special taxes, special assessments, water charges, sewer service
charges, charges or fees of whatever description levied on or assessed against
the POR Project by a competent authority which may become a lien on the POR
Project, including any taxes imposed upon or incurred as a result of this Deed
Restriction, unless Owner timely objects to the amount or validity of the
assessment or charge and diligently prosecutes an appeal thereof, in which case
the obligation hereunder to pay such charges shall be suspended for the period
permitted by law for prosecuting such appeal and any applicable grace period
following completion of such action. Owner shall furnish DLG with satisfactory
evidence of payment upon request.

12.Representations and Warranties. Owner represents and warrants that,
after reasonable investigation and to the best of its knowledge:

a. No substance defined, listed or otherwise classified pursuant to any
federal, state or local law, regulation or requirement has hazardous,
toxic, polluting, or otherwise contaminating to the air, water or soil,
or in any way harmful or threatening to human health or the
environment exists or has been released, generated, treated,
stored, used, disposed of, deposited, abandoned or transported in,
on, over, under, from or across the POR Project Area;

b. There are not now any underground storage tanks located within
the POR Project, whether presently in service or closed,
abandoned, or decommissioned, and no underground storage
tanks have been removed from the POR Project in a manner not in
compliance with applicable federal, state and local laws,
regulations, and requirements;

c. Owner and POR Project are in compliance with all federal state and
local laws, regulations, ordinances, codes and requirements
applicable to the POR Project and its use;



d. There is no pending or threatened litigation in any way affecting,
involving, or relating to the POR Project;

e. No civil or criminal proceedings or investigations have been
instigated at any time or are now pending, and no notices, claims,
demands, or orders have been received, arising out of any violation
or any alleged violation of, or failure to comply with, any use, nor do
there exist any facts or circumstances that Owner might reasonably
expect to form the basis for any such proceedings, investigations,
notices, claims, demands, or orders;

f. There are no outstanding surface or subsurface mineral rights
associated with the POR Project; and

g. Owner has sufficient interest in the property comprising the POR
Project to grant this Deed Restriction and fulfill all of its terms and
conditions fully.

13.Remediation. If, at any time, there occurs, or has occurred, a release in,
on, or about the POR Project of any substance now or hereafter defined, listed,
or otherwise classified pursuant to any federal, state, or local law, regulation, or
requirement as hazardous, toxic, polluting, or otherwise contaminating to the air,
water or soil, or in any way harmful or threatening to human health or the
environment, Owner agrees to take all steps necessary to assure its containment
and remediation, including any cleanup that may be required.

14.Control. Nothing in this Deed Restriction shall be construed as giving rise,
in the absence of a judicial decree, to any right or ability in DLG to exercise
physical or managerial control over the day-to-day operations of the POR
Project, or any of Owner's activities on the POR Project, or otherwise become an
operator with respect to the POR Project within in the meaning of the CERCLA
and Kentucky Revised Statutes § 224.10-020, et seq.

15.Written Notice. Any notice which either Owner or DLG may desire or be
required to give to the other party shall be in writing and shall be delivered by one
of the following methods: (i) upon delivery if delivered by hand delivery or
facsimile transmission, (ii) one (1) business day after having been deposited in
any post office or mail depository regularly maintained by the U.S. Postal Service
and sent by registered or certified mail, postage prepaid, with return receipt




requested, and addressed as follows: if to Owner, City of Morehead, Kentucky
ATTN: Mayor, 314 Bridge Street, Morehead, Kentucky 40351 and if to DLG,
then to the Commonwealth of Kentucky, Department for Local Government, Attn:
Jodie McDonald, 1024 Capital Center Dr., Suite 340, Frankfort, KY 40601. Each
party may change its address set forth herein by a notice to such effect to the
other party.

16.Estoppel Certificates. Upon written request by DLG, Owner shall promptly
furnish DLG certification that, to the best of Owner's knowledge, Owner is in
compliance with any obligations of Owner contained in this Deed Restriction;

17.Notice from Government Authorities. Owner shall deliver to DLG copies of
any notice of violation or lien relating to the POR Project received by Owner from
any government authority within five (5) days of receipt by Owner. Upon request
by DLG, Owner shall promptly furnish DLG with evidence of Owner's compliance
with such notice or lien where compliance is required by law.

18.Proposed Sale of Any Portion of POR Project. Owner shall promptly notify
DLG in writing of any proposed sale of the POR Project, notify DLG of the names
and addresses of Owner’'s successor(s) in interest, and provide the opportunity
for DLG to explain the terms of the Deed Restriction to potential new owners or
prior to sale closing. In any deed conveying an interest in all or part of POR
Project subject to the terms of this Deed Restriction, the Owner shall refer to this
Deed Restriction and shall indicate that the Deed Restriction is binding upon all
successors in interest to the POR Project in perpetuity.

19.Runs with the Land. Except as provided in Paragraphs 8, 9, 22, 23, the
obligations imposed by this Deed Restriction shall be effective in perpetuity and
shall be deemed to run as a binding servitude with all property which makes up
the POR Project. This Deed Restriction shall extend to and be binding upon
Owner and DLG and all of each of their successors and assigns. The words
“Owner” and “DLG” shali include all such persons. Anything contained herein to
the contrary notwithstanding, an owner of any portion of the POR Project shall
have no obligation pursuant to this instrument where such owner shall cease to
have any ownership interest in the property by reason of a bona fide transfer.
The restrictions, stipulations, and covenants contained in this Deed Restriction
shall be inserted by Owner, verbatim or by express reference, in any subsequent
deed or other legal instrument by which Owner divests itself of either the fee
simple title or any lesser estate in the property making up the POR Project or any




part thereof, including by way of example and not limitation, a lease of all or a
portion of the property making up the POR Project.

20.Assignment. DLG may, with the express prior written approval of the
Owner, convey, assign, or transfer its respective rights, title, and interest in this
Deed Restriction to a duly authorized unit of the federal, state or local
government or to a similar local, state or national organization whose purpose,
inter alia, are to promote the values of the LWCF Program, provided that such
conveyance, assignment or transfer requires that the purpose for which the Deed
Restriction was granted will continue to be carried out. In the event that DLG
shall cease to be authorized to hold such easements, then DLG shall promptly
select another qualified organization with the express prior written approval of
Owner, and convey, assign, or transfer to the selected qualified organization all
of its respective right, title, and interest under this Deed Restriction. DLG agrees
to give written notice to Owner of an assignment at least thirty (30) days prior to
the date of such assignment. Approval by the Owner under this paragraph shall
not be unreasonably withheld.

21.Recording and Effective Date. Grantor shall do and perform at its own cost
all acts necessary for the prompt recording of this instrument in the land records
of Rowan County, Kentucky. Grantor shall forward a certified copy of the filed
Deed Restriction to DLG for its records. Owner and DLG intend that the
restrictions arising under this Deed Restriction take effect on the day and year
this instrument is recorded in the above described land records. This instrument
may be re-recorded at any time as may be required to preserve the rights in this
Deed Restriction.

22.Agents of DLG. DLG may assign its rights and obligations under this
instrument with regard to maintenance and monitoring of the POR Project to
persons, entities, or agencies (‘Agents”) as it sees fit. DLG shall notify Owner if
such assignment is made and shall provide Owner the name, address, and other
contact information for these Agents.

23.Interpretation. The following provisions shall govern the effectiveness,
interpretation, and duration of the Deed Restriction:

a. The interpretation and performance of this Deed Restriction shali
be governed by the laws of the Commonwealth of Kentucky;



. Any rule of strict construction designed to limit the breadth of
restrictions on alienation or use of the POR Project shall not apply
in the construction interpretation of this Deed Restriction and this
instrument shall be interpreted broadly to affect its purpose and the
transfer or rights and restriction on use herein contained;

. The parties intend to agree and bind themselves, their successors,
and their assigns in perpetuity to each term of this instrument
whether this instrument be enforceable by reason of any statue,
common law, or private agreement in existence either now or
hereafter.

. The invalidity or unenforceability of any provision of this Deed
Restriction shall not affect the validity or enforceability of any other
provision of this Deed Restriction or any ancillary or supplementary
agreement relating to the subject matter hereof;

. Nothing contained herein shall be interpreted to authorize or permit
Owner to violate any law regulation, ordinance, code or
requirement relating to building materials, construction methods,
interior mechanical systems (including, but not limited to, heating,
air conditioning, plumbing, electrical, or gas), or use of the POR
Project. In the event of any conflict between any such ordinance or
regulation and the terms hereof, Owner shall promptly notify DLG of
such conflict and shall cooperate with DLG and the applicable
governmental entity to accommodate the purpose of both this Deed
Restriction and such ordinance or regulation.

To the extent that Owner owns or is entitled to development rights
which may exist now or at some time hereafter, whether by reason
of applicable zoning or some other similar ordinance, such
development rights shall not be exercisable on, above, or below the
POR Project during the term of the Deed Restriction, nor shall they
be transferred to any adjacent parcel and exercised in a manner
what would interfere with the purpose of the Deed Restriction.

. The captions in this instrument have been inserted solely for
convenience of reference and are not a part of this instrument and
shall have no effect upon construction or interpretation; and



h. If circumstances arise under which an amendment to or
modification of this Deed Restriction would be appropriate, Owner
and DLG may by mutual written agreement jointly amend this Deed
Restriction, provided that no amendment shall be made that will
adversely affect the qualification of the Deed Restriction or the
status of DLG under any applicable law. Any such amendment
shall be consistent with the purpose of the Deed Restriction and
shall not affect its perpetual duration. Any such amendment shall
be recorded, at Owner’s cost and obligation, in the land records of
Rowan County, Kentucky. Nothing in this paragraph shall require
the Owner or DLG to agree to any amendment or bind them to
negotiation.

TO HAVE AND TO HOLD unto the Commonwealth of Kentucky,
Department for Local Government, for the use and benefit of the Department for
Local Government, its successors and assigns forever. The covenants agreed to
and the terms, conditions, restrictions and purposes imposed as aforesaid shall
be binding upon Grantor its survivors, agents, personal representatives, heirs,
assigns and all other successors to them in interest, and shall continue as a
servitude running in perpetuity with the property.

CONSIDERATION CERTIFICATE OF GRANTOR
The Grantor herein hereby certifies that the consideration reflected in this
easement as set forth hereinabove, is the full consideration paid for the property
rights hereby conveyed.

ACKNOWLEDGMENT OF CONDITIONS BY GRANTOR
The Grantor herein, City of Morehead, Kentucky, and DLG agree that in
substance the Baseline Documentation is an objective, though non-exclusive,
representation of the POR Project as it exists at the time of the conveyance of
this Deed Restriction and documents a portion of the characteristics of the POR
Project in its current use and state of improvement.

IN WITNESS WHEREOF, the Grantor and DLG have hereunto set their hands
on the date indicated above.

GRANTOR

Laura White-Brown, Mayor



COMMONWEALTH OF KENTUCKY
COUNTY OF ROWAN
The foregoing instrument was acknowledged before me this

day of , 2019, by Laura White-Brown, Mayor on behalf of the City of
Morehead, Kentucky.

My commission expires:

NOTARY PUBLIC, STATE AT LARGE, KY
NOTARY NUMBER:

DEPARTMENT FOR LOCAL GOVERNMENT

By: Sandra K. Dunahoo, Commissioner
COMMONWEALTH OF KENTUCKY

COUNTY OF

The foregoing instrument was acknowledged before me this
day of , 20__, by

My commission expires:

NOTARY PUBLIC, STATE AT LARGE, KY
NOTARY NUMBER:

Approved as to form and legality:

Counsel for the Department for Local Government
This instrument prepared by: Suzanne Molley, Staff Attorney for DLG

Schedule of Exhibits:

Exhibit A: MOA between DLG and Grantor
Exhibit B: Plat

Exhibit C: Proof of Property Interest
Exhibit D: Baseline Documentation
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Memorandum of Agreement

COMMONWEALTH OF KENTUCKY
DEPARTMENT FOR LOCAL GOVERNMENT
OFFICE OF FEDERAL GRANTS :
LAND AND WATER CONSERVATION FUND (LWCF)

This Memorandum of Agreement (MOA) is entered into, by and between the Commonwealth of Kentucky,
Department for Local Government (‘the Commonwealth”) and City of Morehead (“the Contractor”) to
establish an agreement for Don Greenhill Park Improvement— LWCF# 21-1543. The initial MOA is effective
through May 30, 2020.

Scope of Services:
1 - OBLIGATIONS OF DLG

DLG covenants and agrees, conditioned upon the timely performance by the other parties of their
respective obligations, to undertake the following abligations:

A. DLG shall, subject to the availability of the appropriate federal funds for the project, reimburse to
the Local Agency an amount not to exceed ($75,000.00.) The Local Agency shall make full
payment for the cost of an item andfor provide documentation for in-kind contributions before
submitting a request for reimbursement of eligible project costs. During the term of this Agreement,
eligible project costs are identified in Attachment A, Scope of Services and Budget. Reimbursement
requests should be made Quarterly. A request for reimbursement may not be submitted to DLG
for less than 25 percent of the total eligible project costs. The rate of reimbursement will be 40
percent. The final 25 percent of the LWCF grant will be withheld until the project is completed,
inspected, and accepted by DLG staff and representatives of the National Park Service and the
required Deed Restriction is recorded.

B. DLG and NPS may, but are not required to, make periodic inspections of the Project and may send
inspection reports to the Local Agency. The Local Agericy shall correct deficiencies identified in
the inspection report and their correction reported in writing to DLG within two weeks of receipt of
the inspection report.

C. DLG shall cooperate fully with the Local Agency in order to facilitate the obligations set out in this
Agreement. '

2 - OBLIGATIONS OF THE LOCAL AGENCY
The Local Agency covenants and agrees to undertake the following obligations:

A. The Local Agency shall perform and cause to be performed all necessary acts to plan, design and
construct the Project in accordance with applicable law and the provisions stated herein.

B. The Local Agency shall obtain all necessary permits, licenses and approval from the appropriate
governmental entities for construction of the Project.

C. The Local Agency shall comply with all applicable federal and state statutes, executive orders,
regulatory requirements, and policies and require all contractors employed by the Local Agency to
comply with all applicable federal and state statutes, executive orders, regulatory requirements,
and policies. In particular, the Local Agency, and it's contractors shall comply with 49 CFR Part
18, Uniform Administrative Requirements for Grants and Cogperative Agreements to State and

RECEIVED
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Local Governments. As evidence of the grant recipient’s intention to comply, a Standard Form
424D, Assurances - Construction Programs, shall be signed by the authorized certifying official and
made a part of this Agreement. If applicable, the Local Agency shall provide documentation to
show compliance with the Uniform Relocation Assistance and Real Property Acquisition Act of 1990
as amended. This documentation must be submitted before the first request for reimbursement is
made. The Local Agency shall use its own procurement procedures that reflect applicable state
and local laws for all purchases of goods or services related to the Project. Shall comply with 2
CFR Part 200,2 CFR Part 182 & 1401, 2 CFR 180-1400, 43 CFR 18, 2 CFR Part 175, 2 CFR Part
25, 2 CFR Part 170.

The Local Agency shall appropriately address any advisory comments that are attached to the
Kentucky State Clearinghouse's notification letter relating to the grant recipient's project. If
applicable, evidence that the advisory comments have been satisfactorily addressed must be
submitted to DLG before any work can begin on this project. Additionally, during the period of
performance, the Local Agency shall notify DLG immediately if any significant adverse
environmental impacts result from project implementation and shall cease all project activity until
an evaluation is made by DLG and its representatives to determine what actions are necessary
and appropriate.

The Local Agency shall erect and maintain, in perpetuity, a sign on the Project site acknowledging
that the Project was completed with LWCF financial assistance.

The Local Agency shall retain all records relating to the project until DLG audits the records, or for
three years after the Project is closed out, whichever occurs first. The records include, but are not
limited to, the following:

. Payroll register by pay period showing names, hours worked, hourly rate, benefits,
deductions, gross pay, and net pay.

Final cost summary of all payroll registers.

Time sheets signed by both employees and their respective supervisors.
Invoices for purchased materials.

Invoices for all design and construction costs.

Each invoice shall have the date paid and check number indicated on it.
Cancelled checks or copies thereof,

Copies of documents used In procurement (advertisements, plans and
specifications, bid tabulations, contracts, and change orders).

. Statements specifying donations to the project signed by the donor.

A copy -of the Local Agency’s resolution authorizing the execution of this Agreement is attached
hereto and made a part hereof.

The Local Agency shall cooperate fully with DLG and prdvide any documentation requested by
DLG in order to facilitate the obligations set out in this Agreement.

The Local Agency shall submit quarterly progress reports to DLG in the form prescribed by DLG
until the Project is closed out by DLG. The reports shall be submitted by the 15th day of the month
following the last day of each calendar quarter (i.e., January 15th, April 15th, July 15th, and October
15th). The report shall list, at a minimum, the line items in the cost estimate and the percent of
completion as well as any indication of problems or time delays. The final quarterly progress report
shall act as the Project Completion Report. The Progress Completion Report must be. approved
by DLG. Any deficiencies found in the Progress Completion Report shali be remedied by the Local
Agency no later than 2 weeks from receipt of notification.




The Local Agency shall execute and record in the public property records of the county clerk’s
office a limitation of use notice, deed of restriction, or other appropriate document dedicating the
property in perpetuity to public outdoor recreation in accordance with the Conditions set forth below.
The document shall identify the property by the project boundary map submitted with the application
to the Department. The document and the County Clerk's filing certification shall be submitted to
DLG along with the Local Agency's first request for reimbursement under this agreement. A
permanent trail easement in favor of the DLG must be approved prior to receiving final
reimbursement.

The parties to the project agreement specifically recognize that the Land and Water Conservation
Fund project creates an obligation to maintain the property described consistent with the Land and
Water Conservation Fund Act.

Upon Project completion, the Local Agency shall operate and maintain the Project as follows:

. Facilities shall be kept in reasonable repair throughout their estimated lifetime to
prevent undue deterioration and to encourage public use.

. Facilities shall be kept reasonably safe for public use.

. Facilities shall be kept open for public use at reasonable hours and times of the
year for perpetuity.

. Facilities shall be kept open for all persons regardless of race, color, sex, national

origin, or disability.

Any unauthorized or improper expenditure of funds, or expenditure of funds other than in
accordance with the terms of this Agreement shall be deemed a default of this Agreement by the
Local Agency, with the Local Agency returning those funds to DLG, if DLG has made
reimbursement to the Local Agency.

3 - MUTUALITY OF OBLIGATIONS

A

The parties agree that the obligations imposed upon them are for the benefit of the parties and the
timely fulfillment of each and every obligation in accordance with this Agreement is necessary. The
failure of any party to fulfill its obligations under this Agreement or the failure of any event to occur
by a date established by this Agreement shall constitute a breach of it unless the fulfillment of such
obligation is waived or modified by written agreement of the parties.

In the.event of default by the Local Agency, including the failure to meet any time deadlines or
provisions set out in this Agreement, DLG may declare this Agreement void from the beginning
without further obligation to the Local Agency and may commence appropriate legal or equitable
action to enforce its rights under this Agreement including action for recovery of funds expended
hereunder.

Except as may otherwise be provided herein, the parties fo this Agreement shall be solely
responsible for any costs incurred in fulfilling their obligations under this Agreement and no party
shall have any claim against the other party for reimbursement of costs whether or not a party is in
default.

Both parties, DLG and the Local Agency, acknowledge that this Agreement is entered into under
the provision of KRS 45A.023, and that future Kentucky General Assemblies may discontinue
funding in subsequent budgets. :



4 - MISCELLANEOUS PROVISIONS

A

This Agreement may be signed by each party upon a separate copy, and in such case one
counterpart of this Agreement shall consist of a sufficient number of such copies to reflect the
signature of each party hereto. This Agreement may be executed in two or more counterparts each
of which shall be deemed an original, and it shall not be necessary in making proof of this
Agreement or the terms and conditions hereof to produce or account for more than one of such
counterparis.

The headings set forth in this Agreement are only for convenience or reference and the words
contained therein shall in no way be held to explain, modify, amplify or aid in the interpretation,
construction or meaning of the provisions of this Agreement.

The terms and conditions of this Agreement shall be binding upon and shall inure to the benefit of
the successor and assigns, respectively, of the parties. This provision shall not be construed to
permit assignment by any party of any of its rights and duties under this Agreement which
assignment shall be prohibited except with the prior written consent of all parties hereto.

No decision-making official or employee of the Local Agency involved in discussions regarding a
contract or subcontract in connection with the project shall have any financial or other personal
interest in any such contract or subcontract.

No person performing services for the Local Agency in connection with this project shall have a
financial or other personal interest in any real property acquired for this project unless such interest
is openly disclosed in the Local Agency's public meeting and reflected in the Public Agency's public
meeting minutes, and such officer, employee, or person has not participated in the acquisition of
said property for or on behalf of the Local Agency.

This Agreement sets forth the entire understanding of the parties with respect to the subject matter
hereof, superseded ll existing agreements among them concerning the subject matter hereof, and
may be modified only by a written instrument duly executed by each of the parties hereto.

Time is of the essence in the performance of each of the terms and conditions of this Agreement.

The parties agree that any suit, action or proceeding with respect to this Agreement may only be
brought in or entered by, as the case may be, the courts of the Commonwealth of Kentucky situated
in Frankfort, Franklin County, Kentucky or the United States District Court for the Eastern District
of Kentucky, Frankfort Division.

The Grantee hereby agrees to adopt the provisions of DLG’s Implementation Plan for Title Vi
of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq (nondiscrimination in use of federal
funds), a copy of which is available upon request. In lieu of this requirement, the Grantee may
adopt its own Title VI Implementation Plan, provided that the Grantee attaches hereto a copy
of its Title VI Implementation Plan and any applicable annual updates.




J. All notices, requests, demands, waivers, and other communications given as provided in this
Agreement shall be in writing, and shall be addressed as follows:

-If to DLG: Department for Local Government
1024 Capital Center Drive, Suite 340
Frankfort, Kentucky 40601
ATTENTION: Jodie Williams

If to the Local Agency: City of Morehead
314 Bridge Street
Morehead, Kentucky 40351
ATTENTION: Mayor James Thomas Trent

Cancellation clause:
Either party may cancel the agreement at any time for cause or may cancel without cause on 30 days'
written notice.

Funding Out Provision:

The state agency may terminate this agreement if funds are not appropriated to the contracting agency or
are not otherwise available for the purpose of making payments without incurring any obligation for payment
after the date of termination, regardiess of the terms of the agreement: The state agency shall provide the
Contractor thirty (30) calendar days written notice of termination of the agreement due to lack of available
funding.

Reduction in Contract Worker Hours:

The Kentucky General Assembly may allow for a reduction in contract worker hours in conjunction with a
budget balancing measure for some professional and non-professional service contracts. If under such
authority the agency is required by Executive Order or otherwise to reduce contract hours, the agreement
will be reduced by the amount specified in that document.

Access to Records:

The state agency certifies that it is in compliance with the provisions of KRS 45A.695, "Access to contractor's
books, documents, papers, records, or other evidence directly pertinent to the contract." The Contractor, as
defined in KRS 45A.030(8) and (10), agrees that the contracting agency, the Finance and Administration
Cabinet, the Auditor of Public Accounts, and the Legislative Research Commission, or their duly authorized
representatives, shall have access to any books, documents, papers, records, or other evidence, which are
directly pertinent to this agreement for the purpose of financial audit or program review. The Contractor also
recognizes that any books, documents, papers, records, or other evidence, received during a financial audit
or program review shall be subject to the Kentucky Open Records Act, KRS 61.870 to 61.884. Records and
other prequalification information confidentially disclosed as part of the bid process shall not be deemed as
directly pertinent to the agreement and shall be exempt from disclosure as provided in KRS 61.878(1)(c).

Effective Date:

All Memorandum of Agreesments are not effective until the Secretary of the Finance and Administration
Cabinet or his authorized designee has approved the agreement and until the agreement has been
submitted to the government contract review committee. However, in accordance with KRS 45A.700,
memoranda of agreement in aggregate amounts of $50,000 or less are exempt from review by the




committee and need only be filed with the committee within 30 days of their effective date for
informational purposes.

KRS 45A .695(7) provides that payments on personal service contracts and memoranda of agreement
shall not be authorized for services rendered after government contract review committee disapproval,
unless the decision of the committee is overridden by the Secretary of the Finance and Administration
Cabinet or agency head, if the agency has been granted delegation authority by the Secretary.

Violation of tax and employment laws; _

KRS 45A.485 requires the Contractor and all subcontractors performing work under the agreement to
reveal to the Commonwealth, prior to the award of a contract, any final determination of a violation by the
Contractor within the previous five (5) year period of the provisions of KRS chapters 136, 139, 141, 337,
338, 341, and 342. These statutes relate to the state sales and use tax, corporate and utility tax, income
tax, wages and hours laws, occupational safety and health laws, unemployment insurance laws, and
workers compensation insurance laws, respectively.

To comply with the provisions of KRS 45A.485, the Contractor and all subcontractors performing work
under the agreement shall report any such final determination(s) of violation(s) to the Commonwealth by
providing the following information regarding the final determination(s): the KRS violated, the date of the
final determination, and the state agency which issued the final determination.

KRS 45A.485 also provides that, for the duration of any contract, the Contractor and ail subcontractors
performing work under the agreement shall be in continuous compliance with the provisions of those
statutes, which apply to their operations, and that their failure to reveal a final determination as described
above, or failure to comply with the above statutes for the duration of the agreement shall be grounds for
the Commonwealth's cancellation of the agreement and their disqualification from eligibility for future
state contracts for a period of two (2) years.

[Check box section below need only be included for Contractors that are quasi-governmental entities or
501(c)3 non-profit entities.]

Contractor must check one: .
The Contractor has not violated any of the provisions of the above statutes within the
previous five (5) year period.

The Contractor has violated the provisions of one or mare of the above statutes within the
previous five (5) year period and has revealed such final determination(s) of violation(s). Attached is a list
of such determination(s) which includes the KRS violated, the date of the final determination, and the
state agency which issued the final determination.

Discrirnination:

This section applies only to agreements disbursing federal funds, in whole or part, when the terms for
receiving those funds mandate its inclusion. Discrimination (because of race, religion, color, national
origin, sex, sexual orientation, gender identity, age, or disability) is prohibited. During the performance of
this agreement, the Contractor agrees as follows:

1. The Contractor will not discriminate against any employee or applicant for employment because of
race, religion, color, national origin, sex, sexual orientation, gender identity or age. The Contractor further
agrees to comply with the provisions of the Americans with Disabilities Act {ADA), Public Law 101-338,
and applicable federal regulations relating thereto prohibiting discrimination against otherwise qualified
disabled individuals under any program or aclivity. The Contractor agrees to provide, upon request,
needed reasonable accommodations. The Contractor will take affirmative action to ensure that applicants




are employed and that employees are treated during employment without regard to their race, religion,
color, national origin, sex, sexual orientation, gender identity, age or disability. Such action shall include,
but not be limited to the following; employment, upgrading, demotion or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensations; and selection
for training, including apprenticeship. The Contractor agrees to post in conspicuous places, available to
employees and applicants for employment, notices setting forth the provisions of this non-discrimination
clause.

2. In all solicitations or advertisements for employees placed by or on behalf of the Contractor, the
Contractor will state that all qualified applicants will receive consideration for employment without regard
to race, religion, color, national origin, sex, sexual orientation, gender identity, age or disability.

3. The Contractor will send to each labor union or representative of workers with which he/she has a
collective bargaining agreement or other contract or understanding, a notice advising the said labor union
or workers' representative of the Contractor's commitments under this section, and shall post copies of
the notice in conspicuous places available to employees and applicants for employment. The Contractor
will take such action with respect to any subcontract or purchase order as the administering agency may
direct as a means of enforcing such provisions, including sanctions for noncompliance.

4. The Contractor will comply with all provisions of Executive Order No. 11246 of September 24, 1965
as amended, and of the rules, regulations and relevant orders of the Secretary of Labor.

5. The Contractor will furnish all information and reports required by Executive Order No. 11246 of
September 24, 1965, as amended, and by the rules, regulations and orders of the Secretary of Labor, or
pursuant thereto, and will permit access to his books, records and accounts by the administering agency
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations and orders.

6. In the event of the Contractor's noncompliance with the nondiscrimination clauses of this agreement or
with any of the said rules, regulations or orders, this agreement may be cancelled, terminated or
suspended in whole or in part and the Contractor may be declared ineligible for further government
contracts or federally-assisted construction contracts in accordance with procedures authorized in
Executive Order No. 11246 of September 24, 1965, as amended, and such other sanctions may be
imposed and remedies invoked as provided in or as otherwise provided by law.

7. The Contractor will include the provisions of paragraphs (1) through (7) of section 202 of Executive
Order 11246 in every subcontract or purchase order unless exempted by rules, regulations or orders of
the Secretary of Labor, issued pursuant to section 204 of Executive Order No. 11246 of September 24,
1965, as amended, so that such provisions will be binding upon each subcontractor or vendor. The
Contractor will take such action with respect to any subconiract or purchase order as the administering
agency may direct as a means of enforcing such provisions including sanctions for noncompliance;
provided, however, that in the event a Contractor becomes involved in, or is threatened with, litigation
with a subcontractor or vendor as a result of such direction by the agency, the contractor may request the
United States to enter into such litigation to protect the interests of the United States.



Approvals

This agreement is subject to the terms and conditions stated herein. By affixing signatures below, the
parties verify that they are autharized to enter into this agreement and that they accept and consent fo be
bound by the terms and conditions stated herein. In addition, the parties agree that (i) electronic
approvals may serve as electronic signatures, and (ii) this agreement may be executed in any number of
counterparts, each of which when executed and delivered shall constitute a duplicate original, but all
counterparts together-shall constitute a single agreement.

Department for Local Government:

Sandra K. Dunahoo Date
Commissioner, DLG

320l

Greg1ladd, DLG General Council Date
City of head:
Ly - Hesor
Signatufe Titld
S C R
v Jora 1#eaT  6-27(E
Printed Name Date

Approved as to form and legality:

Attorney

RECEIVED
JUN 29 2018

BY




SCOPE OF WORK

Don Greenhill Park Improvements

SCOPE: Purchase and install Playground Equipment, Dog Park, and Basketball Court

Surface.
BUDGET:
Playground Equipment $117,416.00
Dog Park $15,000.00
Basketball Surface $55,000.00
Total Project Costs $187,116.00
FUNDING:
LWCEF Grant $75,000.00
Local Match - $112,416.00

Total Funds $187,116.00
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All mapped information is believed accurate but is not guaranteed without error. While attempts have been made to ensure the
correctness of the information presented, the Gateway Area Development District does not guarantee accuracy, completeness,
or suitability for a particular use. Information herein should be independently verified. If you have any questions please contact
Joshua Farrow, GIS Coordinator, Gateway Area Development District, 110 Lake Park Drive, Morehead, Kentucky, 40351.
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