FLOYD COUNTY BOARD OF EDUCATION Sherry Rabinson, Chalr - District §

Danny Adkins, Superintendent Linda Gearlicart, Vice-Clhair - District |
Dr. Chandra Varia, Member - Districi 2
106 North Front Avenue Rhonda Mende, Member - District 4
Prestonsburg, Kentucky 41653 Junlor Newsome, Member ~ Disteict 3

Telephone (606) 886-2354 Fax (606) 886-8862
wwyw.floyd.kyschools.us

Consent Agenda Item (Action Item): Retroactively approve the ACT District Testing agrcement that would
allow PHS to provide testing for the sophomeore class.

Applicable Statute or Regulation: Board policy states that only the board of education/superintendent
can enter into contract or agreement, policy number 1.11 powers and duties of the local board.

Fiscal/Budgetary Impact: PHS will use Title I funds to pay for the sophomore testing.

History/Background: ACT has reduced the unit price per student from $55 to $35 per student. This is
an excellent opportunity to test sophomores and then design lessons/interventions to assist them.

Recommended Action: Retroactively approve the ACT College and Career Readiness Master Services
agreement.

Contact Person(s):  Lori Bricken

Principal Director uperintegtient

Date: 1.17.2019

Fhe Floyd County Board of Education docs not discriminate an the basis of race, color, national origin, age, religion, marital status, sex, or disability In
employ ment, cducatlonal programs, or activities os set fortd In Title IN & V1, and in Section 504.
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ACT College and Career Readiness
Master Services Agresement

1. : ACT provides a variety of products and services to

ndividuals achieve education and career success
(e T I P T e e W S W R |
and conditions by which the Assessments and Services are offered
to Customer by ACT.

2. Term: This Agreement shall commence on the Effective Date
indicaled abova, and shall remaln in effect through the term of all
incorporated Description of Servicas. Each Description of Services
document will hava a urnique Temn applicable to the Assessmeants
and Sarvices provided under such Description of Services.

3. Description of Services (DOS): ACT agrees to provide
Customer with the Assessments and Services memorialized in the
incorporated Description of Services. Each specific Assessment or
Service orderad by Customer shall be memorialized in a separate
DOS, fo be mutually agreed upon and execuled by both parfies, In
tha avent of a conflict between the terms and conditions of a DOS
and the terms of the Agreement, the terms of the DOS shall prevail.

4. Payment Terms: Customer agrees to pay ACT the amounts
set forth in the DOS for the delivery of the Assessments and
Services, pursuant ta the terms in the DOS. Customer shall make
all payments within thirty (30} days of receipt of an invoice from
ACT. Customer will pay a service fee of one percent {1%) per
month or. the. maximum rate aliowed by law, whichever Is less, on
any fees not paid when due under this Agreement. All involces
shall be sent to the address and contact person identified in the
applicable DOS. Customer shall be responsible for any sales, use,
or. other-taxes due as'a result of any fees paid to ACT under this
Agreement, unless Customer is exempt from tax as evidenced by a
valid tax examption certificate provided to ACT. Customer shall
promptly provide ACT with Customer required purchase order, as
aspplicable. prior to the schedulsd delivery of Assessments and
ervicas.

5. Ownership of Materials: ACT owns the Assessments,
including but/ not limited to, paper based or oniing assessment
documents, lesting materials, administration and registration
matedals, publications, data, reports, documentation, related
materials, rademarks and all associated Inteliectual property rights,
including any and all derivatives or mogdifications created during the
T T T e T o e e S ¥ L o | B ekt | [ Felht
as exprassly granted in a DOS, Customer does not acquire any
right, title, orinterest in or.to the ACT Materials. Customer shall not
copy, modify, enhance, reverse enginesr, or make any addition to
the ACT Materials. Customer may not sell or otherwise transfer the
ACT Materials to any other person, provided however that
Customermay provide the Assessnients to authorized, registered
axaminees and ils. parsonnal solely for testing and interpretation
purposes. Customer. may not (a) use the ACT 'Materials for any
other purpose, (b) assign, license, sell, loan, lease, or otherwisa
transfer. the ACT Materials in whole or.in part, {c) authorize or allow
a third party to use the ACT online test and Services or ACT
Materials, (d) copy, oraliow anyons else to copy, in whole or in
pat, the ACT Matsrials, or (e) medify, reverse engineer,
le, or disassemble the AGT onfine system or Materials.
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ity:  Customer sgrees: that neither it nor iis
lat any tima during| or. following the Term, either
shy display or. otherwise disclose lo any
fiflin any manner whatsoever any ACT
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test materials. To the extent phroprala for secure
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of ACT Materials, Customer will provide gt £ A 2
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request and allow ACT 2 reasonable lirr:; "l‘(']th pr;ct)lttn;z offo fu:lr:

examption to the public release. All ACT M

. ater
remain the property of ACT notwithstanding ?tl\?‘e 5231';:23 tf::t
termination of this Agreement. The ACT Malerials shall, wilhl% ten

(10)-days of ACT's written request, be
all copies). equest, be retumed to ACT (including

7. Testing Procedures: Customer agrees lo administer the
Assessments in accordance with all policies and procedures
provided by ACT. Customner shall slore the ACT Materials at secure
location(s) approved by ACT. Customer agrees that alt used and
unused ACT Materials will ba retumed to ACT, in accordance with
the policies and proceduras provided by ACT, for scoring and/or
processing. Customer agrees to fully cooperate with ACT, and
cause those individuals involved In the administration of or
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cooperate with ACT in the event of a lest security incident.
Customer acknowledges that failure to maintain the confidentiality
of the Assessments will result in damages to ACT and may require
ACT to develop a reptacement form. Accordingly if through the
fault of Customer or Administration Siaff, the security of an
Assessment is compromised, Customer agress to pay ACT the
costs of developing a new form in addition fo any other remedies
under the law. ACT may, in its sole and absoluts discrelion, cancel
scores in cases of testing imégularities, which may include without
limitation, use of a compromised lest form, falsification by an
examinee of hister identity, impersonation of another examinee
{surrogate testing), unusual similarities in the answers of
axaminees at the same test center, or other indicators that the test
(R TR (PRSI |
educational development.

8 In - Spma Assessments and Services

. Online Agsessment System
are provided through an COnline Assessment System. ACT will
provl%e Cc:lstomeru\?rith access lo the Online Assassmant Segt;’stt:sn;
solely for the purpose of assassing Examinees at auu:lt,::ii diest
centers, and using the ACT Materials solely in connec e
authorized administration of the Assessments. ACT has

i Online  Assessment
maintenance windows during which the :
System may be unavailable to Customer {o allow for routine

L the times of the
updates and maintenance. ACT publlshs::e e YACTH 150

its
maintenance windows periodically ON 1% Pl fent System
reserves the right 1o make the Online SoT shall not be

ce.
unavailable for unscheduted maintenan otlbe
4 s or Co5is Incurredbygustt:me ! b!:a

responsible for any damage 9 m
for such downtime. The Olin :i.-l"-":*f O
ACT may charge a fee for new of oplional sarvices made avaiia

subject to written

through _the _ Oniline tAssesﬂ;ggnaslyf;qeﬁ[‘ements regarding the
agreement of the Customer. c Agsessments
Online Assessment System applicable 10 S.

and Services may be
9. Data: The parties acknowledge and agree rgi':ifsﬁg; L 58
and disclose the dala collected from the
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ACT®District Testing Program
Description of Services
Late Spring 2019

l. Background: [HHESSIEHES
Eleventh grade students-are excluded fro testi

. [HEEEEEET .
Kentucky Departiment of Education Based andior o

85659 qlish, Mathematics, Reading and Science a ) ' '
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1] gemr:iac;:i;raargn This Description of Services shall be effective on and shall remain in effect through the final delivery of
ll.  Deliverables. The following Assessments and Services will be provided by ACT to Customer:

1. . ACT will provide Customer with a Schedule of Events and other program documentation

Pregram Planning Documentation.
available on the ACT District Testing website.

Z Qg;_ggammfﬂg_l__gﬂm ACT will provide Customer with an Organization File layout template and instructions for use.

#. ACT will provide Customer with a SDU file layout template and instructions for use.

o

‘est Administration Available Datss. The Assessments will be avaitable on the following Test Dates:
Initial Standard Administration Test Date (Paper): April 2, 2019

Initial Accommodation Administration Test Window (Paper): April 2 - 16, 2019 (weekdays only)

fnittal Standard: & Accommodation Administration Test Window (Online): April 2, 3,4 & 8, 10,11, 2019
‘Maksup Standard Administration Test Date (Paper): April 24, 2019

Makeup Accommodation Administration Test Window (Paper): April 24, 25, 26, 2¢ & 30, 2019

o HEHBEM

Test Materials. ACT will provide paper test materials to each Designated Test Site. For online testing, as applicable, ACT will
provide Customer with-access to the Assessments through tha ACT Online Assessment System.
72 : . ACT will provide each Designaled Test Site with pre-paid return shipping tabels for the retum of test

materials to ACT.

8. Accommodalions. AGT will provide available and ACT approved accessibility supports and accommodations, based on
decisions made by ACT accommodation specialists and in some cases by the local educational authorities, as detalled in ACT
policies.

9. Training: ACT will provide:standard online training and/or instructional materials to Designated Personnel.

10. Communications. ACT will communicate upcoming activities and deadlines related to the assessments directly to Designated
Personnel through email and/or on the District Tasting website.

11. Gustomer Service. ACT will provide a toli-free number and email contact information for use in preparation and administration of
| tha ACT, Monday through Friday, from 7:00 a.m. to 5:00 p.m. CST (except ACT holidays).

12. Score Regorts Nl G P e e e e e e e Rt b e e d oAl

in addition, ACT will provide the following score reporis as part of the Services:

‘School Deliverables. The following reparts-are shipped to the Director of Counseling within 3-8 weeks after ACT receives
iswerfolders thatdo not requirs additional investigation:
(! ACT Hligh School Gheck ListiReport
il ACT! High School Report:(studerit level score data)
Studant Score Labels

The following are postadito tha online reports portal, and shipped o the School Test Goordinator, The

fdalivery date will be available in the Schedule of Events found on the ACT District Testing webshe. Delivery
¥ _g!l‘ receives answer. folders that require additional Investigation.

oliege ll’.iogo!";taﬁla Score Notificatlon Letter (if applicable)
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www.act.org, as amended from time to time.

10. Limitation on Damages: ACT's Hablity for dameges arising out
of or Ini connection with this Agraement shall not exceed the
arnount Customer has paid ACT during the Term of the applicable
pDOS. In no event shall ACT be liable to Customer for special,
indirect, Incidental, punitive, exemplary, or consequential damages.

11, Waranty_and _Limitations: ACT WARRANTS THAT THE
ASSESSMENTS HAVE BEEN DEVELOPED IN ACCORDANCE
\WITH AND THE SERVICES WILL BE PERFORMED IN A
MANNER CONSISTENT WITH INDUSTRY STANDARDS.
EXCEPT AS SET FORTH IN THIS SECTION, ACT EXPRESSLY
DISCLAIMS ANY. AND ALL REPRESENTATIONS, WARRANTIES
AND CONDITIONS! OF ANY. KIND OR NATURE, EXPRESS OR
IMPLIED AND THOSE ARISING BY. STATUTE OR OTHERWISE
IN. LAW. OR FROM A COURSE OF DEALING OR USE OF
TRADE.

12. Termination and Cancellation: Either party may terminate this
Agreement upon written notice to the other party in the event that
other party braaches lts obligations under this Agreement and fails
to cure such breach within thirty (30) days after receiving written
notice of such breach. This Agreement may also be terminated

withaut cause at any time by either iving thirty {30) days
withoul causo ot ary time by eite Bo el 0
Assessments and Services designated in a DOS will be
automatically cancelled, and such DOS will be deemed terminated
without further notice if Customer falls to provide student
registration’ information and organizational files to ACT by the
deadline required by ACT and lindicated in the DOS. Customer
shall pay ACT for all Assessments and Services delivered through
the date of termination. Upon termination of this Agreamaent for any
reason, Customer shall jimmedtately discontinue use of the ACT
Matsrials and shall immediately retum all copies of the ACT
Meterials in its possession. Upon the expiration or termination of
this Agreement, the obligations set forth in the following provisions
of the Agreement shall survive: Payment, Ownership of Materials,
Gonfidentiality, Testing Procedures, Data, Limitation on Damages
.and Warranty and Limitations.

13. Force Majeure: ACT shall not be liable to Customer for any
delay or-fallure to perorm, which delay or failure is dus to causes
ar crcumstances beyond!its control, including, without fimitation,
the actions of Customer, national emergencies, fire, flood,
inclement weather, epidemics, or catastrophs, acts of God,
governmental authorities, or parties not under the control of ACT,
insurrection; war, riots, or-failure of transportation, communication,
or. power. supply. ACT shall exercise commercially reasonable
gfforts to mitigate the extent of the excusable delay or failure and
its adverse consequences, pravided, howaever, that should any
such delay or. failure continue for more than sixty (60) days, the
Agreement may. be terminated by elther the party upon notice to
the othar.

14, Assignment: This Agreement may not be assigned by
Customsr without the express prior written consent of ACT. No

ACT, Inc.

Signature: m m}

~ Name: Giarfle.Astorino

permitied assignment shall reliave Cuystp,

under the Agreement. Mer of its obligatigng

15. Relationship of the Parlies: The pani

. 5] am N
independent contractors.  Neither pgny e;h;?l lr':.s Agreement are
authority or shall hold itself out to hava the right nra ;3 the right or

the other party, nor shall eithe thority to b
omissions of the othar, T party ba responsibls for the actslldr

16. No arty B iciaries: Th s
v -}
no (i pary benefcaies o is Agreement sn it gy e
party

shall be entilled 1o assert a claim i
based upon this Agreement. Rgainat elther of the Partles

17. Severability, .
of this & reelh lt-|b ing Law: Should any provisi
greement be held by a court to be unenforceabls ;.;2

provision shall be modified by the court and

best accomplish the objectives of the original p:rt;ﬁ;?of?\lta:lgo fzs .
extent permitted by law, and the remaining provlsionse f“es‘
Agreament shall remaln In fult force and effect. Headings o
tha Agreement are for reference purposes only and shal?n:tsef(fie‘n
the meaning or interpretation of this Agreement. This Agre: o
shall be governad by the laws of the State of lowa. i

18. i ent: This Agreement, including all

or rgferencad DOS, constitutes the entira agreergent ?emgnmﬁg
parties with respect to the Assessments and Services and
supersedes all other prior agreements and understandings, both
writtan and oral. The terms and condilions contained in this
Agreament are the only conditions applying to the delivery of the
Assessments and Sarvices. Except as may bae incorporated In a
DOS, ACT expressly objects to and rejects any different or
additional terms included in Customer's request for proposal,
quatation, purchase order, acknowledgment form, or other
documents that purport to bind the parties. Certain Assessments
and Services may be subject to additional or different terms and
conditions, which are sst forth In the DOS. No waiver, consent,
modification, or amendment to this Agreement shall be binding
unless in writing and signed by both parties.

19. Notices: Notices under this Agreement shall be deemed to be
adequate and sufficient notice if given in writing and defiverad via
{a) registered or cerfified mall, postage prepaid, in which case
notice shall ba deemed lo have been recelved three business days
following deposit to US. mail; or (b) a nationally recognized
overnight air courier, next day delivery, prepaid, in which casa such
notice shall be deemed to have heen received one business day
following delivery to such nationally recognized o_vemight alr_
courier. All notices shall be sent to ACT at the following address:
ACT, Inc. 500 ACT Drive, P.O. Box 168, lowa City, lowa _52243-
0168, Aftention: CFQ, Fax: 319-341-2760. All notices fo
Customer shall ba sent 1o the address provided in the first
paragraph of the Agreement.

tit
. ion: Each party represents and warrants (@) tha
ﬁgs the requisite aulhorityFt’o enter into this Agreament; agtc‘i (b)t'??;
the Individual(s) signing this Agraement on pehalf of such pa

{are) authorized to do so.

PRESTONSBURG HIGH SCHOOL
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Date:
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Delivary may take longer if ACT recelves answer folders that raquire additional investigation Tk 1esing website ——
{51 ACT Profile Report [High School
IHi ACT Profile Report ibistrict

{Ifl ACT Student Level Data File [EBistrict

customer Actlons and Req

uired Information.
e b I o s Prilichele :
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siot of the Customer Reqguired Info kA hall
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4. Customer Designated Personne. Gustomer will designate Testing Coordinators that i i . fail i
TEERY .--'-"-1 Ty ] L P S BB e fida 13 2ol ik b k] el TR Kl bf-’ fesponsible for communicating with ACT 1 provie
customer changes the Dasignated Personnel, Customer will provide ACT with email natification of the change t wi
: " WIh the ¢y
2. ization File. Customer will provide a file to ACT, in the ACT-designated fils format, containing eligible partici igng/a ‘r‘:
Designated Personnel. Customer shall provide the Organizational File 1o ACT by Jan 18, 2019. pariicipating sites and Tent System.
9 ; rdware
3. nage P line. Customer Designated Personnel will confirm participation, select materi i ts SiSok
test'date and the accommodations testing window in tha ACT Online Platform. The deadiine to complf,?: ‘tgzi:"efv date, select initial lﬁglﬂ?i? it
e icipation detalls is Eebruary 15, 2019 anagement o Haton of e}
4. Mmmuw Customer shail upload a file, in the AGT designated format, to the Online Platform ini 2.101
] : : : taining the {Oct. 1:
required student data for gl students Customer anticipates testing. Customer shall upload the SDuU fil =l 18 arg
o nan E . P e to the ACT Online Plaformno ne 1992?.821:
5. LELQ_S.QQ!M in the event the Customer uploads the SDU file after February 15, 2019 but before March 20, 20
_ : ¥ A February 15, 2019 March 20, 2019, C i,
.shall pay a five hundred dollar {$500) late SDU processing fae. ACT will be unable to provide barcode labels for papenesﬁ;"}gf' usm:::ab'a'
;t:fgents uploaded after, brua 2019, Customer will be unabie to test if Gustomer fails to complete the SDU bafore March 20 er. Excesp?x
8. wﬁmﬂﬂi If applicable, Customer Designated Personnel shall submit requests for ACT-al roved accommodations  Scut
fhrough the ACT accommodations process by 15, 2019. > pon! <L
7. uests. If Customer wishes to cancel participation, Customer shall completa the District Testing Change in

g]gngg_&ﬂlslw_ﬂﬂﬁ-ﬂﬂ—@ﬁ

Participation Form on the District Testing Web page no later than February 15, 2018. |f Customer wishes to move to Early Spring

2019 District Testing, Customer shall complete the Change in Participation Form on the District Testing Web page no later than
vember.30, 2018. A new DOS will be required if Customer wishes to change the test dale. If Customer wishes to change from

the ACT without Writing to ACT with Writing, or vice versa, Customer must notify ACT by February 15, 2018.

Fees and Involcing-

yination. The fees owed by Customer for the Assessments and Services ¢ rovided ant to this
: T1gd Lebicls deat = I E e e F TR T I erer gy U PR B Bl L LM F e =5
Platform as of the first day of the Makeup Testing Window, April 24, 2019, as applicable it
based on the number of assessments eligible to be scored.

. ACT will charge Customer the Unit Price per Student indicated on the Table below for the total Enroliment for the
applicable ‘Assessment Option at the applicable Program Price Tier. The applicable Program Price Tier based _
percentage of students eligible for the Free and Reduced Price Lunch (FRPL), across all Schools in TEEE e ol s 5
jurisdiction. Customer shall identify its appliceble FRPL percentage on its District Testing order form, and ACT may verify the

accuracy of the appiicable percentage based on faderally reported data.

" init Price Per"
‘Assessment ’f Swdéﬁ’:e .
The ACT {without

writing) §35.00

1 B i ]

Makeup Test, 85

ACT will submit an Invalcs after the final Tast Administration t?aate’ or the dgrﬂ‘;g‘; Byice Tier for the

| % CicEbie. The invoice wil reflect the Loiz Enraliment and the appil
l ; applicable Assessment Options, in addition to any applicable Late sDU Upload

1 inciuding but not
th 4'  Eoo Walvers. Student fee waivers:and vouchers are Aot accepted as a form of payment f0

. based on the ;
o o:eags. ACT will not provide any credits of refunds,

ment and the number of scores pro k

[imited to refunds or credits for the difference between the Enrol
rihe ACGT District Testing program.
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|ditional Terms and Conditions. The following terms and conditions, in additi
Assaessment and Services: fon o the terms of he Agreement, shall govem the ACT
Cancellation. This Description of Services will be automatically cancelled wi
: 3 wi .
Organization File by January 1 2019 or Manage Participation and SDU to Acglzuhf;ﬂeéont;l‘lﬁz HS e erjfals o]provide tx
r irements. In the event Cuslomer administers the online ass
configuration requirements located atﬁh : act.org/content/act/en, S?S'T?gt.wfih;stumer will comply with the compute
eti Compliant computer configuration is required to ori and.-district-solutions/act-online
* e D L e R AL 5 - AU PR LR IR B e ACT Online As

A LR AT B B ssessment System. AC
requirements from time to time in its sole discreti R R R P e TR,

on. Customer shall be responsi ratiol
updates or chang ponsible for Implementing any hardware or softwar

es necessary to meat the revised computer configuration :
time frame set forth in g requirements for the Online Assessment System within the

the written or electronic notice from ACT. If Customer cannot i )
Customer may (a) request paper bas { implement the required configuration updates

ed testing in the Online Platform, if timely (b) provide ACT with notice of canceflation of this DOS

i 'WMM- The ACT taken onfine Is a "commercial item,” as that term is defined in 4
C il L 2 ) B8 CF.R. 2.
consisting of "commercial computer software” and "commercial computer software documentation,” as such tl:nﬁ; 213{3::;?:? 54)1
SER. 12212 (Sept, 1995). Consistent with 48 C.F.R. 12.212 and 48 C.F.R, 227.7202-1 through 227.7202-4 (June 1995

e : , all LS
Govemment End Users acquire The ACT online system with only those rights set forth herein. )2

4. Limited U : _ nd S Subject to this Agreement, ACT hereby grants to the Customer a limited, revocable, nan
exclusive, non-ransferable, and non-sublicenseable right during the term of this Agreem

! ent to use the Assessments and Services

Al Assessments and Services made avaiiable under this Agreement are licensed, not sold, by ACT to the Customer. Except to th
extent expressly granted in this Agreement, no rights are granted by ACT under this Agreement.

Rt § o3 e UL AR A P A AL s

sptance of the terms and condiions

e e rd B R il L F8uthority to execute, and
incorporated into the Agreement.

ACT, Inc. PRESTONSBURG HIGH SCHOOL

Signamzw m Signature:

‘Name: Charlig Astorino Name: Lori_Bricken
Title: Vice President, Sales Title: Principal
Date: 1/16/2019 Date:




