
ESCROW AGREEMENT
THIS ESCROW AGREEMENT, dated as of the 7th day of December, 2017 (the "Agreement"), by and between the BOARD OF EDUCATION OF HARDIN COUNTY, KENTUCKY SCHOOL DISTRICT, (the "Board") and the HARDIN COUNTY SCHOOL DISTRICT FINANCE CORPORATION (the "Corporation") Parties of the first part, hereinafter sometimes collectively referred to as the "Issuer"; and THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., DALLAS, TEXAS, Party of the Second Part, hereinafter sometimes referred to as the "Escrow Agent";


WITNESSETH; 

That in consideration of the mutual covenants of the parties hereto, it is agreed as follows: 


1.  That the Escrow Agent will hold a special account, designated as the "Hardin County School District Finance Corporation School Building Refunding Revenue Bond Escrow Fund of 2017" (the "2017 Escrow Fund" or "Escrow Fund"), created under Section 6 of the Bond Resolution passed and adopted by the Board of Directors of the Hardin County School District Finance Corporation (the "2017 Bond Resolution") authorizing the issuance and sale of $6,370,000 of Hardin County School District Finance Corporation School Building Refunding Revenue Bonds, Series of 2017, dated December 7, 2017 (the "Refunding Bonds"), which amount was determined to be $____________ at the time of acceptance of the best bid for the purchase of the Refunding Bonds, for the purpose of defeasing  the Hardin County School District Finance Corporation School Building Revenue Bonds, Series of 2011, dated February 22, 2011 maturing February 1, 2023 and thereafter (the “Defeased Series 2011 Bonds”) and the Hardin County School District Finance Corporation School Building Revenue Bonds, Second Series of 2011, dated May 17, 2011 maturing May 1, 2023 and thereafter (the “Defeased Second Series 2011 Bonds” and together with the Defeased Series 2011 Bonds, collectively, the “Defeased Bonds”) pursuant to the terms and for the purposes set forth in said 2017 Bond Resolution.  The total amount available for deposit to the 2017 Escrow Fund and for other purposes specified in Section 3 hereof is $__________________.

2.  The Escrow Agent will accept for deposit in the 2017 Escrow Fund investments in U. S. Government Obligations or obligations fully guaranteed by the United States Government delivered to and at all times held by the Escrow Agent (the "Investments"), all of which shall be scheduled to mature and be available at such times and in such amounts as are necessary to pay (a) the accruing interest requirements of the Defeased  Series 2011 Bonds due February 1, 2018 through February 1, 2021; (b) the retirement of $2,030,000 principal of the Defeased Series 2011 Bonds maturing February 1, 2023 and thereafter, without redemption premium on February 1, 2021; (c) the payment of the accruing interest requirements of the Defeased Second Series 2011 Bonds due May 1, 2018 through May 1, 2021; (d);  and (e) the retirement of $3,590,000 principal of the Defeased Second Series 2011 Bonds maturing May 1, 2023 and thereafter, without redemption premium on May 1, 2021, all in accordance with the Schedules attached hereto as Exhibits A and A1.
3.  That the Issuer agrees that the "Total Amount Available" as set out in Section 1 above shall be applied to pay the respective parties and to transfer funds to the following respective accounts:

(g)
Amount invested for account of "Hardin County School District 


Finance Corporation School Building Refunding Revenue Bond 


Escrow Fund of 2017";


Series 2011 Bonds 
Open Market Securities
$0.00
Cash

                  
0.00
       0.00
Second Series 2011 Bonds 

Open Market Securities
$0.00
Cash

                  
0.00
      0.00
TOTAL
$0.00
4.  The Investments on deposit in said 2017 Escrow Fund shall be initially invested in accordance with the Schedules attached hereto as Exhibits B and B1.  Said Investments shall be earmarked and held on deposit with the Escrow Agent for credit to the 2017 Escrow Fund and shall be transferred to The Bank of New York Mellon Trust Company, N.A., Dallas, Texas, as paying agent for the Defeased Bonds (the "Paying Agent") in ample time to meet the respective requirements of said Defeased Bonds in accordance with the terms hereof.  The amounts so deposited in the 2017 Escrow Fund are subject to the following substantial terms and condi​tions, which are not permitted to be modified, except as specifi​cally permit​ted herein.

 

(i)  Such Investments shall be sufficient to provide for (a) the accruing interest requirements of the Defeased  Series 2011 Bonds due February 1, 2018 through February 1, 2021; (b) the retirement of $2,030,000 principal of the Defeased Series 2011 Bonds maturing February 1, 2023 and thereafter, without redemption premium on February 1, 2021; (c) the payment of the accruing interest requirements of the Defeased Second Series 2011 Bonds due May 1, 2018 through May 1, 2021; (d);  and (e) the retirement of $3,590,000 principal of the Defeased Second Series 2011 Bonds maturing May 1, 2023 and thereafter, without redemption premium on May 1, 2021, all in accordance with the Schedules attached hereto as Exhibits C and C1.
(ii)  All such Investments may, at the option of the Issuer, be redeemed and/or reinvested and/or applied to the purchase of any of the Defeased Bonds to the extent consistent with the foregoing and to the extent permissible without causing the Refunding Bonds to become (taxable) arbitrage bonds within the meaning of the applicable Arbitrage Restrictions on Tax‑Exempt Bonds, Temporary Regulations under the Internal Revenue Code of 1986, as amended (the "IRS Regulations").  To the extent that the Issuer directs the Escrow Agent to reinvest the Investments, the Escrow Agent shall only do so upon its receipt of (i) a verification report of an independent accountant or verification agent to the effect that, after such reinvestment, the amounts in the 2017 Escrow Fund shall remain sufficient to make the payments of principal and interest and premium, if any, on the Defeased Bonds as they become due and payable and (ii) an opinion of counsel to the effect that, after such reinvestment, the Defeased Bonds shall not become taxable arbitrage bonds within the meaning of the Code (as hereinafter defined) of the IRS Regulations.
(iii)  Notwithstanding anything contained herein to the contrary, there shall be no variation in the provisions set forth in Section 4(i) and Section 4(ii) above establishing the procedure for the payment and redemption of the Defeased Bonds and the provisions of this Agreement shall constitute a contract among the Corporation, and the Board for the benefit of the Owners of the Defeased Bonds and upon the terms of which the Owners of the Defeased Bonds may rely.
THE PAYING AGENT FOR THE DEFEASED BONDS IS HEREBY AUTHO​RIZED AND DIRECTED TO EFFECT SAID REDEMPTION OF THE DEFEASED BONDS IN ACCORDANCE WITH THE NOTICE REQUIREMENTS OF THE DEFEASED BONDS.
 
5.  That the proceeds of said Investments in said 2017 Escrow Fund will be held in said 2017 Escrow Fund from the date of receipt thereof to the dates on which such proceeds are scheduled to be paid out of said 2017 Escrow Fund in accordance with Exhibits C and C1 and C1 hereto and applied for the purposes herein set out, and such funds shall not be reinvested except as follows:  

(a) Substitution of other direct U. S. Obligations may be made by the Issuer with reference to any part or all of the Investments if and whenever applicable IRS Regulations or provisions of the Internal Revenue Code of 1986, as amended (the "Code") shall be revised so as to permit such reinvestment to be made without causing the Refunding Bonds to become taxable "arbitrage bonds", provided such substitution is accomplished, without reducing the amount and yield on such Investments pledged for the purposes specified herein.

(b)  No action may be taken under (a) unless such action can be taken without causing the Refunding Bonds or the Defeased Bonds to become taxable arbitrage bonds within the meaning of the Code.  The Escrow Agent is entitled to rely on the legal opinions of Steptoe & Johnson PLLC, Bond Counsel and Special Tax Counsel, or another nationally recognized bond counsel firm as to compliance with this requirement and a verification report of an independent accountant or verification agent to the effect that, after such reinvestment, the amounts in the 2017 Escrow Fund shall remain sufficient to make the payments of principal and interest and premium, if any, on the Defeased Bonds as they become due and payable.

6.  After the final application by the Escrow Agent of sufficient funds from the 2017 Escrow Fund to pay in full the principal and interest on the Defeased Bonds on May 1, 2021, any surplus remaining on deposit in the 2017 Escrow Fund on May 2, 2021, after the retirement of all Defeased Bonds shall be treated as current revenues of the school property securing the Refunding Bonds and transferred to U.S. Bank National Association, Louisville, Kentucky, as Paying Agent for the Refunding Bonds for deposit to the 2017 Bond Fund.

7.  Except as expressly provided herein, the Escrow Agent shall have no power or duty to invest any monies held hereunder or to make substitution of the Investments held hereunder or to sell, transfer or otherwise dispose of the Investments acquired hereunder. 

8.  At the written request of the Issuer and upon compliance with the conditions stated herein, the Escrow Agent shall sell, transfer or otherwise dispose of or request the redemption of the Investments acquired hereunder and substitute therefore other Investments meeting the same requirements, or apply the proceeds of such sale, redemption or other disposition to the purchase and redemption of the Defeased Bonds prior to the stated maturity dates.

 
9.  The Issuer covenants and agrees that it will not request the Escrow Agent to exercise any of the powers described in the preceding Section in any manner which, if reasonably expected on the date of issuance of the Refunding Bonds, would have caused such Refunding Bonds to be taxable arbitrage bonds, defined as "arbitrage bonds" within the meaning of the Code and the IRS Regulations thereunder in effect on the date of such request, and applicable to obligations issued on the issue date of the Refunding Bonds, or, to the extent modified and in effect on the date of any new investments.

Provided, further, however, that such transactions may be effected only if:

(a)  the monies and principal amount of invest​ments to be substituted will be not less than the requirements of Section 4 hereof, upon completion of such transaction; the Escrow Agent shall receive verification by accountant’s report certifying as to such fact.  

(b) the Escrow Agent shall receive an unqualified opinion of nationally recognized bond counsel and/or special tax counsel to the effect that the disposition and substitution or purchase of such Investments, if such disposition and sub​stitution or purchase of such Investments had been reason​ably expected on the date of issuance of the Refunding Bonds, would not have caused such Refunding Bonds to be "arbitrage bonds" and the transfer of monies as hereinafter set forth shall be limited to the income and interest on the Investments on the sums available for such purposes in the Escrow Fund.

(c) Written notice of any such transactions shall be sent to J.J.B. Hilliard, W.L. Lyons, LLC, 500 West Jefferson Street, 8th Floor, Louisville, Kentucky 40202.

10.  The Issuer covenants that no part of the monies or funds at any time in the 2017 Escrow Fund shall be used directly or indirectly to acquire any securities or obligations, the acquisition of which could cause any Refunding Bonds to be an arbitrage bond as defined in Section 9.

11.  The Escrow Agent shall receive the matured principal of and interest on the Investments as the same are payable.  On each interest payment date on the Defeased Bonds, the Escrow Agent shall transfer sufficient funds from the 2017 Escrow Fund to the Paying Agent in amounts sufficient to meet the respec​tive payments of principal, interest, and redemption premium (when applicable) due on the Defeased Bonds on such dates.

 
12.  All Investments in the 2017 Escrow Fund are to be held by the Escrow Agent for the equal and ratable benefit of the Owners of the Defeased Bonds.  The 2017 Escrow Fund is irrevocable and the owners of the Defeased Bonds are hereby granted a lien on all monies and Invest​ments in the 2017 Escrow Fund until used and applied in accor​dance herewith which shall not be subject to change. 

13.  In no event shall the Issuer be liable to any person by reason of the transactions contemplated hereby other than the Escrow Agent.  The Escrow Agent shall not be held for any personal liability whatsoever, in tort, contract or otherwise, in connection with the execution and delivery of this Agreement, the establishment of the 2017 Escrow Fund, the acceptance of Investments and monies deposited therein, the purchase of U. S. Obliga​tions, the retention of U. S. Obligations, or the proceeds thereof, or any payment, transfer or other application of monies or securities by the Escrow Agent in accordance with the provisions of this Agreement, or by reason of any act, omission or error of the Escrow Agent made in good faith in the conduct of its duties.
14.  In the event of any violation of the requirements of the 2017 Bond Resolution or of this Escrow Agreement, which is not cured by the appropriate party within ten (10) days after written notice to cure such violation, the Escrow Agent, to the extent that an officer in the Dallas, Texas office of the Escrow Agent has actual knowledge thereof agrees to send written notice of such violation to the Issuer and to the original purchaser of the Refunding Bonds.

15.  Upon the sending of notice to the Issuer, the Escrow Agent may take any one or more of the following steps, and such Escrow Agent shall, at the written request of the Issuer, or of any registered owner of any of the Defeased Bonds and/or of the Refunding Bonds, and upon the Escrow Agent being indemnified against any and all costs and expenses in connection therewith, take any and all of the following steps:  

a)  Sell such deposited Investments, or so much thereof as shall be deemed by the Escrow Agent to be necessary to prevent any of the Defeased Bonds from being in default as to principal and/or interest, such sale to be at public or private sale, in such commercially feasible manner as in the sole discretion of the Escrow Agent be deemed appropriate.  Any such sale shall be free of any and all rights, interests and equities of the Issuer; provided such rights, interests and equities, if any, shall attach to the net proceeds of the sale remaining after fulfilling the re​quirements of the Defeased Bonds.

(b)  In the event of a sale of such Investments, the Escrow Agent shall apply the proceeds as follows:

(1)
to the payment of the expenses of the sale, including any necessary legal fees and expenses (including those of the Escrow Agent);

(2)
to the payment of the principal, interest and premium requirements of said Defeased Bonds;

(3)
the balance, if any, to be paid to the Board;

provided, however, that if the net proceeds shall be insufficient to pay the aforesaid expenses, plus the principal and interest requirements of the Defeased Bonds, the Escrow Agent shall, upon similarly being indemnified, take all necessary appropriate action, to the full extent available, and to assert any claim for any then remaining deficit, if any, against whatever parties and to whatever extent and in whatever manner such claim may then be asserted.

In the event of any such sale of the Investments, the Escrow Agent shall immediately re‑invest the net proceeds (after expens​es) at the written direction of the Issuer in other securities meeting the requirements of Sections 2 and 4 hereof, which securities shall be similarly held for the account of said 2017 Escrow Fund.

   16.  The Issuer hereby agrees to pay the Escrow Agent on the date of execution of this Agreement the sum set forth in Section 3 of this Agreement as compensation for the ordinary services rendered to it hereunder. If the Escrow Agent is required by a governmental agency, court proceeding initiated by a third party or for any other reason to undertake efforts beyond that which is set forth herein but related thereto, the Escrow Agent shall promptly notify the Issuer of same in writing.  Payment for such extraordinary fees and expenses shall be made by the Issuer only after said notice.

The Escrow Agent shall not be liable for any action taken or omitted under this Agreement so long as it shall have acted in good faith and without negligence. The Escrow Agent undertakes to perform such duties and only such duties as are specifically set forth in this Agreement, and no implied covenants or obligations shall be read into this Agreement against the Escrow Agent.  The Escrow Agent shall have the right, but not the obligation, to consult with counsel of its choice and shall not be liable for action taken or omitted to be taken by it either in accordance with the advice of such counsel or in accordance with any opinion of counsel addressed and delivered to the Escrow Agent. The Escrow Agent shall have the right to perform any of its duties hereunder through agents, attorneys, custodians or nominees, and shall not be responsible for the misconduct or negligence of such agents, attorneys, custodians and nominees appointed by it with due care. The Escrow Agent shall be protected in acting upon any notice, request, certificate, affidavit, letter, facsimile, email, telegram or other paper or document believed by it to be genuine and to have been signed by the proper person or persons and shall not be held to have notice of any change of authority of any person, until receipt of written notice thereof from the Issuer. None of the provisions contained in this Agreement shall require the Escrow Agent to use or advance its own funds in the performance of any of its duties or the exercise of any of its rights or powers hereunder. 

The Escrow Agent may at any time resign and be discharged from its duties and obligations hereunder by giving notice to the Issuer of such resignation specifying when such resignation shall take effect.  The Issuer shall promptly appoint a successor Escrow Agent by the resignation date. If the Issuer does not appoint a successor by the resignation date, the resigning Escrow Agent may petition any court of competent jurisdiction for the appointment of a successor Escrow Agent, which court may thereupon, appoint a successor Escrow Agent.  The Escrow Agent shall have the right to withhold an amount equal to the amount due and owing to the Escrow Agent, plus any costs and expenses the Escrow Agent shall reasonably believe may be incurred by the Escrow Agent in connection with the termination of the Escrow Agreement.

Any corporation, association or other entity into which the Escrow Agent may be converted or merged, or with which it may be consolidated, or to which it may sell or otherwise transfer all or substantially all of its corporate trust assets and business or any corporation, association or other entity resulting from any such conversion, sale, merger consolidation or other transfer to which it is a party, ipso facto, shall be and become successor Escrow Agent hereunder, vested with all other matters as was its predecessor, without the execution or filing of any instrument or any further act on the part of the parties hereto, notwithstanding anything herein to the contrary.
17.  This Agreement shall be governed by the laws of the Commonwealth of Kentucky.
18.  This Agreement may be executed in one or more counterparts, each and all of which shall constitute one and the same instrument.
IN TESTIMONY WHEREOF, witness the signatures of the parties hereto as of the date first above written, the parties executing same each certifying that he has the authority to execute same on behalf of the party for whom he executes this Agreement.

BOARD OF EDUCATION OF THE

HARDIN COUNTY, KENTUCKY

SCHOOL DISTRICT 
By: _____________________________                                          
Attest:




 
Chairman
__________________________                                                
Secretary



HARDIN COUNTY SCHOOL

DISTRICT FINANCE CORPORATION
By: _____________________________                                          
Attest:





 President

________________________
Secretary

THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A.
DALLAS, TEXAS
Escrow Agent

By:  ______________________________                                   
   
Title
2

