

Procedural Safeguards and State Complaints


CHAPTER 7

707 KAR 1:340

PROCEDURAL SAFEGUARDS AND STATE COMPLAINT PROCEDURES

SECTION 1.

PARENT PARTICIPATION IN MEETINGS

A parent of a student with a disability shall be afforded an opportunity to participate in all meetings concerning his student.  The HCSD shall provide parents a written notice of ARC meetings.

The HCSD takes steps to make sure that one or both of the parents of the student are present at each meeting or are afforded the opportunity to participate, including:

1.
notifying parents of the meeting early enough to ensure that they will have an opportunity to attend; and

2.
scheduling the meeting at a mutually agreed upon time, date, location and place.

The HCSD shall provide parents a written notice of ARC meetings in accordance with administrative regulation (See Chapter 5, Section 4, IEP). Each written notice, which is sent by the HCSD or designee, is sent five (5) calendar days prior to the scheduled meeting, unless the parent and the HCSD agree otherwise.  A copy of each written notice is maintained in the educational record of the student.  

If the parent does not attend the scheduled ARC meeting, another attempt shall be made to schedule a mutually agreed upon time, date, location and place.  The second attempt does not require a five (5) day notice.  If the parent does not attend this second meeting, the ARC may continue without the parent.  The HCSD maintains records of the attempts to arrange the ARC, including:

1.
records of telephone calls made or attempted and the results of the calls;

2.
copies of correspondence sent to the parents and any responses received; and

3.
records of visits made to the parent’s home or place of employment and results of those visits.
Parents receive the notice of proposed or refused action (Conference Summary) regardless of whether they attend the ARC meeting.  The HCSD Representative provides the parent with copies of the Conference Summary Report, IEP, and other relevant documentation of the meeting.  If the parents do not attend, implementation of the ARC decisions will occur ten (10) days after the meeting, unless:

1.
the parent contacts the HCSD Representative to express disagreement;

2.
written parental consent for initial evaluation or placement is required.
The HCSD staff shall not be limited by 707 KAR Chapter 1, from having informal, scheduled, or unscheduled conversations on issues, which may include:

1. Teaching methodology if those issues are not addressed in the child’s IEP;

2. Lesson plans if those issues are not addressed in the child’s IEP;

3. Coordination of service provision if those issues are not addressed in the child’s IEP; or 

4. Preparatory activities to develop a proposal or response to a parent proposal that will be discussed at a later ARC meeting.

Inspection and Review of Records

A parent of a student with a disability shall be afforded an opportunity to inspect and review all education records with respect to identification, evaluation, and educational placement of the student and the provision of FAPE to the student (see Chapter 9, Confidentiality).

The HCSD allows either parent (including natural or adoptive parent, guardian or an individual acting as a parent) access to the educational records of a student unless the district is presented with written evidence of a court order relating to such matters as divorce, separation, or custody.  This document must specifically revoke parental rights regarding access to records in order for the HCSD to deny a parent access to the student’s records.

SECTION 2.

INDEPENDENT EDUCATIONAL EVALUATION
A parent of a child with a disability shall have a right to obtain an independent educational evaluation of the child.

Upon receiving the request, the appropriate HCSD Representative shall provide information to the parent about where an independent educational evaluation may be obtained and the HCSD ’s applicable criteria for independent educational evaluations (see Chapter 3, Section 3, Child Find, Evaluation, Reevaluation).

The parent’s request for an independent educational evaluation is subject to the parent’s disagreement with a complete evaluation that the HCSD has been given the opportunity to conduct on the student.

The HCSD may ask the parent’s reasons why he objects to the HCSD’ evaluation; however the parent shall not be required to respond and the HCSD shall not deny its action while waiting for a response from the parent.

Upon receiving the request, the HCSD shall, without unnecessary delay:

1.
initiate a due process hearing to show that its evaluation is appropriate;

2.
ensure that an independent evaluation is provided at public expense; or

3.
demonstrate in a due process hearing that the evaluation obtained by the parent did not meet HCSD  criteria.  If the final decision of the hearing officer is that the HCSD’ evaluation is appropriate, the parent still has the right to an independent educational evaluation, but not at public expense.

If an independent educational evaluation is at public expense, the criteria under which the evaluation is obtained, including the location of the evaluation and the qualifications of the examiner, shall be the same as the criteria that the HCSD uses when it initiates an evaluation (See Chapter 3, Section 3).  Aside from these criteria, the HCSD shall not impose any other conditions or timelines relating to obtaining an independent educational evaluation at public expense.  The DoSE shall provide the criteria listed above to the HCSD Representative.

If the parent obtains an independent educational evaluation at private expense and it meets the agency criteria, results of the evaluation shall be considered by the HCSD in any decision made with respect to the provision of a free appropriate public education (FAPE) to the student.

If a due process hearing officer, as part of a hearing, requests an independent educational evaluation, the cost of the evaluation shall be at public expense.
SECTION 3.
NOTICE OF PROCEDURAL SAFEGUARDS 

Written Notice of Proposed or Refused Action (Conference Summary) 

The HCSD Representative shall provide written notice, which may be by email if the parent and the HCSD representative agree (parent agreement shall be documented by the appropriate HCSD representative or designee) (Conference Summary) to the parents of a child with a disability a reasonable time before the HCSD:

1.
Proposes to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child; or 

2.
Refuses to initiate or change the identification, evaluation, or educational placement of the child or the provision of FAPE to the child.  

This notice (Conference Summary) shall include:

1. A description of the action proposed or refused by the HCSD;

2. An explanation of why the HCSD proposes or refuses to take the action;

3. A description of any other options that the HCSD considered and the reasons why those options were rejected;

4. A description of each evaluation procedure, test, assessment, record, or report the HCSD used as a basis for the proposed or refused action;

5. A description of any other factors that are relevant to the HCSD’s proposal or refusal;

6. A statement that the parents of a child with a disability have protection under the procedural safeguards in 707 KAR Chapter 1 and 34 CFR Section 300.504; and IDEA including the time period in which to file a complaint or due process hearing.  The opportunity for the HCSD to resolve the complaint or hearing issue(s), the time period in which to file civil actions, and if this notice is not an initial referral for an evaluation, the means by which a copy of the procedural safe guards can be obtained, and  

7. Sources for the parents to contact to obtain assistance in understanding the provisions of this section.  

The HCSD Representative shall give notice of proposed or refused action to the parents at the end of the meeting if a parent attends, or by mailing the notice (Conference Summary) or visiting the home to parents who did not attend the meeting within 3 school days after the meeting.  The proposed action may be implemented immediately if parents received notice in the meeting and within 10 school days after the meeting if no parent attended the meeting, and if no due process hearing has been requested challenging the proposed or refused action.

The notice (Conference Summary), shall be written in language understandable to the general public and provided in the native language or other mode of communication of the parent unless it is clearly not feasible to do so.  If the native language of the parent is not a written language, the HCSD shall take steps to ensure that the notice is translated orally or by other means so that the parent understands the content of the notice and that there is written evidence of this translation.  The native language of the child’s parent is the definition of native language used in 707 KAR 1:280 (36).  

The HCSD Representative, after consulting with the DoSE, obtains the necessary translation or interpretation, if feasible.  The HCSD Representative and DoSE keep copies of all correspondence involved in securing the necessary interpretation or translation in his/her administrative files.  

A copy of the Procedural Safeguards (Parent Rights) shall be given to the parents of a child with a disability:

1. Upon initial referral or parental request for evaluation;

2. Upon invitation of each ARC meeting;

3. Upon reevaluation of the child; and

4. Upon receipt of a KDE special education complaint or request for a due process hearing.

5. Upon request by a parent.
The procedural safeguards notice (Parent Rights) shall include a full explanation of all the procedural safeguards available under 707 KAR Chapter 1 and 34 CFR Section 300.504, and IDEA, and be written in the native language of the parents (unless it clearly is not feasible to do so) and written in an easily understandable manner.

Alternative Means of Meeting Participation- When conducting ARC meetings and placement meetings, or meetings under Section 615(e) and Section 615(f)(1)(B) of the IDEA, and carrying out administrative matters under Section 615 of the IDEA (such as scheduling exchange of witness lists, and status conferences), the parent of a student with a disability and the HCSD may agree to use alternative means of meeting participation, such as video conferencing and conference calls.  (Parent agreement shall be documented by the appropriate HCSD representative or designee).  

SECTION 4.

PARENTAL CONSENT
The HCSD Representative shall obtain informed, written parental consent before: 

1. Conducting an initial evaluation, or 

2. Reevaluation, and 

3. The initial provision of specially designed instruction and related services.  

Parental consent for evaluation shall not be construed as consent for placement for receipt of special education and related services.

If the child is a foster child or is in the custody of a public child welfare agency, and is not residing with the parent, but parental rights have not been terminated, the HCSD shall make reasonable efforts to obtain informed consent from the parent for any consent required under IDEA, including consent for an initial evaluation.  A judge may order that someone other than the parents may give consent for initial evaluation.

Parental consent is not required before reviewing existing data as part of an evaluation or reevaluation.

If a parent of a child with a disability refuses consent for an initial evaluation or a reevaluation, the HCSD may continue to pursue those evaluations by requesting a due process hearing or using the mediation procedures.  Determinations as to filing for mediation, due process hearings, or appeals on behalf of the district shall be made by the Superintendent, or designee.  

Parental consent shall not be required for reevaluation if the HCSD can demonstrate that it has taken reasonable measures to obtain the consent, and the child’s parent has failed to respond.  To show the reasonable measures taken, the HCSD shall keep documentation, which may include:

1. The records of the telephone calls made or attempted and the results of those calls;

2. Copies of correspondence sent to the parents and any responses received; and

3. Records of the visits made to the parent’s home or place of employment and the results of those visits.  The HCSD Representative or designee shall document attempts to obtain parental consent in the child’s special education records.

SECTION 5.

RIGHT TO MEDIATION AND DUE PROCESS HEARINGS
The HCSD and parent of a child with a disability shall have the right to request mediation from the Kentucky Department of Education to resolve any disputes that may arise under 707 KAR Chapter 1.

Except for initial placement, a parent or the HCSD may initiate a due process hearing on any of the matters described in the written notice (Conference Summary) relating to identification, evaluation or educational placement of a child with a disability or the provision of FAPE to the child or the refusal to initiate or change the identification, evaluation or educational placement of the child.  

(a) If the parent does not provide consent for an initial evaluation or the parent fails to respond to a request to provide the consent, the HCSD may pursue the initial evaluation of the student by utilizing the procedures described in section 615 of the IDEA, except to the extent inconsistent with State law relating to such parental consent.

(b) Exception:  If the parent refuses consent for provision of initial services, the HCSD shall not provide special education and related services to the student by utilizing a due process hearing.

(c) Effect on Agency Obligations- - If the parent of such student refuses to consent to the receipt of special education and related services, or the parent fails to respond to a request to provide such consent within a reasonable timeframe specified by the HCSD to the parent- - (i) the HCSD shall not be considered to be in violation of the requirement to make available a free appropriate public education to the student or for the failure to provide such child with the special education and related services for which the HCSD request such consent; and

(ii)
the HCSD shall not be required to develop an IEP under this section for the student for the special education and related services for which the HCSD requests such consent.  (The appropriate HCSD Representative shall document the parent refusal or failure to respond).

When a hearing is initiated, the DoSE shall inform the parent of the availability of mediation to resolve the dispute.

The DoSE shall inform the parent of any free or low-cost legal and other relevant services available in the area if the parent requests the information or if a parent or the HCSD initiates a hearing.  
SECTION 6.

MEDIATION RIGHTS 

The mediation process (see Mediation Guidelines, Appendix A), if chosen, shall:

1. Be voluntary by both parties;

2. Not be used to deny or delay a parent’s right to a due process hearing or to deny any other rights afforded under this administrative regulation or IDEA Subpart E; and

3. Be conducted by a qualified and impartial mediator trained in effective mediation techniques.

The Kentucky Department of Education shall maintain a list of qualified mediators who shall:

1.
Not be an employee of:

a.
Any LEA or state agency described in 34 CFR Section 300.194; or

b.
Any part of the Kentucky Department of Education that is providing direct services to a child who is the subject of the mediation process;

2.
Be chosen at random for the mediation process; and

3.
Not have a personal or professional conflict of interest.

The Kentucky Department of Education shall bear the cost of the mediation process.

The sessions in the mediation process shall be:

1.
Scheduled in a timely manner; and

2.
Held at a neutral location that is convenient to both parties to the dispute.

KDE will provide training to the mediators including the following items: 

1.
an agreement reached by the parties to the dispute in the mediation process must be set forth in a written mediation agreement, and 

2. discussions that occur during the mediation process must be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding and the parties to the mediation process will be required to sign a confidentiality pledge prior to the commencement of the process.

(5) Written Agreement- In the case that a resolution is reached to resolve the complaint through the mediation process, the parties shall execute a legally binding agreement that sets forth such resolution and that - - (a) states all discussions that occurred during the mediation process shall be confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding:

(b) is signed by both the parent and a representative of the HCSD who has the authority to bind the HCSD; and

  (c ) is enforceable in any State court of competent jurisdiction or in a district court of the United States.

(6) Discussions that occur during the mediation process shall be    confidential and may not be used as evidence in any subsequent due process hearing or civil proceeding.

SECTION 7.

HEARING RIGHTS  (DUE PROCESS HEARINGS)

(1) Resolution Session- - (a) Preliminary Meeting- Prior to the opportunity for an impartial due process hearing, the HCSD shall convene a meeting with the parents and the relevant member or members of the ARC who have specific knowledge of the facts identified in the complaint- - (i) within15 days of receiving notice of the parents’ complaint:

(ii) which shall include a representative of the HCSD who has decision-making authority on behalf of the HCSD;

(iii) which may not include an attorney of the HCSD unless the parent is accompanied by an attorney.  (The HCSD Special Education Director shall inquire as to whether the parent is bringing an attorney); and

(iv) where the parents of the child discuss their complaint, and the facts that form the basis of the complaint, and the HCSD is provided the opportunity to resolve the complaint, unless the parents and the HCSD agree in writing to waive such meeting, or agree to use the mediation process.

(b) Hearing- - If the HCSD has not resolved the complaint to the satisfaction of the parents within 30 days of the receipt of the complaint, the due process hearing may occur, and all of the applicable timelines for a due process hearing under this part shall commence.

(c )Written Settlement Agreement- -  In the case that a resolution is reached to resolve the complaint at a meeting described in subsection (1), the parties shall execute a legally binding agreement that is - - (i) signed by both the parent and a representative of the HCSD who has the authority to bind the HCSD; and 

(ii) enforceable in any State court of competent jurisdiction or in a district court of the United States.

(d) Review Period- - If the parties execute an agreement pursuant to subsection (c), a party may void such agreement within 3 business days of the agreement’s execution.

At every ARC meeting, the HCSD Representative offers to review the parent’s rights document, and in the event of any disagreements reminds the parents of:

1.
the right to request a due process hearing related to disagreements about identification, evaluation, placement or provision of a free appropriate public education, and

2.
the procedures for requesting a due process hearing.
The parent of a child with a disability or the attorney representing the child shall provide notice to the Kentucky Department of Education, to request a hearing.  The notice shall contain:

1.
The name of the child;

2.
The address of the residence of the child;

3.  
The name of the school the child is attending;

4. 
In the case of a homeless child or youth, available contact information for the child and the name of the school the child is attending;

5.
A description of the nature of the problem; and

6.
Facts relating to the problem and a proposed resolution to the extent known and available to the parents at the time.

The Kentucky Department of Education shall provide a model form, entitled “Request for a Due Process Hearing”, containing these requirements to assist parents in filing a request for a due process hearing.

The procedures included in KRS Chapter 13B and IDEA Subpart E and its implementing regulations shall apply to a due process hearing.


(5) Due Process Complaint Notice- - The due process complaint notice shall be deemed to be sufficient unless the party receiving the notice notifies the hearing officer and the other party in writing that the receiving party believes the notice has not met the requirements of the law.


(6) HCSD Response to Complaint- - (a) In General- - If the HCSD has not sent a prior written notice to the parent regarding the subject matter contained in the parent’s due process notice, the HCSD shall, within 10 days of receiving the complaint, send to the parent a response that shall include- - (i) an explanation of why the agency proposed or refused to take the action raised in the complaint;


(ii) a description of other options that the ARC considered and the reasons why those options were rejected;


(iii) a description of each evaluation procedure, assessment, record, or report the agency used as the basis for the proposed or refused action; and


(iv) a description of the factors that are relevant to the agency’s proposal or refusal.


(aa) Sufficiency- A response filed by a local educational agency pursuant to subsection (6) shall not be construed to preclude the LEA from asserting that the parent’s due process complaint notice was insufficient where appropriate.


(bb) Other Party Response- - Except as provided in subsection (6), the non-complaining party shall, within 10 days of receiving the complaint, send to the complainant a response that specifically addresses the issues raised in the complaint.


(cc) Timing- - The party providing a hearing officer notification that a complaint is insufficient shall provide the notification within 15 days of receiving the complaint.


(dd) Determination- - Within 5 days of receipt of the notification that a complaint is insufficient, the hearing officer shall make a determination on the face of the notice of whether the notification meets the requirements of the law, and shall immediately notify the parties in writing of such determination.


(ee) Amended Complaint Notice- - In General- - A party may amend its due process complaint notice if- - (l) the other party consents in writing to such amendment and is given the opportunity to resolve the complaint through a resolution session held pursuant to subsection 1; or


(ll) the hearing officer grants permission, except that the hearing officer may only grant such permission at any time not later than 5 days before a due process hearing occurs.


(ff) Applicable Timeline- - The applicable timeline for a due process hearing under this part shall recommence at the time the party files an amended notice, including the timeline for the resolution session.

A hearing request may be cancelled by the hearing officer upon receipt of written documentation from the party requesting the hearing.  If, after the HCSD requests a due process hearing, HCSD personnel and the parent come to an agreement on the issue(s) presented in the HCSD’s hearing request, the DoSE prepares a letter requesting cancellation of the hearing request. If a hearing officer has not yet been assigned, the Superintendent mails the letter to the Division of Exceptional Children Services. If a hearing officer has already been assigned, the Superintendent mails the letter to the assigned hearing officer.

Due Process Hearing Procedures

Refer to the KDE Special Education Procedures Manual for other provisions regulating due process hearings.

(1) Statute of Limitations- - A parent, public agency, or eligible student may only request the administrative due process hearing within 3 years of the date the parent, public agency, or eligible student knew about the alleged action that forms the basis for the complaint, unless a longer period is reasonable because the violation is continuing.  This 3 year limit shall not limit the introduction of evidence older than 3 years if the evidence is relevant to the complaint and shall not apply to the parent or the eligible student if the parent or eligible student was prevented from requesting the hearing due to:

(a) Failure of the local educational agency to provide prior written or procedural safeguards notices

(b) False representations that the local educational agency was attempting to resolve the problem forming the basis of the complaint; or

(c) The local educational agency’s withholding of information relevant to the hearing issues from the parent.

(d) The local educational agency’s withholding of information from the parent that was required under IDEA to be provided to the parent.


(8) Subject Matter of Hearing- - The party requesting the due process hearing shall not be allowed to raise issues at the due process hearing that were not raised in the complaint notice, unless the other party agrees otherwise.

Stay Put

Except as provided in 707 KAR 1:340, Sections 10 and 12, IDEA and Federal and state law concerning interim alternative educational setting placements, during the pendency of any administrative or judicial proceedings (due process hearing or appeal) the student involved in the hearing or appeal must remain in his or her current educational placement, unless the HCSD and the parents of the student agree otherwise (see Discipline, Section 10 of this Chapter).  If the hearing involves an application for initial admission to public school, the student, with the consent of the parents, must be placed in the public school until the proceedings are final.

SECTION 8.

APPEAL OF DECISION
A party to a due process hearing that is aggrieved by the hearing decision may appeal the decision to members of the Exceptional Children Appeals Board as assigned by the Kentucky Department of Education.  The appeal shall be perfected by sending, by certified mail, to the Kentucky Department of Education a request for appeal, within thirty (30) calendar days of date of the hearing officer’s decision.

A decision made by the Exceptional Children Appeals Board shall be final unless a party appeals the decision to state circuit court or federal district court.

In any action or proceeding brought under section 615 of IDEA, the court, in its discretion, may award reasonable attorneys’ fees as part of the costs- -

(a) to a prevailing party who is the parent of a child with a disability;

(b) to a prevailing party who is a State educational agency or local educational agency against the attorney of a parent who files a complaint or subsequent cause of action that is frivolous, unreasonable, or without foundation, or against the attorney of a parent who continued to litigate after the litigation clearly became frivolous, unreasonable, or without foundation; or (c) to a prevailing State educational agency or local educational agency against the attorney of a parent, or against the parent, if the parent’s complaint or subsequent cause of action was presented for any improper purpose, such as to harass, to cause unnecessary delay, or to needlessly increase the cost of litigation.

(6) Determination of amount of Attorneys’ Fees- Fees awarded under this subsection shall be based on rates prevailing in the community in which the action or proceeding arose for the kind and quality of services furnished.  No bonus or multiplier may be used in calculating the fees awarded under this subsection.

(1) In accordance with 34 C.F.R. 300.528, all hearing rights afforded the parties in regular due process hearings will apply except that the hearing shall occur within 20 school days of the date the hearing is requested and shall result in a determination within 10 school days after the hearing.

(2) Decisions from expedited due process hearings may be appealed in the same manner as decisions from regular due process hearings.

SECTION 9.

REPRESENTATION OF CHILDREN
The HCSD shall ensure the rights of a child are protected by determining a legally appropriate an educational representative for the child.

A HCSD shall appoint a surrogate parent to make educational decisions for the student if:

(a) No parents as defined in 707 KAR 1:280 can be identified;

(b) The HCSD, after reasonable efforts, cannot discover the whereabouts of the parent; or 

(c) The student is a ward of the state as defined in 707 KAR 1:280 and these procedures.

(d) The student is an unaccompanied homeless youth as defined in section 725(6) of the McKinney-Vento Homeless Assistance Act (42 U.S.C. 11434a(6)).  The term “unaccompanied youth” includes a youth not in the physical custody of a parent or guardian.

(2) The appropriate HCSD Representative reviews appropriate records and may contact appropriate state agencies to assist with the determination of the need for a surrogate parent.

The HCSD Representative makes sure that each child is represented by a parent (see Chapter 1, Definitions) at all decision-making points in the process of identification, evaluation, placement and provision of a free appropriate public education.

The HCSD Representative verifies the location, legal status and availability of parents or guardians prior to taking any action with regard to the identification, evaluation or educational placement of a child, or the provision of a free appropriate public education.

Determination of Representation
No later than at the time of referral, the HCSD Representative, through a review of the records of the child, determines if a child is:

1.
emancipated (age 18 or married), and therefore represents himself in educational decision-making; or 

2.
to be represented by an adult, such as a parent, a guardian, a person acting as a parent, a surrogate parent, or a long-term foster parent.

Natural or Adoptive Parents
“Parent” means a natural or adoptive parent of a student; or

1.
a guardian but not the state if the student is a ward of the state; or

2.
an individual person acting in the place of a natural or adoptive parent (e.g., a grandparent, or stepparent, or other relative) with whom the student lives) or an person individual who is legally responsible for the student’s welfare; or

3.
a foster parent if the natural parents’ authority to make educational decisions on the student’s behalf has been extinguished and the foster parent has an on-going, long-term parental relationship with the student, is willing to make the education decision required, and has no interest that would conflict with the interests of the student.

Either parent, natural or adoptive, has parental rights unless there has been a judicial determination that limits or terminates their rights. 

If no parent is in residence, the HCSD Representative obtains the name and address of either natural parent, and any documents impacting the parent's legal status regarding educational decision-making. This includes whether or not the current custodial arrangement is informal, between the parent or custodian, or is a result of a State agency or court action.
Legal Guardian
If the HCSD Representative determines the child is represented by a legal guardian, the HCSD Representative obtains a copy of the court order from the guardian establishing the legal guardianship.  The HCSD Representative places a copy of the court order in the educational record of the child.

If there is no parent available, and the person caring for the child is doing so as the result of State agency or court action rather than through an informal arrangement that was voluntarily agreed to by the parent, the HCSD Representative requires this person to provide information regarding the legal status of the rights of the parent with respect to the child. This person does not qualify as the educational representative unless the person is a private individual who can produce a court order that he or she has been granted guardianship of the child (See section on foster parents for a discussion on the rights a foster parent has to act as an educational representative).  Unless the person can produce a court order that he or she is a private (as opposed to state-appointed) guardian, such a person may not represent the child (e.g., sign permission or other due process forms) and, absent written parental permission, is not allowed access to the educational records of the child.
Person Acting As a Parent
If the HCSD Representative determines there is no parent available (whereabouts unknown) and the person with whom the child resides is a family member, friend, or other person with whom the parent has made an informal arrangement to care for the child without state agency or court intervention, the HCSD representative determines this is a person "acting as a parent" and as such has all the rights of a parent until the parent reappears to reclaim his or her rights.  

A person "acting as a parent" is a relative of the child or a private individual allowed to act as the parent of a child by the natural parents or guardians. For example, a step-parent, grandparent, neighbor, governess, friend, or private individual caring for the child with the explicit or tacit approval of the parent or guardian of the child would qualify as a "person acting as a parent”.

Commitment to Cabinet for Families and Children (CFC) or Department of Juvenile Justice (DJJ)- Parental Rights Not Terminated
If the child has been committed to the Cabinet for Families and Children or the Department of Juvenile Justice and parental rights have not been terminated, then the HCSD Representative involves the natural parent in education decision-making and no surrogate parent is assigned. 

On rare occasions, and in instances that involve protection of the child, CFC may state that parents must not learn information regarding the whereabouts of their child. In such cases, CFC should present to the district a court order that prohibits parent involvement with the child. A copy of such order will be obtained by the district and placed in the child's records, and the DoSE will appoint a surrogate because the child's parents are unavailable.

Commitment to CFC or DJJ - Parental Rights Terminated
If the HCSD Representative determines that the child is a ward of the State (i.e., parental rights have been terminated by the court), the HCSD Representative immediately contacts the DoSE and obtains a copy of the court order verifying that the child is a ward of the State. The HCSD Representative enters the copy of the court order into the educational record of the child.  The DoSE will appoint a surrogate parent in accordance with procedures described in the following paragraphs.

Foster Parent
The HCSD Representative verifies that the child resides in a foster home or is otherwise in custody of a State agency.    

If the child is placed with foster parents, the HCSD Representative determines whether or not parental rights have been terminated, and the procedures above are followed. If no parent is known, their whereabouts cannot be determined, or parental rights have been terminated, the foster parent may be assigned as a surrogate parent by the DoSE in accordance with procedures.

In the event parent’s rights have been terminated, the foster parent may act as parent without the need for appointment as surrogate parent under the following conditions:

1.
the foster parent has an on-going, long-term parental relationship with the child; 

2.
the foster parent is willing to make the educational decisions required of parents under special education regulations; and

3.
the foster parent has no interest that would conflict with the interests of the child.

Emancipation
When a child with a disability reaches the age of majority (age eighteen), all rights under 707 KAR Chapter 1 shall transfer from the parents to the child, unless the child has been declared incompetent in a court of law.

Unless the parent so notifies the school, HCSD personnel assume the youth at age eighteen is considered to be able to make informed decisions. 

At an ARC meeting when the child is age seventeen, the HCSD shall notify the child with a disability and the parents of the transfer of rights at age eighteen.

A married youth is also considered emancipated.

Need to Report Other Living Arrangements

If none of the above conditions is verified, the HCSD Representative sends information to the DoSE who contacts the Cabinet for Families and Children to investigate the living arrangements of the child. 

Surrogate Parent Appointment
The fact that a person receives payment for being a foster parent does not disqualify him or her under the non-employee requirement from being appointed as a surrogate.

The ARC recognizes the surrogate parent as the one to represent the child exercising all of the educational rights, responsibilities, and authorities as a parent of the child, such as the rights to:

1.
receive notice of proposed or refused actions;

2.
provide or deny consent;

3.
participate in ARC meetings, development, review and revision of IEPs, and in development of placement recommendations;

4.
protections under confidentiality;

5.
request an independent educational evaluation of the child; and

6.
request an impartial due process hearing and appeal.

An individual serves as a surrogate subject to reappearance of natural parents, marriage of the youth, the youth reaches the age of majority, or because the surrogate no longer meets the qualifications and criteria for assignment described in this section. 

Selection of Surrogate Parent Volunteers
The HCSD procedures for the selection and assignment of surrogate parents include:

1.
a method of determining whether a child needs a surrogate parent; and

2.
a method for selecting and assigning a surrogate parent.

The DoSE solicits recommendations from HCSD staff members, the local Association for Retarded Citizens and CFC and contacts foster parents as appropriate.

The HCSD shall make reasonable efforts to ensure assignment of a surrogate parent not more than thirty (30) days after determination of the need for a surrogate.

The LEA selects persons as surrogate parents who:

1.
have no conflicting vested interest;

2.
shall have knowledge and skills that ensure adequate representation of the child;

3.
are not an employee of the LEA, the Kentucky Department of Education, or any other public agency involved in the education or care of the child.

A surrogate parent may be an employee of a private agency that provides non-educational care for the child if the person meets other criteria in this section.

If the student is a foster child, or is in the custody of a public child welfare agency, a judge may appoint a surrogate parent provided the surrogate meets the surrogate parent criteria.

Training Surrogate Parents

The DoSE provides information to persons selected as surrogate parents to assure these persons have sufficient knowledge and skills to effectively represent the child.  Such information includes:

1.
the role of the surrogate parent;

2.
the rights and responsibilities of parents of children and youth with disabilities; 

3.
available resources for additional information and assistance;

4.
procedures to follow to be excused from appointment when there is a possibility of a potential conflict of interest;

5.
conditions for termination as a surrogate; and

6.
notification that the surrogate has the right to represent the child in all matters related to the educational rights of the child. 

The HCSD Representative will review the role and responsibility of the surrogate parent in the educational decision making process, review parents' rights and due process rights, and address any questions the surrogate may have regarding the printed materials already received and read.  

Assignment of a Surrogate Parent

The DoSE assigns a surrogate parent when:

1.
no one can be identified who meets the criteria of "parent";

2.
a parent is identified but efforts, including registered mail to the last known address, fail to locate the parent; or

3.
the child is a ward of the State (i.e., all parental rights have been terminated by a court of competent jurisdiction). 

If the HCSD Representative determines the child is represented by a parent or legal guardian, no surrogate is needed.  The DoSE does not assign a surrogate parent to an emancipated individual.
The DoSE assigns a surrogate parent within five (5) school days after determining the need and acknowledges the authority of the surrogate to represent the child in all matters relating to the identification, evaluation, and educational placement of the child and provision of a free appropriate public education.  

When the DoSE is informed by the HCSD Representative there is no caregiver willing to serve as surrogate, the DoSE selects a surrogate to serve as the educational representative for the child.

The DoSE sends a letter of assignment to the surrogate.  The letter of assignment contains a statement of commitment and acceptance, which the appointed surrogate signs and returns to the DoSE. The commitment reads as follows: "I will:

1.
acquaint myself with the child and his or her educational needs;

2.
be accessible to the child and  school personnel as needed; 

3.
represent the educational interests of the child to the best of my ability;

4.
have no other vested interests that would conflict with my allegiance to the child; and

5.
keep confidential the information in the educational records of the child."

A conflict of interest exists when it appears that the person being considered:

1.
might benefit personally or professionally from decisions regarding the child; or

2.
might be recruited to make decisions which might affect policy in which the person has a personal or professional interest.

Upon  receipt of the individual's signed indication of willingness to serve as surrogate, the DoSE enters the name and address of the surrogate in the educational record of the child and informs the HCSD Representative that a surrogate has been selected.

Termination of a Surrogate Parent Assignment
The DoSE notifies the surrogate in writing of termination:

1.
because the "parent" becomes known or is located;

2.
upon emancipation of the youth; 

3.
because the surrogate no longer meets the qualifications and criteria for assignment described in this section; or

4.
because the surrogate is not fufilling his or her responsibilities.

If the DoSE determines the surrogate is no longer needed due to any of the reasons listed above, the DoSE sends written notice to the surrogate informing the surrogate of the termination and indicating the reasons for termination.  A copy of the letter is maintained in the files of the DoSE.

The DoSE determines if the child continues to require a surrogate according to policies and procedures in this section.  If the child continues to need surrogate representation, the DoSE follows the policies and procedures in this section.

If it is necessary for a surrogate to resign for personal reasons, (e.g., moved, illness, other commitments) the DoSE maintains written documentation of the resignation. The DoSE sends a written acknowledgment to the surrogate parent.  The DoSE determines the need for and assigns a new surrogate according to these policies and procedures.

Written documentation relative to any disagreement of the choice of a surrogate parent is maintained in the files of the DoSE.

SECTION 10.

DISCIPLINE PROCEDURES  

Notification to Parents- - Not later than the date on which the decision to take disciplinary action is made the building principal, or designee, shall notify the parents of that decision, and of all procedural safeguards accorded under this section (Parents’ Rights.)

To the extent removal would be applied to children without disabilities, school personnel may remove a child with a disability from the child’s current placement for not more than a total of ten (10) school days for a violation of school rules.

The HCSD need not provide services during periods of removal to a child with a disability who has been removed from his or her current placement for 10 school days or less in that school year, if services are not provided to a child without disabilities who has been similarly removed.

The HCSD must provide educational services to the extent necessary to enable the child to appropriately progress in the general curriculum and appropriately advance toward achieving the goals set out in the child’s IEP during any removal that exceeds ten (10) school days in any school year.  The building principal, and the DoSE, or designee, in consultation with the student’s special education teacher, must determine the extent to which services are necessary to meet this legal standard during removals that do not constitute a change of placement.  

Educational services must be provided to the extent necessary to enable the student to appropriately progress in the general education curriculum and appropriately advance toward achieving the goals set out in the student’s IEP during any removals that exceed ten (10) school days in any school year irrespective of whether the behavior is determined to be a manifestation of the student’s disability.

For removals that constitute a change of placement under 34 CFR 300.519, including interim alternative educational setting placements by the ARC for weapons or drugs, the ARC must decide the extent of services necessary to meet this legal standard.  

For substantial likelihood of injury/dangerousness removals under 34 CFR 300.521 or 300.526, the extent of services necessary to meet this legal standard is proposed by the building principal and the DoSE, or designee, who have consulted with the student’s special education teacher, and must be approved by a hearing officer or appropriate judge. 

Removals Subsequent to the 11th Day Removal Period that do not Constitute a Change in Placement

For any subsequent removals (after the 11th day removal period) during that school year that do not constitute a change in educational placement, the ARC team members must review the behavior intervention plan and its implementation to determine if modifications are necessary.


(5) Disciplinary Change of Placement- - For removals that constitute a change of placement under 34 CFR 300.519 or IDEA, including interim alternative educational setting placements by the ARC for weapons or drugs under 34 CFR 300.520 (a)(2) or by a hearing officer or judge for substantial likelihood of injury/dangerousness under 34 CFR 300.521 or 300.526 the following must be provided:

(A) Continuation of Educational Services- - Educational services must be provided to the extent necessary to enable the child to appropriately progress in the general education curriculum and appropriately advance toward achieving the goals set out in the child’s IEP.


The extent of services necessary to meet the legal standard stated immediately above is determined by the ARC for removals that constitute a change of placement under 34 CFR 300.519, including interim weapon or drug removals by the ARC.


The extent of services necessary to meet the legal standard stated above is proposed by the building principal and the DoSE, or designee, who have consulted with the child’s special education teacher, and must be approved by a hearing officer or appropriate judge for substantial likelihood of injury/dangerousness removals under 34 CFR 300.521 or 300.526 or IDEA.


(B)Functional Behavioral Assessment- - The child must receive, as appropriate, a functional behavioral assessment, provided the HCSD had not previously conducted such assessment, or the ARC must review and modify, as necessary, any behavioral intervention services and modifications already in place designed to address the behavior violation so that it does not recur.


(C) Manifestation Determination Review Pursuant to Section 13 herein.


Suspension of exceptional children, as defined in KRS 157.200, shall be considered a change of educational placement if:

1.
The child is removed for more than ten (10) consecutive days during a school year; or

2.
The child is subjected to a series of removals that constitute a pattern because the removals accumulate to more than ten (10) school days during a school year and because of other factors, such as the length of each removal, the total amount of time the child is removed, and the proximity of removals to one another.

11th Day of Removal Determination of Change in Placement.

Before the child is removed for the 11th day in any school year or before any subsequent removal after the 11th day, the building principal and the DoSE, or designee, determine if the removal constitutes a change in educational placement. They must be in agreement that the removal is not an educational change in placement.  If they do not so agree, the removal is treated as a change in educational placement.  

If it is decided that the proposed removal (11th day or more) constitutes a change of placement, an ARC must meet to conduct a manifestation determination before a student may be removed for the 11th day.  However, if the parent and HCSD agree on the proposed setting for the change of placement, then a manifestation determination does not need to be conducted.  (see Manifestation Determination section of this Chapter) 

Functional Behavior Assessment and Behavior Intervention Plan

If a functional behavior assessment (FBA) has already been conducted and the child already has a behavior intervention plan, the ARC must meet to review the plan and its implementation, and modify the plan and its implementation as necessary to address the behavior.  This requirement applies to the first removal that exceeds ten (10) days in any school year.

If a functional behavior assessment has not previously been conducted and a behavior intervention plan implemented for the child, an ARC meeting must be convened within ten (10) business days to develop a plan to complete a functional behavior assessment.  The plan to complete the FBA, not necessarily the FBA itself, must be developed within this ten (10) day period.  This requirement applies to the first removal that exceeds ten (10) days in any school year. 

If a functional behavioral assessment has not previously been conducted and a behavior intervention plan implemented for the child, an IEP meeting must be convened within ten (10) business days after first removing the child to develop a functional behavioral assessment plan.  This requirement applies to the first removal that exceeds ten (10) days in any school year.

As soon as possible after developing the plan to conduct the FBA, and completing the assessment required by the plan, the ARC must meet to develop appropriate behavioral interventions to address the behavior and shall implement those interventions. 

Interim Alternative Educational Setting (IAES)

Before imposing, or applying to a hearing officer or judge for an interim alternative educational setting placement, the ARC shall attempt to obtain parental agreement to the proposed change of placement.

1.
Weapons or Drugs:  An ARC may order a change in placement of a child with a disability to an appropriate interim educational setting for the same amount of time that a child without a disability would be subject to discipline, but for not more than forty-five (45) days, if the child:
a. Carries or possesses a weapon to or at school, on school premises or to or at a school function under the jurisdiction of the school district or the state; or 

b.
Knowingly possesses or uses illegal drugs or sells or solicits the sale of a controlled substance while at school or a school function under the jurisdiction of the school district or the state.   

2.  
Placement Substantially Likely to Result in Injury to self or Others:  Before imposing, or applying to a hearing officer or judge for, an interim alternative educational setting placement the ARC shall attempt to obtain parental agreement to the proposed change of placement.  If school personnel believe that keeping a child in the current placement is substantially likely to result in injury to the child or to others, a due process hearing may be requested.  A due process hearing officer may order a change in placement of a child with a disability to an appropriate interim alternative educational setting for not more than forty-five (45) days if the hearing officer, in an expedited due process hearing: 

a.
Determines that the school district has demonstrated by substantial evidence (i.e., beyond a preponderance of the evidence) that maintaining the current placement of the child is substantially likely to result in injury to himself or to others;

b.
Considers the appropriateness of the child's current placement; 

c.
Considers whether the school district has made reasonable efforts to minimize the risk of harm in the child's current placement, including the use of supplementary aids and services; and 
d. Determines that the interim alternative educational setting that is proposed by school personnel enables the child to continue to progress in the general curriculum, although in another setting; enables the child to continue to receive those services and modifications, and includes services and modifications designed to address the behavior that resulted in the hearing so that the behavior does not happen again.
2.  Disciplinary Change of Placement Order by a Hearing Officer—The parent of a student with a disability who disagrees with any decision regarding interim alternative educational setting placement, or the manifestation determination, or a HCSD that believes that maintaining the current placement of the student is substantially likely to result in injury to the student or to others, may request a hearing.

 A.Change of Placement Order- - In making the determination under subsection (2), the hearing officer may order a change in placement of a student with a disability.  In such situations, the hearing officer may - - (1) return a student with a disability to the placement from which the student was removed; or (2) order a change in placement of a student with a disability to an appropriate interim alternative educational setting for not more than 45 days if the hearing officer determines that maintaining the current placement of such student is substantially likely to result in injury to the student or to others, and if the hearing officer:

(a) Determines that the HCSD has demonstrated by substantial evidence (i.e., beyond a preponderance of the evidence) that maintaining the current placement of the student is substantially likely to result in injury to the student or to others;

(b) Considers the appropriateness of the student’s current placement.

(c) Considers whether the HCSD has made reasonable efforts to minimize the risk of harm in the student’s current placement, including the use of supplementary aids and services; and

(d) Determines the interim alternative educational setting that is proposed by the building principal, and DoSE, or designee, who have consulted with the student’s special education teacher, meets the legal requirements in 707 KAR 1:340(10)(7).

(B) When a disciplinary change of placement order has been requested by either the parent or the HCSD- - (1) the student shall remain in the interim alternative educational setting pending the decision of the hearing officer or until the expiration of the time period provided, whichever occurs first, unless the parent and the State or HCSD agree otherwise; and (2) the State or local educational agency shall arrange for an expedited hearing.

IAES Criteria

An IAES placement by an ARC for weapons or drugs under 34 CFR 300.520 (a)(2) or proposed to a hearing officer or judge under 34 CFR 300.521 or 300.526 or IDEA must enable the student to continue to progress in the general education curriculum, although in another setting; enable the student to continue to receive those services and modifications including those described in the student’s current IEP, that will enable the student to meet the goals set out in the IEP, and include services and modifications to address the behavior that are designed to prevent the behavior from recurring.
Application to Judge for Injunctive Relief

The Superintendent, or designee, may seek temporary injunctive relief through appropriate courts under 34 CFR 300.521; 34 CFR 300.526; or KRS 158.150 if the parent and the other members of the ARC cannot agree upon a placement and the current placement will likely result in injury to the student or others.

SECTION 11.

MANIFESTATION DETERMINATION REVIEW

A manifestation determination review must be conducted in the following circumstances:

1. When the parent and HCSD do not agree on the proposed change of placement for disciplinary reasons, and

2. Before the student with a disability is removed for the 11th school day 

The manifestation determination review may be conducted in the meeting in which the functional behavioral assessment is planned or a behavior intervention plan is reviewed as long as applicable legal timelines are met.

If an action is contemplated that will result in a change of placement, including an interim alternative educational setting placement by the ARC under IDEA 34 CFR 300.520 (a)(2) or by a hearing officer or judge under 34 CFR 300.521 or 300.526, for a child with a disability who has engaged in behavior that violated any rule or code of conduct of the HCSD that applies to all children:

1. Not later than the date on which the decision to take the removal action is made, the parents shall be notified of the decision and provided with a copy of Procedural Safeguards (Parents’ Rights); and 

2. Immediately, if possible, but in no case later than Within ten (10) school days after the date on which the decision to take that action is made, a review by the ARC and other qualified personnel shall be conducted of the relationship between the child’s disability and the behavior subject to the disciplinary action. The ARC shall determine:
(a) If the conduct in question was caused by, or had a direct and substantial relationship to, the child’s disability; or

(b) If the conduct in question was a direct result of the HCSD’s failure to implement the IEP.


(B) Requirements if Behavior is a Manifestation of Child’s Disability- - If the ARC determines that either subsection (A) (2) (a) or (b) of this Manifestation Determination Review section is applicable, the conduct shall be determined to be a manifestation of the child’s disability and the child shall not be subject to further suspension or expulsion for the incident that was the subject of the manifestation determination, but shall be returned to the placement from which the child was removed, unless the parent and the HCSD agree to a change of placement as part of the modification of the child’s behavioral intervention plan.  However, an interim alternative educational setting placement for weapons/drugs/substantial likelihood of injury/dangerousness may be imposed even if the misbehavior is a manifestation of the child’s disability.

In conducting the review, the ARC may determine that the behavior of the child was not a manifestation of the child’s disability if:

1.
The ARC first considers, in terms of the behavior subject to the disciplinary action, all relevant information including evaluation and diagnostic results, relevant information supplied by the parents, any teacher observation of the child and the child’s IEP and placement.

2.
After the review of this information, the child’s IEP and placement are reviewed in relationship to the behavior subject to the disciplinary action to determine if the IEP and placement were appropriate and the specially designed instruction and related services, supplementary aids and services and the behavior intervention strategies were provided consistent with the child’s IEP and placement; and

3.
The ARC determines if the child’s disability impaired the ability of the child to understand the impact and consequences of the behavior and if the child’s disability impaired the ability of the child to control the behavior.

Requirements if Behavior is a Manifestation of Child’s Disability

If the ARC determines that any of the above standards in this section were not met, the behavior shall be considered a manifestation of the child’s disability and the child shall not be subject to further suspension or expulsion for the incident that was the subject of the manifestation determination.  However, an interim alternative educational setting placement for weapons/drugs may be imposed even if the misbehavior is a manifestation of the child’s disability.

If the ARC identifies any deficiencies in the child’s IEP or placement or in its implementation, the HCSD shall take immediate steps to remedy those deficiencies.

If Behavior is Not a Manifestation of the Child’s Disability

If after the manifestation determination review, the ARC determines the behavior was not a manifestation of the child’s disability, the relevant disciplinary procedures applicable to all children may be applied to the child in the same manner in which they would be applied to children without disabilities, except that FAPE must be provided, although it may be provided in an interim alternative educational setting.  

If the ARC determines that the behavior is not related to the disability of the child, the summary recorder documents the ARC’s decision on the Conference Summary including:
1.
The decision of the ARC;

2.
A description of any evaluation procedure, test, record, or report the ARC used to reach its decision; and

3.
Any other factors relevant to the ARC’s decision.

If this determination is made, the Superintendent may recommend expulsion to the HCSD Board according to HCSD’s regular policies and procedures for expulsion.
Continuation of Educational Services

Educational services must continue to be provided during any period of expulsion to the extent necessary to enable the child to appropriately progress in the general education curriculum and appropriately advance toward achieving the goals set out in the child’s IEP.  The ARC must meet to determine the extent of services that meet the legal requirement stated immediately above.  

Transmission of Records to Disciplinarian(s)

If the HCSD initiates disciplinary procedures applicable to all children, the building principal, or designee, shall ensure that all special education and disciplinary records are transmitted to the school personnel/authorities making the final determination regarding the disciplinary actions as to the child with disabilities.

Right of parent to challenge disciplinary change of placement

A parent may request a due process hearing to contest the decision reached in a manifestation determination review or any decision regarding placement under this section.  The hearing shall be arranged in an expedited manner.

SECTION 12.
CHALLENGES TO PLACEMENT IN AN INTERIM ALTERNATIVE EDUCATIONAL SETTING AND MANIFESTATION DETERMINATION

If a parent requests a hearing to challenge the placement of his child in an interim alternative educational setting or the manifestation determination, the child shall remain in the interim alternative educational setting until the decision is final or until the expiration of the time period for the placement, whichever occurs first, unless the parent and the HCSD agree otherwise.

Expiration of Interim Alternative Educational Setting Placement

If a child is placed in an interim alternative educational setting (IAES) and school personnel propose to change the child’s placement after expiration of the time period, during the pendency of any proceeding to challenge the proposed change in placement, the child shall remain in the current placement (i.e., the child’s placement prior to the interim alternative educational setting) unless school personnel maintain that it is dangerous for the child to be in the current placement, in which case the Superintendent, or designee, may request an expedited due process hearing to extend the IAES placement for up to 45 days.  A new expedited hearing to extend the IAES may be requested before the end of each 45-day or shorter interim placement period.  Otherwise, upon the expiration of the interim placement period, the child returns to the placement current prior to the first IAES placement for the particular misbehavior. The Superintendent, or designee, may also apply to an appropriate court for injunctive relief under KRS 158.150.

SECTION 13.
PROTECTIONS FOR CHILDREN NOT YET ELIGIBLE FOR SPECIAL EDUCATION SERVICES

A child who has not been determined to be eligible for special education and related services and who has engaged in behavior that violated a rule or code of conduct of the HCSD, may assert any of the protections provided for students already eligible for special education services if the HCSD had knowledge that the child was a child with a disability before the behavior that precipitated the disciplinary action occurred.  

Before initiating expulsion proceedings, or excluding any student from school for a period of time that would constitute a pattern of removal if the student had been determined eligible to receive special education services, the building principal, or designee, takes the following action.  The assigned person(s) shall review the student’s records and discuss the student with his/her current teacher(s) and counselor(s) to determine if the district has a basis of knowledge that the student may be in need of special education services, as described immediately below.  The building principal, or designee, shall be prepared to demonstrate that this has been accomplished.

Basis of Knowledge

The HCSD shall be deemed to have knowledge that a child may be a child with a disability if, before the behavior that precipitated the disciplinary action occured:

1. The parent of the child has expressed concern in writing (or orally if the parent cannot express it in writing) to supervisory or administrative personnel of the HCSD, or to a teacher of the student,  that the child is in need of special education and related services; 

2. the parent of the child has requested an evaluation for special education services.
3. The behavior or performance of the child demonstrates the need for these services, in accordance with 707 KAR 1:280; 

4. The teacher of the child, or other personnel of the HCSD, has expressed specific concerns about a pattern of behavior demonstrated by the child, ie., the behavior or performance of the child directly to the director of special education or to other supervisory personnel of the HCSD in accordance with the HCSD’s child find or special education referral system.

The HCSD shall not be deemed to have knowledge that a child may be a child with a disability if, as a result of receiving information, the parent of the child has not allowed an evaluation of the child or has refused special education services, or the HCSD conducted an evaluation and determined the child was not a child with a disability. or determined an evaluation was not necessary and provided notice to the parents of these determinations.

If the HCSD does not have knowledge that a child is a child with a disability prior to taking disciplinary measures against the child, the child may be subjected to the same disciplinary measures applied to children without disabilities who engaged in comparable behaviors.
If a request is made for an evaluation of a child during the time period in which the child is subjected to disciplinary measures, the evaluation shall be conducted in an expedited manner.  Until the evaluation is completed, the child shall remain in the educational placement determined by school authorities, which may include suspension or expulsion without educational services unless educational services are required under some other provision of law.

SECTION 14.

REPORTING TO LAW ENFORCEMENT AGENCIES

Notwithstanding any provisions of 707 KAR Chapter 1, an agency may report a crime committed by a child with a disability to appropriate authorities.  

If the HCSD reports a crime committed by a child with a disability, the building principal, or designee, shall ensure that copies of the special education and disciplinary records of the child are transmitted for consideration by the appropriate authorities to the extent the transmission is permitted by the Family Educational Rights and Privacy Act, 20 USC Section 1232g.

SECTION 15.

STATE COMPLAINT PROCEDURES

The following procedures shall apply to the Kentucky Department of Education as to written complaints submitted pursuant to 34 CFR 300.660 through 300.662:

1. A time limit of sixty (60) days after a complaint is filed to carry out an independent investigation, if necessary;

2. An opportunity by the complainant and the HCSD to submit additional information about any allegation in the complaint;

3. A review of all relevant information; and 

4. A written decision addressing each allegation in the complaint containing the findings of fact and conclusions and the reasons for the final decision. 

Any organization or individual including someone from outside the state may file a signed written complaint under this administrative regulation.

The complaint shall include:

1.
A statement that the HCSD or other public agency providing educational services to identified students has violated a requirement of 707 Chapter 1 or IDEA regulations;

2.
The facts on which the statement is based; and

3.
Information indicating that the violation did not occur more than one (1) year prior to the date of the filing of the complaint, unless a longer period is reasonable because the violation is continuing or the complainant is requesting compensatory services for a violation that occurred not more than three (3) years prior to the date of the complaint. 
The DoSE shall receive from KDE staff written notice of any filed complaint. The DoSE shall immediately inform the Superintendent and the HCSD Representative, who must decide if the district will conduct its own investigation or will make all relevant documents, including the due process folder, available to the DoSE within two (2) business days.  After review of all information and consultation with appropriate staff, the DoSE shall prepare all additional and clarifying information and submit to KDE/DECS staff.

Right to Appeal Written Decision from KDE/DECS

The complainant, parent or the HCSD shall have a right to appeal the written decision from a complaint to the Commissioner of the KDE.  The appeal shall be filed within fifteen (15) business days of the receipt of the decision.

KDE Complaints

Refer to the KDE Special Education Procedures Manual for other provisions regulating the complaint process.
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