

Eligibility


CHAPTER 4

707 KAR 1:310

DETERMINATION OF ELIGIBILITY

SECTION 1.

DETERMINATION OF ELIGIBILITY

Upon completion of the tests and other evaluation materials, the ARC shall determine whether the child is a child with a disability who meets one or more of the eligibility categories as defined in 707 KAR 1:280 to the extent that specially designed instruction is required in order for the child to benefit from education. The disability categories are:

1. Autism

2. Deaf-Blindness

3. Developmental Delay (DD)

4. Emotional-Behavioral Disability (EBD)

5. Hearing Impairment (HI)

6. Mild Mental Disability (MMD)

7. Functional Mental Disability (FMD)

8. Multiple Disability (MD)

9. Orthopedic Impairment (OI)

10. Other Health Impaired (OHI)

11. Specific Learning Disability (SLD)

12. Speech or Language Impairment (SLI)

13. Traumatic Brain Injury (TBI)

The HCSD shall provide a copy of the evaluation report and the documentation of determination of eligibility to the parent.

A child shall not be determined to be eligible if the determinant factor for that eligibility determination is a lack of appropriate instruction in reading, including in the essential components of reading instruction (as defined in section 1208(3) of the Elementary and Secondary Education Act of 1965); or lack of instruction in math, or limited English proficiency; and the child does not otherwise meet eligibility criteria.

An evaluation shall not be required before the termination of a child’s eligibility due to graduation with a regular high school diploma or exceeding the age eligibility for FAPE.

In making eligibility determinations, the HCSD shall draw upon information from a variety of sources, which may include:

1. Aptitude and achievement tests;

2. Parental input;

3. Teacher recommendations;

4. Physical condition;

5. Social or cultural background; and 

6. Adaptive behavior.

The ARC shall ensure that information obtained from all of these sources is documented and carefully considered.

In making a determination under the category of mental disability, the ARC may apply a standard error of measure, if appropriate.

If a determination is made that a child has a disability and needs special education and related services, an IEP shall be developed for that child.

SECTION 2.

PROFESSIONAL JUDGMENT STANDARD

Eligibility determination is a complex and difficult task for the ARC, even when all needed data are available, reliable and reasonably consistent. Invalid tests, tenuous rapport between child and examiner, poor testing conditions, inconclusive normative scores, or otherwise conflicting and inconsistent data require special efforts by the ARC in order to interpret data and plan appropriately for the child. When any of these conditions exist, or when assessment data and eligibility requirements dictate conflicting conclusions, the ARC may utilize a standard of professional judgment to resolve the issue of eligibility. 

The criterion for effective professional judgment is replicability.  That is, given the available data and a clear outline of the ARC’s decision-making process, could another ARC, which would include comparably qualified professionals, reasonably arrive at the same conclusions?

In such circumstances, requirements for the use of professional judgment include:

1.
sufficient data in all eligibility areas; and

2.
clear delineation of the available data and the ARC interpretation of each piece of data, and the basis for the interpretation.
SECTION 3.
ADDITIONAL PROCEDURES FOR EVALUATING CHILDREN WITH SPECIFIC LEARNING DISABILITIES

The determination of whether a child suspected of having a specific learning disability is a child with a disability and whether the specific learning disability adversely affects educational performance shall be made by the child’s ARC and at least one person qualified to conduct individual diagnostic examinations of children, which may include a school psychologist, speech-language pathologist, or remedial reading teacher.

The ARC may determine a child has a specific learning disability if:

1.
The child does not achieve commensurate with his age and ability levels in one (1) or more of the areas listed in this subsection, if provided with learning experiences appropriate for the child’s age and ability levels; and

2.
The child has a severe discrepancy as identified by a validated regression method between achievement and intellectual ability in one (1) of the following areas:

a.
Oral expression;

b.
Listening comprehension;

c.
Written expression;

d.
Basic reading skills;

e.
Reading comprehension;

f.
Mathematics calculation; or

g.
Mathematics reasoning.

When standardized, normative measures of ability and achievement appropriate to a validated regression method are invalid or not available, the ARC may reach a decision through a non-standard score method. If this method is used, the evaluator will:

1.
provide a written rationale why the formal evaluation procedures used with most students are invalid or not available, including which scores from the aptitude and achievement measures are invalid or not available;

2.
specify the formal and informal assessment used to evidence the ability and achievement scores;

3.
provide scores and their interpretation from the alternative procedures;

4.
describe the ability and achievement indices for the student and the methods used to evaluate a severe discrepancy;

5.
describe how other students of the same age and ability are expected to perform; and

6.
describe whether the discrepancy between aptitude and achievement is severe.

The ARC shall not identify a child as having a specific learning disability if the severe discrepancy between ability and achievements is primarily the result of:

1. A visual, hearing, or motor impairment;

2. Mental disability;

3. Emotional-behavioral disability; or 

4. Environmental, cultural, or economic disadvantage.

At least one (1) team member other than the child’s regular education teacher shall observe the child’s academic performance in the regular classroom setting.  If the child is less than school age or is out of school, the observation shall take place in an environment appropriate for the child.

The ARC shall develop a learning disability (LD) written report, utilizing the district’s learning disability (LD) written report form.  This report shall contain a statement of:

1.
Whether the child has a specific learning disability;

2.

The basis for making that determination;

3.

The relevant behavior noted during the observation;

4.

The relationship of that behavior to the child’s academic functioning;

5.

The educationally relevant medical findings, if any;

6.

Whether there is a severe discrepancy between achievement and ability that is not correctable without special education and related services; and

7.

The determination of the ARC concerning the effects of environmental, cultural, or economic disadvantage.

Each ARC member shall certify in writing whether the report reflects his conclusion.  If it does not reflect his conclusion, the team member shall submit a separate statement presenting his conclusions in writing.

Following a reevaluation, if the discrepancy between academic performance and cognitive aptitude is no longer severe, the ARC, including qualified professionals, should then discuss the ability of the student to transition into the setting where the student would be if not disabled.  The ARC, considering all evaluation data and utilizing a professional judgment standard, must determine whether or not the student continues to be a student with a disability.

SECTION 4.
ADVERSE EFFECT OF DISABILITY ON EDUCATIONAL PERFORMANCE

If the student meets the eligibility criteria in an area(s) of disability as specified in these procedures, then the ARC documents its interpretation of evaluation information showing whether or not the disability adversely affects the educational performance of the student.

Adverse effect means that the progress of the student is impeded by the disability to the extent that the educational performance is significantly and consistently below the level of similar age peers.

Educational performance reflects the total involvement of a student in the school environment, which includes social and emotional development, communication skills, and participation in classroom activities, as well as academic performance.  Therefore, educational performance means acquiring, developing, understanding, or applying knowledge or skills needed for academic performance or social competence.

The ARC, through the determination of adverse effect, recognizes that unique or different instructional services, not ordinarily used with students of similar age, must be used for the student with a disability to adequately and appropriately participate and progress in the KY general education curriculum. 
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