

Free Appropriate Public Education


CHAPTER 2

707 KAR 1:290

FREE APPROPRIATE PUBLIC EDUCATION

SECTION 1.

FREE APPROPRIATE PUBLIC EDUCATION (FAPE)
The HCSD makes a free appropriate public education available to each child with a disability regardless of severity:

1.
Whose age is three (3) to twenty-one (21) years;

2.
Who resides in a home, facility, residence, or any type of shelter within the district's geographical boundaries; (see "Other State Agencies Responsible" in this Section)

3.
Who needs specially designed instruction and related services;

4.
Who has been suspended or expelled for more than ten days in a school year, and

5.
Who has not graduated with a general education diploma.

The HCSD makes a free appropriate public education (FAPE) available to children with disabilities as specified and provides the child and parents all of the rights under Part B of IDEA, and Kentucky laws and administrative regulations.

No Cost to Parents

The HCSD makes sure that any expenses for the identification, evaluation, and educational placement of a child with disabilities, or the provision of specially designed instruction and related services for a child with disabilities are at no cost to parents.

At no cost to parents also includes at no cost to the child if emancipated (age eighteen or married). This requirement does not preclude charging incidental fees which are normally charged to children without disabilities or their parents as part of the regular education program (e.g., activity fees, field trips, etc.).

The District ensures services are at no cost to parents through:

1. Interagency agreement; state, local or federal funds; or,

2. The use of Medicaid reimbursements, which support the educational or non-educational costs of providing a child with a disability a free appropriate public education.  

Medicaid

The HCSD is an authorized school-based health services provider. When a child with a medical card is initially referred or transfers into this district from another school district, and is suspected to have a delay in one of the billable areas (speech, OT, PT, evaluations, etc.), or, in the case of a transfer student, has been receiving a billable service through the IEP, the parent will be asked, by the assigned IEP manager, to give written authorization for the District to bill these services directly to the child's medical card. The parent may choose to deny access to this Medicaid billing at any time. It is important that the parent understand that the child's benefits under the Medicaid program are not reduced because the District bills for appropriate services (Parent and child rights and the services provided through an IEP are not affected in any way by the District's participation in the Medicaid program). 

Nothing in this part relieves an insurer or similar third party from an otherwise valid obligation to provide or pay for services, including transition services provided to a child with a disability.  This includes the Department of Vocational Rehabilitation or any other participating agency for which a child with disabilities meets eligibility criteria of that agency.

The District administers and uses all fiscal resources available for the education of children with disabilities according to all applicable state and federal laws and regulations.

Standards Determining FAPE

The HCSD and its schools provide services for children and youth with disabilities of school attendance age, three to twenty-one years, consistent with the KY Program of Studies, 707 KAR Chapter 1 (special education regulations), and HCSD  procedures. (see Section 4)

Services for children and youth with disabilities include:

1.
Individualized instruction to meet the unique needs of a child with disabilities; and

2.
The variety of programs, services, and activities provided for children without disabilities.

FAPE is provided through an IEP that serves as a plan of appropriate education reasonably designed to meet the individual needs of a child with a disability.

All decisions of the ARC must relate to the specific child, and not the commonly anticipated needs of most children who have the same disability or categorical label. 

ARC Placement of the Child in Private Schools or Facilities

When the HCSD is responsible for the education of a child with a disability, the District remains responsible for developing the child's IEP, regardless of the public or private school setting into which it places the child. 

When the child is placed in another program, the DoSE:

1.
Makes sure the ARC membership includes a representative of that program;

2.
Convenes the ARC meetings requested by that program regarding review and revision of the IEP;  

3.
Arranges participation including individual or conference telephone calls if the representatives cannot attend;

4.
Conducts meetings for reviewing and revising the IEP according to procedures at least on an annual basis or when requested by the parent or any other ARC member;

5.
Makes sure reevaluation procedures are followed at least every three years or as requested by the parent or the other agency according to policies and procedures in Chapter 3, Child Find and Evaluation;

6.
Makes sure the ARC determines placement on an annual basis; 

7.
Makes sure that the child and parent are afforded all rights and protections afforded under 707 KAR Chapter 1 (Special Education Regulations); and

8.
Monitors implementation of the terms specified in the contract or agreement.

If the child with a disability is placed, through the ARC process, in a private education program, the HCSD ensures that the special education and related services:

1.
Are in conformance with the IEP;

2.
Are at no cost to the parents; and

3.
Meet the standards that apply to education provided by state and local education agencies.

HCSD personnel make sure that all appropriate procedures are followed prior to placing the child with disabilities in a private program. 

The HCSD is responsible for ensuring that the child who has been placed by the school district in a private school or facility has the same rights of a child with a disability who is directly served by the HCSD. Any mediation, complaint, or due process hearing is filed with regard to the HCSD, not the private school or other facility.

Disputes between the HCSD and other agencies are resolved according to the policies and procedures specified in Kentucky's State Plan approved under Part B of the Individuals with Disabilities Education Act (IDEA).

Placement at KSB or KSD

If the child of school age is placed for resident instruction at the Kentucky School for the Deaf (KSD) or the Kentucky School for the Blind (KSB), the HCSD provides transportation to and from the school on a regularly scheduled basis, at weekly intervals while the child is enrolled, either individually or in cooperation with other districts on a regional basis. 

The DoSE consults with the Director of Transportation who makes arrangements for regional transportation planning when feasible and obtains approval from the State Board of Education according to procedures provided by the Kentucky Department of Education (KDE). The HCSD is reimbursed from the state transportation fund according to calculations and procedures provided by the KDE.  (KRS 157.280)

See Chapter 5, IEP, for additional procedures on KSB and KSD.

Placement in Another Public School in Kentucky

In the event the ARC considers placement of the child in another school district, the HCSD may enter into cooperative agreements with other Kentucky Public School Districts for the provision of services to children with disabilities.  The HCSD Representative contacts the DoSE and requests that the DoSE attend an ARC meeting for the consideration of placement alternatives.

Other State Agencies Responsible for Education

State agencies that are responsible for providing educational services to children with disabilities are the Cabinet For Families and Children and the Department of Juvenile Justice.  These agencies may contract with local school districts for the provision of educational services, or may hire staff to provide such services.

Payment for Services 

If the ARC determines that the child requires placement in a special education program operated by another county or independent district, or a private school or facility, the HCSD maintains responsibility for the payment of the costs incurred in educating the child. 

If the HCSD provides a program by contract with another county or independent district, or private organization that maintains a special education program approved by the State Board of Education, the HCSD shares the total cost of the special education program in accordance with a contract agreement between the two (2) districts or the HCSD and the private organization. 

If payment for services under 707 KAR Chapter 1 is to be provided by an agency other than the HCSD, then the District shall ensure the services are provided without delay even if there is a delay in the payment for those services.

Transfer Students 

If a student with a disability has been receiving special education and related services within another school district and transfers into the HCSD, the HCSD Representative or school psychologist will:

2. review documents from the prior school district to determine if the records are complete (i.e., current evaluation, current IEP, description of placement) and

3. review documents to ensure that the student meets eligibility criteria.  

If the student does not meet the criteria, the ARC should convene to discuss options for reevaluation or dismissal.  

If the student meets the eligibility criteria, then the HCSD  will ensure that FAPE is made available to that student in accordance with their current IEP. The HCSD ensures that the IEP from the former LEA is current before providing special education and related services. The HCSD may meet this responsibility by: 

1.   adopting the IEP from the student’s former district; or, 

2.   by developing a new IEP or amending the current IEP for the student. 

In general, it would not be necessary to conduct an ARC meeting before implementing the IEP if a copy of the student’s current IEP is available, appropriate and can be implemented as written.

If the student’s current IEP is not available, or either the HCSD or parent believes it is not appropriate as written, then the HCSD must develop a new IEP through appropriate procedures.

Transfer Student With Incomplete Records (Temporary Placement)

If the records are incomplete, the HCSD representative will obtain written consent for temporary placement until the complete educational records are received.  The special education teacher, counselor or principal calls the previous school and documents on the verification form provided by the HCSD the following information:

1. student was receiving specially designed instruction and related services up to the time of transfer;

2. verification of services;

3. date of last evaluation and
4. description of placement in the least restrictive environment.

At the time of this call, a request is made for special education records to immediately be sent to the school.

The HCSD representative will arrange for the delivery of the same services and placement alternative as those provided by the student’s prior district.

If the requested information is not received in 20 school days, an ARC meeting will be scheduled in order to develop a temporary IEP and schedule an evaluation to determine eligibility for services.  The ARC meeting must be held no later than 30 school days after enrollment.  The IEP will be developed using information obtained from the previous school, parents and current teachers.  The IEP developed at this meeting will be valid only until an ARC meeting can be scheduled to discuss the results of the reevaluation and determine eligibility for services. 

If there is no documentation regarding services provided in the student’s prior district, then the student will be enrolled in an age appropriate regular education program according to the HCSD’s policies and procedures for transfer students.
SECTION 2.

RESIDENTIAL PROGRAM

If an ARC determines that appropriate specially designed instruction and related services cannot be provided through existing programs in the HCSD and that a private residential education program is required for FAPE, then the HCSD Representative contacts the DoSE and requests that the DoSE attend an ARC meeting for the consideration of placement alternatives. 

The same procedures are followed in making this decision that are detailed in Section 1. The HCSD will in this circumstance pay for non-medical care, room and board. The cost of the program will also be paid by the HCSD, unless it is possible for the HCSD to provide some or all components of the program directly. Arrangements for costs will be determined by the DoSE, in consultation with the Superintendent. 

SECTION 3.

PROPER FUNCTIONING OF HEARING AIDS

The HCSD shall ensure that a hearing aid worn in school by a child with a hearing impairment is functioning properly.
SECTION 4.

PROGRAM OPTIONS

The HCSD shall ensure that all children with disabilities have available to them the variety of educational programs, services and curriculum as described in the Kentucky Program of Studies, 704 KAR 3:303, that is available to children without disabilities.  These educational services may include art, music, industrial arts, consumer and family science education, and career and technical education.  All children, including children with disabilities, must be otherwise eligible for participation and thus meet established criteria for the specific programs, services and curriculum.

SECTION 5.

NONACADEMIC SERVICES
The HCSD shall take steps to provide all children with disabilities the nonacademic and extracurricular services and activities, which give children with disabilities an equal opportunity for participation in those services and activities.  These services and activities may include:

1.
Counseling services;

2.
Athletics;

3.
Transportation;

4.
Health services; 

5.
Recreational activities;

6.
Special interest groups or clubs sponsored by the HCSD;

7.
Referrals to agencies that provide assistance to individuals with disabilities, and

8.
Employment of students, including both employment by the HCSD and assistance in making outside employment available.

SECTION 6.

PHYSICAL EDUCATION

The ARC members decide, based on data collected and the PLEP descriptions in the IEP, if the child is to receive regular physical education, with or without modifications and supplementary aids and services, or specially designed physical education. 

If physical education is not an identified need related to the disability of the child, the ARC will apply the same criteria for participation as for children without disabilities.

If the present levels of educational performance indicates a need in the area of physical education, then it must be addressed in goals and objectives/benchmarks or through modifications.  

SECTION 7.

ASSISTIVE TECHNOLOGY

The HCSD shall ensure that assistive technology devices or assistive technology services, or both, as defined in Chapter 1 (4) or (5), are made available to the child or youth with a disability if required as part of the child’s special education, related services, or supplemental aids and services.

The ARC shall determine if the assistive technology device is required to enable the child:

1.
To make progress toward the measurable annual goals in the IEP,  

2.
To be involved in and progress in the general curriculum, or

3.
To participate in extracurricular and other nonacademic activities, if required to support specially designed instruction.

On a case-by-case basis, the use of school purchased assistive technology devices in a child’s home or in other settings is required if the ARC determines that the child needs access to those devices in order to receive FAPE. The ARC determines the need for the use of the assistive technology in non-school settings and specifies any such need in the IEP.

SECTION 8.

EXTENDED SCHOOL YEAR SERVICES

Extended School Year Criteria

The HCSD provides an extended school year to a student with disabilities, regardless of the nature or severity of the disability, if the ARC determines the services are required in order for the student to receive a free appropriate public education. An extended school year program is provided when the recoupment time for a student with a disability exceeds that of similar age peers who are not disabled and who experience the same lapse in instruction.  Research and case law has led to the determination that the average, and thus accepted and expected recoupment time for students without disabilities is within a range of six to eight weeks for a break in instruction of a comparable amount of time (see Armstrong v. Kline, 476 F. Supp. 583 (E.D. Pa. 1997).  Therefore, after a two week break, expected recoupment time would be two weeks.

An extended school year program extends beyond the regular school year for the purpose of maintaining the student's current skill level which, without continued instruction, would be lost or would require an inordinate amount of time to regain those skills. ESY services are not designed to teach new skills, prevent normal amounts of regression, or allow the student to make additional progress, but simply to maintain the present level of educational performance and thus prevent excessive recoupment time. This excessive recoupment time would adversely impact the student's progress during the next school year and must be avoided. 

Verification of Regression and Excessive Recoupment Time

In order to document evidence of regression/excessive recoupment, it is critical that reliable measures of student performance be available.  The ARC makes its determination of the need for an extended school year, which is not based on any single criterion, by using the following:

1.  progress monitoring data relative to all IEP goals which have been taught, in order to assess length of recoupment time, as follows:

a. measurement at the end of instruction, e.g., prior to fall or winter break;

b. measurement at the beginning of instruction after a lapse of instructional  time, e.g., return from fall or winter break; and


c. measurement at regular intervals until the performance level is equal to the performance when the lapse in instruction time began; or
2.  when there have been no breaks in instruction or there is uncertain data which can be analyzed to obtain valid assessment of recoupment, the ARC considers:

a.  tests and observation data collected over a period of time; 


and

b.  the opinion of professionals.  

ARC Analysis of Criteria

The ARC considers all progress data upon annual review of the IEP, and at any other time as requested by any member.  Before making a decision on when extended school year services may be required, the ARC reviews the on-going progress data trends, tests, observation results and professional opinions as presented by the ARC members to make a determination regarding the possible requirement for provision of ESY services. If specific services have been provided during the interruption in the educational program, documentation must be considered that indicates regression and excessive recoupment time would have been a pattern for the student had no services been provided.

The services and the amount of time required for ESY may vary for each student.  The ARC determines which IEP goals and objectives will be addressed by the ESY services.  Only goals and objectives for which there are verified concerns regarding lack of recoupment should be addressed in ESY.  The amount of time of service should only be what is necessary to maintain the present level of educational performance for that goal/objective, not to teach new or emerging skills.

If the ARC determines the student does not require an extended school year, then the ARC documents the decision and rationale in the meeting summary. 

If the ARC determines the student requires an extended school year, then the 

ARC documents the services presently in the IEP that are to be provided in an extended school year program, the amount of time and location of the service(s), and the rationale for the decision in the meeting summary. A new IEP for ESY need not be written.  The ARC sends the request for ESY to the DoSE.

The HCSD representative, in consultation with the DoSE, makes arrangements for the student to receive extended school year services according to the specifications of the ARC decision. 

Consideration of ESY Services for 3-year-olds in Transition

An extended school year program extends beyond the regular school year for the purpose of maintaining the student's current skill level which, without continued instruction, would be lost or would require an inordinate amount of time to regain those skills. ESY services are not designed to teach new skills, prevent normal amounts of regression, or allow the student to make additional progress, but simply to maintain the present level of educational performance and thus prevent excessive recoupment time. This basic philosophy is the same for the pre-school student.

"Students with disabilities who have their birthdays during the summer months are not automatically entitled to receive special education and related services during the summer, and summer services must be provided only if the IEP Team (ARC) determines that the student needs ESY services during the summer in order to receive FAPE." (Federal Comments, p. 12559)

In the case of a student who has transitioned from First Steps or from other early childhood programs, the ARC should look at the student's current level of skills on the IFSP and/or IEP. The service provider or infant-toddler program the student is coming from will have records on the student's progress on IFSP skills. If records of progress are not available, the ARC must utilize the opinions of professionals which are based on an individual assessment of student regression and recoupment skills. Thus the criteria for eligibility determination for ESY services for the three-year-old is the same as the criteria for all students with disabilities.

If the ARC believes the student will lose specific skills over the summer gap in instruction and will not regain them in a reasonable period (6 - 8 weeks) in the fall, then the ARC will consider ESY services to help maintain those specific skills over the summer. The same procedures and recording of decision/action will be followed for pre-school students that is described above for all students with disabilities.

Since ESY services are focused on maintaining the current levels of skills on the student's IEP, and not on general development, it is not necessarily required that the services be delivered in a summer preschool class.  Depending on the skills, ESY services could be provided in the home, childcare center or any other arrangement that could focus on the maintenance of skills.
PAGE  
Hardin County Schools                       

21
Revised August, 2005


