Rex Schultze

' ‘om: Justin Knight

sent: Wednesday, January 18, 2017 8:55 AM

To: Rex Schultze

Subject: Fwd: Federal Law Update - #1 (1/11/17)

Attachments: Form I-9 Instructions (01-21-17).pdf; Form -9 (01-21-17}.pdf
Rex:

This is Update #1.

Justin

Justin Knight

Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400

Lincoln, NE 68508

(402) 478-9200 Phone

(402) 476-0094 Fax

iknight@perrylawfirm.com

This email {including attachments) may be attorney-client privileged and confidential information covered by the Electronic Communications Privacy Act (18 U.S.C.
§§ 2510-2521) and any and alt other appiicable faw, and is intended only for the use of the individual or entity named in this message. if the reader of this message
is not the intended recipient or the employee or agent responsible for delivering the message {o the intended recipient, the reader is must inform the sender
immediately, and any retention, dissemination, distributicn or copying of this communication is strictly prohibited. The sender believes that this email and any
attachments are free of any virus or other defect. However, the recipient must ensure, and is ultimaiely respensible for ensuring, that this message and any
aftachments are virus-free prior to opening or downloading this message and any attachments, and no responsibility for any computer defect will be accepted by
Perry, Guthery, Haase & Gessford, P.C., L.L.O. or the sender Tn any way.

---------- Forwarded message ----------

From: Justin Knight <jknight@perrylawfirm.com>

Date: Wed, Jan 11, 2017 at 10:39 AM

Subject: Federal Law Update - #1 (1/11/17)

To: Greg Perry <gperry@perrylawfirm.com™>, Rex Schultze <rschultze(@perrylawfirm.com>, "James B.
Gessford" <jgessford@perrylawfirm.com®, Josh Schauer <jschauer@perrylawfirm.com=>

All:;

Thank you for subscribing to our federal law update. The first update relates to the Form I-9. Please note that
the federal government has changed the Form I-9 and requires that you stop using the "old" Form and begin
using the "new" Form not later than January 21, 2017. For your convenience, | have attached the "new”
Form that you should begin using immediately with new employee hires. You do not need to use the "new"”
Form with any existing employees. I have also attached the accompanying instructions. These forms are also
available online at the following site: https://www.uscis.gov/i-9

Please let us know if you have any questions.



Sincerely,

“istin Knight

Justin Knight

Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400

Lincoln, NE 68508

{402) 476-9200 Phone
{402) 476-0094 Fax

iknight@perrylawfirm.com

This email {including attachments} may be attorney-client privileged and confidential information covered by the Electronic Communications Privacy Act (18 U.S.C.
§§ 2510-2521) and any and all other applicable law, and is intended only for the use of the individual or entity named in this message. If the readar of this message
is not the intended reciplent or the employee or agent responsible for delivering the message to the intended recipient, the reader is must inform the sender
immediately, and any retention, dissemination, distribution or copying of this communication is strictly prohibited. The sender believes that this email and any
attachments are free of any virus or other defect. However, the recipient must ensure, and is ultimately responsible for ensuring, that this message and any
attachments are virus-free prior to opening or downioading this message and any attachments, and no responsibility for any compuler defect will be accepted by
Perry, Guthery, Haase & Gessford, P.C., L.L.O. or the sender in any way.



Employment Eligibility Verification USCIS

Department of Homeland Security Form 1-9

i . N . OMB No. 1615-0047
U8, Citizenship and Imnigration Services Expires 0873172016

B~ START HERE: Read instructions carefully before completing this form. The instructions must be available, either in paper or electronically,
during completion of this form. Employers are iiable for errors in the completion of this form.

ANTI-DISCRIMINATION NOTICE: Itis lllegal to discriminate against work-authorized individuals. Employers CANNOT specify which
document{s) an employee may present to establish employment authorization and identity. The refusal to hire or continue tc employ
an individual because the documentation presented has a future expiration date may also constitute iliegal discrimination.

E

l.ast Name (Family Name) First Name {Given Name) Middle Iniial Other Last Names Used (if any)

Address (Streef Number and Name) Apt. Numbper | City or Town State ZIP Code

Date of Birth (mm/Addiyyy) LS. Social Security Number Employee's E-mail Address

LT

| am aware that federal law provides for imprisonment and/or fines for false statements or use of false documents in
connection with the completion of this form.

Employee's Telephone Number

[ attest, under penalty of perjury, that i am (check one of the following boxes):

[ ] 1. Acitizen of the United States

i D 2. A noncitizen national of the United States (See instructions)

i B 3. A lawful permanent resident  (Alien Registration Number/USCIS Number):

D 4. An alien authorized to work  until {expiration date, if applicable, mm/ddiyyyy):
Some allens may write "N/A" in the expiration date field. (See instructions]

Affens authorized o work must provide only ane of the foliowing docurnent numbers to complete Form &-8. oo ﬁ;%ﬁr‘?{;’lf?ﬁg’g;ace

An Alien Registration Mumber/USCIS Number OR Form -84 Admission Number OR Foreign Passpont Number.

1. Alien Registration Number/USCIS Number:
OR

2. Form [-94 Admission Number:
OR

3. Foreign Passport Number:

Counfry of Issuance:

Signature of Employee Today's Date (mm/dd/yyyy)

I attest, under penalty of perjury, that | have assisted in the completion of Section 1 of th
knowledge the information is true and correct.

Sighature of Preparer or Translator

is form and that to the best of my

Today's Date (mmdiddiryyy)

L.ast Name (Family Name) First Name (Given Name)

Address (Street Number and Name) City or Town State ZIP Code

Form 1-9 11/142016 N Page 1 of 3



Employment Eligibility Verification USCIS
Form 1-9

Department of Homeland Security OMB No. 16150047
8 -

1.5, Citizenship and lmmigration Services Expires D8/3 /2019

Employee Info from Section 1 Last Name (Famify Nams) First Name (Given Name) M1 | Citizenship/immigration Status
List A OR List B AND ListC
Identity and Employment Authorization Identity Employment Authorization

Document Title 1 Document Title Document Tifle

Issuing Authority Issuing Authority issuing Authority

Document Number Document Number Document Number

Expiration Date (i any){mm/ddiyyy) Expiration Date (if any)imm/ddyyyy) Expiration Date (#f any){mm/ddiryyy)

Document Title

QR Code - Sections 2& 3

Additional Information Do Mot Writa In This Space

tssuing Authority

Document Number

Expiration Date (if any)(mm/ddiryyy)

Document Title

lssuing Authority

Document Number

Expiration Date (if any){mmydalyyyy)

Certification: | attest, under penalty of perjury, that (1} | have examined the document(s) presented by the above-named employee,
{2) the above-listed document(s) appear to be genuine and to relate to the employee named, and (3) to the best of my knowledge the
employee is authorized to work in the United States.

The employee's first day of employment (mm/dd/yyyy). {See instructions for exemptions)

Signature of Employer or Authorized Representative Today's Date{mm/ddfyyyy) Title of Employer or Authorized Representative

Last Name of Employer or Aulhorized Representative | First Name of Employer or Authorized Representative | Employer's Business or Organization Name

Employer's Business or Organization Address (Street Number and Name)  § Gily or Town State ZIP Code

Al New Name (ifapplicable) L : i ; ta:of Rehire (i apniicabie)
Last Name {Family Name) First Name (Given Name) Middle Initial Date (mm/iddAiyyy)

C. i the employee's pre\nous grant aof employment authorization has exptred provide the, mformatlon for. the document or recelpt thai estabhshes
cantinuing employment aiithorization in the space provided below. s .

Document Title Documant Number Expiraﬂon Date {if ahy) {mm/dd/yyyy)

| attest, under penalty of perjury, that to the best of my knowledge, this employee is authorized to work in the United States, and if
the employee presented document(s), the document{s) | have examined appear to be genuine and to relate to the individual.

Signature of Employer or Authorized Representative | Teday's Date (mm/add/vyyy) Name of Employer or Authorized Representalive

Ferm 1-9 11/14/2016 N Page 2 of 3



L.ISTS OF ACCEPTABLE DOCUMENTS
All documents must be UNEXPIRED

Employees may present one selection from List A

or a combination of one selection from List B and one selection from List C.

LIST A

Documents that Establish
Both Identity and
Employment Authorization

LIST B

Documents that Establish
Identity

AND

LISTC

Documents that Establish
Employment Authorization

1. U.8. Passport or U.5. Passport Card

Driver's license or ID card issued by a

2. Permanent Resident Gard or Alien
Registration Receipt Card (Form 1-551

State or outlying possession of the
United States provided it contains a
photograph or information such as

3. Foreign passport that contains a
temporary 1-551 stamp or femporary
I-551 printed notation on a machine-
readable immigrant visa

name, date of birth, gender, height, eye
color, and address

1D card issued by federal, state or local
gevernment agencies or entities,

4. Employment Autherization Document
that containg a photograph (Form
|-766)

provided it confains a photograph or
information such as name, date of birth,
gender, height, eye color, and address

. A Social Security Account Number

card, untess the card inciudes one of
the following restrictions:

(1) NOT VALID FOR EMPLOYMENT

{2) VALID FOR WORK ONLY WITH
INS AUTHORIZATION

(3) VALID FOR WORK ONLY WITH
DHS AUTHORIZATION

5. For a nonimmigrant alien authorized
to work for a specific employer
because of his or her status:

a. Foreign passport; and

b. Form |-24 or Form |-24A that has
the foliowing:

{1} The same name as the passpo
and

(2} An endorsement of the alien's
nonimmigrant status as long as
that period of endorsement has
not yet expired and the
propesed employment is not in
conflict with any restrictions or
limitaticns identified on the form

School 1D card with a photograph

Certification of Birth Abroad issued
by the Depariment of State {(Ferm
F5-545)

. Voter's registration card

.S, Military card or draft record

Certification of Report of Birth
issued by the Department of State
{(Form DS-1350}

Military dependent's |1D card

U.8, Coast Guard Merchant Mariner
Card

Native American tribal decument

Original or certified copy of birth
certificate issued by a Stale,
county, municipat authority, or
territory of the United States
bearing an official seal

Driver's license issued by a Canadian
government authority

Native American trital document

U.S. Citizen ID Card {Form {-187)

For persons under age 18 who are
unable to present a document
listed above:

Micronesia (FSM) or the Republic of
the Marshall Islands (RMI} with Form
[-34 or Form |-94A indicating
nonimmigrant admission under the
Compact of Free Association Between

6. Passport from the Federated States of |

the United States and the FSM or RMI ¢

|dentification Card for Use of
Resident Citizen in the United
States (Form |-179)

0. School recerd or report card

1, Clinig, doctor, or hospital record

2. Day-care or nursery schocl record

Employment authorization
document issued by the
Department of Homeland Security

Examples of many of these documents appear in Part 8 of the Handbook for Employers (M-274).

Refer to the instructions for more information about acceptable receipts.

Form -9 [1/14/2016 N
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Instructions for Form I-9,

. ey sy . . USCIS
Employment Eligibility Verification Form 1.9
Department of Homeland Security OMB No. 1615-0047

U.S. szenshlp and Immlgratlon Services Expires 08/31/2019

Anti-Discrimination Notice. It is illegal to discriminate against work-authorized individuals in hiring, firing, recruitment or
referral for a fee, or in the employment eligibility verification (Form I-9 and E-Verify) process based on that individual's
citizenship status, immigration status or national origin. Employers CANNOT specify which document(s) the employee may
present to establish employment authorization and identity. The employer must allow the employee to choose the documents to
be presented from the Lists of Acceptable Documents, found on the last page of Form 1-9. The refusal to hire or continue to
employ an individual because the documentation presented has a future expiration date may also constitute illegal discrimination.
For more information, call the Office of Special Counsel for Immigration-Related Unfair Employment Practices (OSC) at
1-800-255-7688 (employees), 1-800-255-8155 (emplovers), or 1-800-237-2515 (TTY), or visit www justice.gov/cri/about/osc.

Employers must complete Form I-9 to document verification of the identity and employment authorization of each new
employee (both citizen and noncitizen) hired after November 6, 1986, to work in the United States. In the Commonwealth of the
Northern Mariana Islands (CNMI), employers must complete Form I-9 to document verification of the identity and employment
authorization of each new employee (both citizen and noncitizen) hired after November 27, 2011.

Both employers and employees are responsible for completing their respective sections of Form 1-9. For the purpose of
. completing this form, the term “employer” means all emplovers, including those recruiters and referrers for a fee who are
agricultural associations, agricultural employers, or farm labor contractors, as defined in section 3 of the Migrant and Seasonal
_Agricultural Worker Protection Act, Public Law 97-470 (29 U.S.C. 1802). An “employee” is a person who performs labor or
services in the United States for an employer in return for wages or other remuneration. The term “Employee” does not include
_ those who do not receive any form of remuneration {volunteers), independent contractors or those engaged in certain casual
domestic employment. Form I-9 has three sections. Employees complete Section 1. Employers complete Section 2 and, when
applicable, Section 3. Employers may be fined if the form is not properly completed. See 8 USC § 1324a and 8 CFR § 274a.10.
Individuals may be prosecuted for knowingly and willfully entering false information on the form. Employers are respensible for
retaining completed forms. Do not mail completed forms to U.S. Citizenship and Immigration Services (USCIS) or
Immigration and Customs Enforcement (ICE),

These instructions will assist you in properly completing Form I-9. The employer must ensure that all pages of the instructions
and Lists of Acceptable Documents are available, either in print or electronically, to all employees completing this form. When
completing the form on a computer, the English version of the form includes specific instructions for each field and drop-down
lists for universally used abbreviations and acceptable documents. To access these instructions, move the cursor over each field
or click on the question mark symbol (£ ) within the field. Employers and employees can also access this full set of
instructions at any time by clicking the Instructions button at the top of each page when completing the form on a computer that
is connected to the Internet.

Employers and employees may choose to complete any or all sections of the form on paper or using a computer, or a
combination of both. Forms [-9 obtained from the USCIS website are not considered electronic Forms I-9 under DHS
regulations and, therefore, cannot be electronically signed. Therefore, regardless of the method you used to enter information
into each field, you must print a hard copy of the form, then sign and date the hard copy by hand where required.

Employers can obtain a blank copy of Form I-9 from the USCIS website at https//www.uscis.gov/sites/default/flles/files/form/
19.pdf. This form is in portable document format (_pdf) that is fillable and savable. That means that you may download it, or
~ simply print out a blank copy to enter information by hand. You may also request paper Forms I-9 from USCIS.

Certain features of Form -9 that allow for data entry on personal computers may make the form appear to be more than two
pages. When using a computer, Form [-9 has been designed to print as two pages. Using more than one preparer and/or
translator will add an additional page to the form, regardless of your method of completion. You are not requlred to print, retain
or store the page containing the Lists of Acceptable Documents.
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The form will also populate certain fields with N/A when certain user choices ensure that particular fields will not be
completed. The Print button located at the top of each page that will print any number of pages the user selects. Also, the Start
Over button located at the top of each page will clear all the fields on the form.

The Spanish version of Form 1-9 does not include the additional instructions and drop-down lists described above. Employers
in Puerto Rico may use either the Spanish or English version of the form. Employers outside of Puerto Rico must retain the
English version of the form for their records, but may use the Spanish form as a translation tool. Additional guidance to

complete the form may be found in the Handbook for Employers: Guidance for Completing Form 1-8 (M-274) and on USCIS’

Form I-9 website, [-9 Central,

You, the employee, must complete each field in Section 1 as described below. Newly hired employees must complete and sign
Section 1 no later than the first day of employment. Section 1 should never be completed before you have accepted a job offer.

Last Name (Family Name): Enter your full legal last name. Your last name is your family name or surname. If you
have two last names or a hyphenated last name, include both names in the Last Name field. Examples of correctly entered
last names include De La Cruz, O Neill, Garcia Lopez, Smith-Johnson, Nguyen. If you only bave one name, enter it in

this field, then enter “Unknown” in the First Name field. You may not enter “Unknown” in both the Last Name field and
the First Name field.

First Name (Given Name): Enter your full lega) first name. Your first name is your given name. Some examples of
correctly entered first names include Jessica, John-Paul, Tae Young, 1D’Shaun, Mai. If you only have one name, enter it
in the Last Name field, then enter “Unknown” in this field. You may not enter “Unknown’ in both the First Name field
and the Last Name field.

Middle Initial: Your middle initial is the first letter of your second given name, or the first letter of your middle name, if
any. [f you bave more than one middle name, enter the first letter of your first middle name. If you do not have a middle
name, enter N/A in this field.

Other Last Names Used: Provide all other last names used, if any (e.g., maiden name). Enter N/A if you have not used
other last names. For example, if you legally changed your last name from Smith to Jones, you should enter the name
Smith in this field.

Address (Street Name and Number): Enter the street name and number of the current address of your residence. If
you are a border commarter from Canada or Mexico, you may enter your Canada or Mexico address in this field. If your
residence does not have a physical address, enter a description of the location of your residence, such as “3 miles
southwest of Anytown post office near water tower.”

Apartment: Enter the number(s) or letter(s) that identify(ies} your apartment. If you do not live in an apartment, enter N/A.

City or Town: Enter your city, town or village in this field. If your residence is not located in a city, town or village, enter
your county, township, reservation, etc., in this field. If you are a border commuter from Canada, enter your city and
province in this field. If you are a border commuter from Mexico, enter your city and state in this field.

State: Enter the abbreviation of your state or territory in this field. If you are a border commuter from Canada or Mexico,
enter your country abbreviation in this field.

ZIP Code: Enter your 5-digit ZIP code. If you are a border commuter from Canada or Mexico, enter your
5- or 6-digit postal code in this field.

Date of Birth: Enter your date of birth as a 2-digit month, 2-digit day, and 4-digit year (mm/dd/yyyy). For example,
enter January 8, 1980 as 01/08/1980.

U.S. Social Security Number: Providing your 9-digit Social Security number is voluntary on Form I-9 umless your
employer participates in E-Verify. If your employer participates in E-Verify and:
1. You have been issued & Social Security number, vou must provide it in this field; or

2. You have applied for, but have not yet received a Social Security number, leave this field blank until you receive
a Social Security number.
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Employee’s E-mail Address (Optional): Providing your e-mail address is optional on Form 1-9, but the field cannot be Jeft
blank. To enter your e-mail address, use this format: name(@site .domain. One reason Department of Homeland Security (DHS)
may e-mail you is if your employer uses E-Verify and DHS learns of a potential mismatch between the information provided and
the information in government records. This e-mail would contain information on how to begin to resolve the potential mismatch.
You may use either your personal or work e-mail address in this field. Enter N/A if you do not enter your e-mail address.

Employee’s Telephone Number (Optional}: Providing your telephone number is eptional on Form -9, but the field
cannot be left blank. If you enter your area code and telephone number, use this format: 000-000-0000. Enter N/A if you do
not enter your telephone number.

You must select one box to atfest to your citizenship or immigration status.

1.
2.

A citizen of the United States.

A noncitizen national of the United States: An individual born in American Samoa, certain former citizens of the
former Trust Territory of the Pacific Tslands, and certain children of noncitizen nationals born abroad.

A lawful permanent resident: An individual who is not a U.S. citizen and who resides in the United States under legally
recognized and lawfully recorded permanent residence as an immigrant. This term includes conditional residents. Asylees and
refugees should not select this status, but should instead select "An Alien authorized to work" below.

If you select “lawful permanent resident,” enter your 7- to 9-digit Alien Registration Number (A-Number), including the

“A” or USCIS Number in the space provided. When completing this field using a computer, use the dropdown provided

to indicate whether vou have entered an Alien Number or 2a USCIS Number, At this time, the USCIS Number is the same
as the A-Number without the “A” prefix.

An alien authorized fo work: An individual who is not a citizen or national of the United States, or a law{ul permanent
resident, but is authorized to work in the United States.

If you select this box, enter the date that your employment authorization expires, if any, in the space provided. In most cases,
your employment authorization expiration date is found on the document{s) evidencing your employment authorization.
Refugees, asylees and certain citizens of the Federated States of Micronesia, the Republic of the Marshall Islands, or Palan,
and other aliens whose employment authorization does not have an expiration date should enter N/A in the Expiration Date
field. In some cases, such as if you have Temporary Protected Status, your employment authorization may have been
automatically extended; in these cases, you should enter the expiration date of the automatic extension in this space.

Aliens authorized to work must enter one of the following to complete Section]:
1. Alien Registration Number (A-Number)/USCIS Number; or
2, Form 1-94 Admission Number; or
3. Foreign Passport Number and the Country of Issuance

Your employer may not ask you to present the docurnent from which you supplied this information.

Alien Registration Number/USCIS Number: Enter your 7- to 9-digit Alien Regisiration Number (A-Number),
including the “A,” or your USCIS Number in this field. At this time, the USCIS Number is the same as your

A-Number without the “A” prefix. When completing this field using a computer, use the dropdown provided to indicate
whether you have entered an Alien Number or a USCIS Number. If you do not provide an A-Number or USCIS Number,
enter N/A in this field then enter either a Form [-94 Admission Number, or a Foreign Passport and Country of Issuance in
the fields provided.

Form 1-94 Admission Number: Enter your 11-digit I-94 Admission Number in this field. If you do not provide an 1-94
Admission Number, enter N/A in this field, then enter either an Alien Registration Number/USCIS Number or a Foreign
Passport Number and Country of Issuance in the fields provided.

Foreign Passport Number: Enter your Foreign Passport Number in this field. If you do not provide a Foreign Passport
Number, enter N/A in this field, then enter either an Alien Number/USCIS Number or a I-94 Admission Number in the
fields provided.

Country of Issnance: If you entered your Foreign Passport Number, enter your Foreign Passport’s Country of Issuance. If
you did not enter your Foreign Passport Number, enter N/A.

Form [-9 Instructions 11/14/2016 N Page 3 0f 15



Signature of Employee: After completing Section 1, sign your name in this field. If you used a form obtained from the
USCIS website, you must print the form to sign your name in this field. By signing this form, you attest under penalty of
perjury (28 U.S.C. § 1746) that the information you provided, along with the citizenship or immigration status you selected,

* .. “énd all information and documentation you provide to your employer, is complete, true and correct, and you are aware that you

" may face severe penalties provided by law and may be subject to criminal prosecution for knowingly and willfully making
false statements or using false documentation when completing this form. Further, falsely attesting to U.S. citizenship may
subject employees to penalties, removal proceedings and may adversely affect an employee's ability to seek future immigration
benefits. If you cannot sign your name, you may place a mark in this field to indicate your signature. Employees who use a
preparer or translator to help them complete the form must still sign or place a mark in the Signature of Employee field on the
printed form.

I you used a preparer, translator, and other individual to assist you in completing Form 1-9:

* Both you and your preparer(s) and/or translator(s) must complete the appropriate areas of Section 1, and then sign
Section 1. If Section I was completed on a form obtained from the USCIS website, the form must be printed to sign
these fields. You and your preparer(s) and/or translator(s) also should review the instructions for Completing the
Preparer and/or Translator Certification below.

s Jfthe employee is a minor (individual under 18) who carmot present an identity document, the employee's parent or
legal guardian can complete Section 1 for the employee and enter “minor under age 18 in the signature field. If Section
1 was completed on a form obtained from the USCIS website, the form must be printed to enter this information. The
minor's parent or legal guardian should review the instructions for Completing the Preparer and/or Translator
Certification below. Refer to the Handbook for Employers: Guidance for Completing Form 1-9 (M-274) for more
guidance on completion of Form I-9 for minors. If the minor's employer participates in E-Verify, the employee must
present a list B identity document with a photograph to complete Form 1-9

¢ ]f the employee is a person with a disability (who is placed in employment by a nonprofit organization, association or as
part of a rehabilitation program}) who cannot present an identity document, the employee's parent, legal guardian or a
representative of the nonprofit organization, association or rehabilitation program can complete Section 1 for the
employee and enter “Special Placement™ in this field. If Section 1 was completed on a form obtained from the USCIS
website, the form must be printed to enter this information. The parent, legal guardian or representative of the nonprofit
organization, association or rehabilitation program completing Section 1 for the employee should review the
instructions for Completing the Preparer and/or Translator Certification below. Refer to the Handbook for Emplovers:
Guidance for Completing Form 1-9 (M-274) for more guidance on completion of Form 1-9 for certain employees with
disabilities.

Today's Date: Enter the date you signed Section 1 in this field. Do not backdate this field. Enter the date as a 2-digit month,
2-digit day and 4-digit year (mm/dd/yyyy). For example, enter January 8, 2014 as 01/08/2014. A preparer or translator who
assists the employee in completing Section 1 may enter the date the employee signed or made a mark to sign Section 1 in this
field. Parents or legal guardians assisting minors (individuals under age 18) and parents, legal guardians or representatives of a
nonprofit organization, association or rehabilitation program assisting certain employees with disabilities must enter the date
they completed Section 1 for the employee.

If you did not use a preparer or translator to assist you in completing Section 1, you, the employee, must check the box marked
1 did not use a Preparer or Translator. If you check this box, leave the rest of the fields in this area blank.

If one or more preparers and/or translators assist the employee in completing the form using a computer, the preparer and/or
translator must check the box marked “A preparer(s) and/or translator(s) assisted the employee in completing Section 1” |
then select the number of Certification areas needed from the dropdown provided. Any additional Certification areas generated
will result in an additional page. Form 1-9 Supplement, Section 1 Preparer and/or Translator Certification can be separately
downloaded from the USCIS Form -9 webpage, which provides additional Certification areas for those completing Form 1-9
using a computer who need more Certification areas than the 5 provided or these who are completing Form 1-9 on paper. The
first preparer and/or translator must complete all the fields in the Certification area on the same page the employee has signed.
There is no limit to the number of preparers and/or translators an employee can use, but each additional preparer and/or
translator must complete and sign a separate Certification area. Ensure the employee's last name, first name and middle initial
are entered at the top of any additional pages. The employer must ensure that any additional passsaws retained with the
employee's completed Form [-9.
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Signature of Preparer or Translator: Any person who helped to prepare or translate Section 1of Form I-9 must sign his or
her name in this field. If you used a form obtained from the USCIS website, you must print the form io sign vour name in this
field. The Preparer and/or Translator Certification must also be completed if “Individual under Age 18” or “Special Placement”
s entered in lieu of the employee’s signature in Section I.

Today's Date: The person who signs the Preparer and/or Translator Certification must enter the date he or she signs in fhis
field on the printed form. Do not backdate this field. Enter the date as a 2-digit month, 2-digit day, and 4-digit year (mm/dd/
yyyy). For example, enter January 8, 2014 as 01/08/2014.

Last Name (Family Name): Enter the full legal last name of the person who helped the employee in preparing or translating
Section 1 in this field. The last name is also the family name or surname. If the preparer or translator has two last names or a
hyphenated Iast name, include both names in this field.

First Name (Given Name): Enter the full legal first name of the persen who helped the employee in preparing or translating
Section 1 in this field. The first name is also the given name.

Address (Street Name and Number): Enter the street name and number of the current address of the residence of the person
who helped the employee in preparing or translating Section | in this field. Addresses for residences in Canada or Mexico may
be entered in this field. If the residence does not have a physical address, enter a description of the location of the residence,
such as “3 miles southwest of Anytown post office near water tower.” If the residence is an apartment, enter the apartment
number in this field.

City or Town: Enter the city, town or village of the residence of the person who helped the employee in preparing or
translating Section 1 in this field. If the residence is not located in a city, town or village, enter the name of the county,
township, reservation, etc., in this field. If the residence is in Canada, enter the city and province in this field. If the residence is
in Mexico, enter the city and state in this field.

State: Enter the abbreviation of the state, territory or country of the preparer or translator’s residence in this field.

ZIP Code: Enter the 5-digit ZIP code of the residence of the person who helped the employee in preparing or translating
" Section 1 in this field. If the preparer or translator's residence is in Canada or Mexico, enter the 5- or 6-digit postal code.

Within 3 business days of starting work for pay, you must present to your employer docurnentation that establishes your
identity and employment authorization. For example, if you begin employment on Monday, you must present documentation
on or before Thursday of that week. However, if you were hired to work for less than 3 business days, you must present
documentation no later than the end of the first day of employment.

Choose which unexpired document(s) to present to your employer from the Lists of Acceptable Documents. An employer
cannot specify which document(s) you may present from the Lists of Acceptable Documents. You may present either one
selection from List A or a combination of one selection from List B and one selection from List C. Some List A documents,
which show both identity and employment authorization, are combination documents that must be presented together to be
considered a List A document: for example, the foreign passport together with a Form [-94 containing an endorsement of the
alien’s nonimmigrant status and employment authorization with a specific employer incident to such status. List B documents
show identity only and List C documents show employment authorization only. If your employer participates in E-Verify and
you present a List B document, the decument must contain a photograph. If you present acceptable List A documentation, you
should not be asked to present, nor should you provide, List B and List C documentation. If you present acceptable List B and
List C documentation, you should not be asked to present, nor should you provide, List A documentation. If you are unable to
present a document(s) from these lists, you may be able to present an acceptable receipt. Refer to the Receipts section below.

Your employer must review the document(s) you present to complete Form I-9. If your document(s) reasonably appears to be
genuine and to relate to you, your employer must accept the documents. If your document(s) does not reasonably appear to be
genuine or to relate to you, your employer must reject it and provide you with an opportunity to present other documents from
the Lists of Acceptable Documents. Your employer may choose to make copies of your document(s), but must return the
original(s) to you. Your employer must review your documents in your physical presence.
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Your employer will complete the other parts of this form, as well as review your entries in Section 1. Your employer may ask
you to correct any errors found. Your employer is responsible for ensuring all parts of Form 1-9 are properly completed and is
subject to penalties under federal law if the form is not completed correctly.

Minors (individuals under age 18) and certain employees with disabilities whose parent, legal guardian or representative
completed Section 1 for the employee are only required to present an employment authorization document from List C. Refer to

the Handbook for Employers: Guidance for Completing Form [-9 (M-274) for more gnidance on miners and certain individuals

with disabilities.

Receipts

If you do not have unexpired documentation from the Lists of Acceptable Documents, you may be able to present a receipt(s) in
lieu of an acceptable document(s). New employees who choose to present a receipt(s) must do so within three business days of
their first day of employment. If your employer is reverifying your employment authorization, and you choose to present a
receipt for reverification, yon must present the receipt by the date your employment authorization expires. Receipts are not
acceptable if employment lasts fewer than three business days.

There are three types of acceptable receipts:

1. A receipt showing that you have applied to replace a document that was lost, stolen or damaged. Y ou must present the
actual document within 90 days from the date of hire or, in the case of reverification, within 90 days from the date your
original employment authorization expires,

2. The arrival portion of Form I-94/I-94A containing a temporary 1-551 stamp and a photograph of the individual. You must
present the actual Permanent Resident Card (Form [-551) by the expiration date of the temporary [-551 stamp, or, if there is
no expiration date, within 1 year from the date of admission.

3. The departure portion of Form I-94/1-94A with a refugee admission stamp. You must present an unexpired Employment
Authorization Document (Form 1-766) or a combination of a List B document and an unrestricted Social Security Card
within 90 days from the date of hire or, in the case of reverification, within 90 days from the date your original employment
authorization expires.

Receipts showing that you have applied for an initial grant of employment authorization, or for renewal of your expiring or
expired employment authorization, are not acceptable.

You, the employer, must ensure that all parts of Form -9 are properly completed and may be subject to penalties under federal
law if the form is not completed correctly. Section 1 must be completed no later than the end of the employee’s first day of
employment. You may not ask an individual to complete Section 1 before he or she has accepted a job offer. Before completing
Section 2, you should review Section 1 to ensure the employee completed it properly. If vou find anv errors in Section 1, have
the employee make corrections, as necessary and initial and date any corrections made.

You or your authorized representative must complete Section 2 by examining evidence of identity and employment
authorization within 3 business days of the employee’s first day of employment. For example, if an employee begins
employment on Monday, you must review the employee's documentation and complete Section 2 on or before Thursday of that
week. However, if you hire an individual for less than 3 business days, Section 2 must be completed no later than the end of the
first day of employment,

This area, titled, “Employee Info from Section 1” contains fields to enter the employee's last name, first name, middle initial
exactly as he or she entered them in Section 1. This area also includes a Citizenship/Immigration Status field to enter the
number of the citizenship or immigration status checkbox the employee selected in Section 1. These ficlds help to ensure that
the two pages of an employee's Form I-9 remain together. When completing Section 2 using a computer, the number entered in
the Citizenship/Immigration Status field provides drop-downs that directly relate to the employee's selected citizenship or
immigration status.

Form 19 Instructions 11/14/2016 N Page 6 0f 15



- You, the employer or authorized representative, must physically examine, in the employee's physical presence, the unexpired
locument{s) the employee presents from the Lists of Acceptable Documents to complete the Document fields in Section 2.

You cannot specify which document(s) an employee may present from these lists. If you discriminate in the Form 1-9 process
based op an individual's citizenship status, immigration status, or national origin, you may be in violation of the law and subject
to sanctions such as ¢ivil penalties and be required to pay back pay to discrimination victims. A document is acceptable as long
as it reasonably appears to be genuine and to relate to the person presenting it. Employees must present one selection from List
A or a combination of one selection from List B and one selection from List C.

List A documents show both identity and employvment awthorization. Some List A documents are combination documents that
must be presented together to be considered a List A document, such as a foreign passport together with a Form 1-94 containing
an endorsement of the alien’s nonimmigrant status.

List B documents show identity oniy; and List C documents show employment authorization only. It an employee presents a List
A document, do not ask or require the employee to present List B and List C documents, and vice versa. If an employer
participates in E-Verify and the employee presents a List B document, the List B document must include a photograph.

If an employee presents a receipt for the application to replace a lost, stolen or damaged document, the employee ust present
the replacement docwment to you within 90 days of the first day of work for pay, or in the case of reverification, within 90 days
of the date the employee's employment authorization expired. Enter the word “Receipt” followed by the title of the receipt in
Section 2 under the list that relates to the receipt.

When your employee presents the replacement document, draw a line through the receipt, then enter the information from the
new document into Section 2. Other receipts may be valid for longer or shorter periods, such as the arrival portion of Form 1-94/
1-94A containing a temporary 1-551 stamp and a photograph of the individual, which is valid until the expiration date of the
temporary 1-551 stamp or, if there is no expiration date, valid for one year from the date of admission.

Ensure that each document is an unexpired, original (no photocopies, except for certified copies of birth certificates) document.
Certain employees may present an expired employment authorization document, which may be considered unexpired, if the
employee's employment authorization has been extended by regulation or a Federal Register Notice. Refer to the Handbook for

'Employers: Guidance for Completing Form [-9 (M-274) or I-9 Central for more guidance on these special situations.

Refer to the M-274 for guidance on how to handle special situations, such as students (who may present additional documents
not specified on the Lists) and H-1B and H-2A nonimmigrants changing employers.

Minors (individuals under age 18) and certain employees with disabilities whose parent, legal guardian or representative
completed Section 1 for the employee are only required to present an employment authorization document from List C. Refer to
the M-274 for more guidance on minors and certain persons with disabilities. If the minor's employer participates in E-Verify,
the minor employee also must present a List B identity docwment with a photograph to complete Form 1-9,

Youmust return original document(s) to the employee, but may make photocopies of the document(s) reviewed. Photocopying
documents is voluntary unless you participate in E-Verify. E-Verify employers are only required to photocopy certain
documents. If you are an E-Verify employer who chooses to photocopy documents other than those you are required to
photocopy, you should apply this policy consistently with respect to Form 1-9 completion for all employees. For more
information on the types of documents that an employer must photocopy if the employer uses E-Verify, visit B-Verify’s website
at www.dhs.gov/e-verify. For non-E-Verify emplovers, if photocopies are made, they should be made consistently for ALL new
hires and reverified employees.

Photocopies must be retained and presented with Form 1-9 in case of an inspection by DHS or another federal government
agency. You must always complete Section 2 by reviewing original documentation, even if you photocopy an employee’s
document(s) after reviewing the documentation. Making photocopies of an employee’s document(s) cannot take the place of
completing Form 1-9. You are still responsible for completing and retaining Form 1-9.
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List A - Identity and Employment Authorization: If the employee presented an acceptable dociument(s) from List A or an
acceptable receipt for a List A document, enter the document(s) information in this colummn. If the employee presented a List A
document that consists of a combination of documents, enter information from each document in that combination in a separate
rrea under List A as described below. All documents must be unexpired. If you enter document information in the List A
'column you should not enter document information in the List B or List C columns. If you complete Section 2 using a
computer, a selection in List A will fill all the fields in the Lists B and C columns with N/A.

Document Title: If the employee presented a document from List A, enter the title of the List A document or receipt in this
field. The abbreviations provided are available in the dropdown when the form is completed on a computer. When completing the
form on paper, you may choose to use these abbreviations or any other common abbreviation to enter the document title or issuing
authority. If the employee presented a combination of documents, use the second and third Document Title fields as necessary.

Full name ¢ A Document Abbreviations
U.S. Passport U.S. Passport
U.S. Passport Card U.S. Passpert Card
Permanent Resident Card (Farm |-551) Perm. Resident Card (Form 1-551)
Alien Registration Receipt Card (Form [-551) Alien Reg.Receipt Card (Form 1-551)

1. Foreign Passport

Foreign passport containing a temporary 1-551 stamp 2. Temporary -551 Stamp

Foreign passport containing a temporary 1-551 printed 1. Foreign Passport

notation on a machine-readable immigrant visa (MRIV) 2. Machine-readable immigrant visa (MRIV)
Employment Autherization Document {Form 1-766) Employment Auth. Document (Form [-768)
For a nonimmigrant alien authorized to work for a specific 1. Foreign Passport, work-authorized non-
employer because of his or her status, a foreign passport immigrant

with Form 1/94/1-94A that contains an endorsement of the 2. Form [-94/194A

alien's nonimmigrant status 3. "Form |-20" or "Form DS-2019"

Ncte: In limited circumstances, certain J-1
studenis may be required to present a letter
from their Responsible Officer in order to work,
Enter the document title, issuing authority,
document number and expiration date from this
document in the Additional Information field.

Passport from the Federated States of Micronesia (FSM) 1. FSM Passport with Form -84
with Form [-94/1-84A 2. Form1-94/1S4A .
Passport from the Republic of the Marshall Islands (RMI) 1. RMI Passport with Form [-94
with Form 1-84/124A 2. Form [-94/194A

Receipt: The arrival portion of Form [-84/1-94A containing a
temporary |-551 stamp and photograph

Receipt: The departure portion of Form 1-94/-94A

with an unexpired refugee admission stamp

Receipt for an application to replace a lest, siclen or Receipt replacement Perm. Res. Card
damaged Permanent Resideni Card (Form |-551) (Form 1-551)

Raceipt for an appiication to replace a lost, stolen or
damaged Employment Authorization Document (Form |-766)

Receipt: Form [-94/1-94A w/l-551 stamp, photo

Receipt: Form |-94/1-94A wirefugee stamp

Receipt replacement EAD (Form 1-766)

Receipt for an application to replace a lost, stolen or 1. Receipt: Replacement Foreign Passport,
damaged foreign passport with Form 1-94/1-94A that contains |~ work-authorized nonimmigrant
an endorsement of the alien's nonimmigrant status 2. Receipt: Replacement Form 1-94/1-94A

3. Form I-20 or Form D3-2019, if presented
Receipt for an application to replace a lost, stolen or 1. Receipt: Replacement FSM Passport with
damaged passport from the Federated States of Micronesia Form [-94
with Form [-94/1-94A 2. Receipt: Replacement Form [-34/1-84A
Receipt for an application o replace a lost, stolen or 1. Receipt: Replacement RMI Passport
damaged passport from the Republic of the Marshall Islands with Form 1-94
with Form [-94/1-94A 2. Receipt: Replacement Form [-94/1-04A

Issming Autherity: Enter the issuing authority of the List A document or receipt. The issuing authority is the specific
entity that issued the document. If the employee presented a combination of documents, use the second and third Issuing
Authority fields as necessary.
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Document Number: Enter the document number, if any, of the List A document or receipt presented. If the document
does not contain a number, enter N/A in this field. If the employee presented a combination of documents, use the second
and third Document Number fields as necessary. If the document presented was a Form 1-20 or DS-2019, enter the
Student and Exchange Visitor Information System (SEVIS) number in the third Document Number field exactly as it
appears on the Form I-20 or the DS-2019,

Expiration Date (if any) (mm/dd/yyyy): Enter the expiration date, if any, of the List A document. The document is not
acceptable if it has already expired. If the document does not contain an expiration date, enter N/A in this field. If the
document uses text rather than a date to indicate when it expires, enter the text as shown on the document, such as “D/
S”(which means, “duration of status™). For a receipt, enter the expiration date of the receipt validity period as described
above. If the employee presented a combination of documents, use the second and third Expiration Date fields as
necessary. If the document presented was a Form 1-20 or DS-2019, enter the program end date here.

List B - Identity: If the employee presented an acceptable document from List B or an acceptable receipt for the application to
replace a fost, stolen, or destroyed List B document, enter the document information in this column. If a parent or legal guardian
attested to the identity of an employee who is an individual under age 18 or certain emplovees with disabilities in Section 1,
enter either "Individual under age 18" or "Special Placement” in this field. Refer to the Handbook for Employers; Guidance for
Completing Form 1-9 (M-274)} for more guidance on individuals under age 18 and certain person with disabilities.

If you enter document information in the List B column, you must also enter document information in the List C column. If an
employee presents acceptable List B and List C documents, do not ask the employees to present a List A document. No entries
should be made in the List A columa. If you complete Section 2 using a computer, a selection in List B will fill all the fields in
the List A column with N/A.

Document Title: If the employee presented a document from List B, enter the title of the List B document or receipt in this
field. The abbreviations provided are available in the dropdown when the form is completed on a computer. When comgpleting the
form on paper, you may choose to use these abbreviations or any other common abbreviations to document the document title or
issuing authority.

il name of List B Document
Driver's license issued by a Stale or cutlying possession of
the United States

tD card issued by a State or outlying possession of the
United States

tD card issued by federal, state, or local government
agencies or entities

Driver's license issued by statefterritory

ID card issued by statefterritory

Government ID

School ID card with photograph School ID

Voter's registration card \oter registration card

U.S. Military card U.5. Military card

U.S. Military draft record . U.S. Military draft record

Military dependent's [D card Military dependent's [D card

U.S. Coast Guard Merchant Mariner Card USCG Merchant Mariner card
Native American tribal document Native American tribal document

Driver's license issued by a Canadian government authority | Canadian driver's license

School record (for persons under age 18 who are unable to
present a document listed above)

Report card (for persons under age 18 who are unable to
present a document listed above)

Clinic record {for persons under age 18 who are unable to
present a document listed above)

Doctor record (for persons under age 18 who are unable to
present a document listed above)

Hospital record (for persons under age 18 who are unable to
present a document listed above)

Day-care record (for persons under age 18 who are unabie to
present a document listed ahove)

Nursery school record (for persons under age 18 who are
unable to present a document listed above)

School record (under age 18}

Report Card {under age 18)

Clinic record (under age 18}

Doctor record {under age 18)

Hospital record {under age 18}

Day-care record (under age 18)

Nursery schocl record {under age 18)
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_Fullname of List B Document

.. ‘Abbreviations .

Individual under age 18 endorsement by parent or guardian

Individual under Age 18

Special placement endorsement for persons with disabilities

Special Placement

Receipt for the application to replace a lost, stolen or
damaged Driver's License issued by a State or outlying
possession of the United States

Receipt: Replacement driver's license

Receipt for the application to replace a lost, stolen or
damaged ID card issued by a State or outlying possession of
the United States

Receipt: Replacement |1D card

Receipt for the application to replace a lost, stolen or
damaged |D card issued by federal, state, or local
government agencies or entities

Receipt: Replacement Gov't iD

Receipt for the application to replace a lost, stolen or
damaged School ID card with photograph

Receipt: Replacement School ID

Receipt for the application to replace a lost, stolen or
damaged Voter's registration card

Receipt. Replacement Voter reg. card

Receipt for the application to replace a lost, stolen or
damaged U.S. Military card

Receipt: Repiacement U.S. Military card

Receipt for the application to replace a lost, stolen or
damaged Military dependent’s ID card

Receipt: Replacement U.S. Military dep. card

Receipt for the application to replace a lost, stolen or
damaged U.S. Military draft record

Receipt: Replacement Military draft
record

Receipt for the application o replace a lost, stolen or
damaged U.S. Coast Guard Merchant Mariner Card

Receipt: Replacement Merchant Mariner card

Receipt for the application to replace a lost, stolen or
damaged Driver's license issued by a Canadian government
authority

Receipt: Replacement Canadian DL

Receipt for the application to replace a lost, stolen or
damaged Native American tribal document

Receipt: Replacement Native American
tribal doc

Receipt for the application to replace a lost, stolen or
damaged School record {for persons under age 18 who are
unable to present a document listed above)

Receipt: Replacement School record
(under age 18}

Receipt for the application to replace a lost, stolen or
damaged Report card (for persons under age 18 who are
unable to present a document listed above)

Receipt. Replacement Report card
{under age 18)

Receipt for the application to replace a lost, stolen or
damaged Clinic record (for persons under age 18 who are
unable to present a document listed above)

Receipt: Replacement Clinic record
{under age 18)

Receipt for the application to replace a lost, stolen or
damaged Docter record (for persons under age 18 who are
unable to present a document listed above)

Receipt: Replacement Docior record
{under age 18)

Receipt for the application to replace a lost, stolen or
damaged Haospital record {for persons under age 18 who are
unable to present a document listed above)

Receipt: Replacement Hospital record
(under age 18)

Receipt for the application to replace a lost, stolen or
damaged Day-care record (for persons under age 18 who
are unabte to present a document listed above)

Receipt: Replacement Day-care record
(under age 18)

Receipt for the application to replace a lost, stolen or
damaged Nursery school record (for persons under age 18
who are unabie to present a document listed above)

Receipt: Replacement Nursery school record
(under age 18}

Issuing Authority: Enter the issuing authority of the List B document or receipt. The issuing authority is the entity that
issued the document. If the employee presented a document that is issued by a state agency, include the state as part of
the issuing authority,

Document Number: Enter the document number, if any, of the List B document or receipt exactly as it appears on the
document. Ifthe document does not contain a number, enter N/A in this field.

Expiration Date (if any) (mm/dd/yyyy): Enter the expiration date, if any, of the List B document. The document is not
acceptable if it has already expired. If the document does not contain an expiration date, enter N/A in this field. For a
receipt, enter the expiration date of the receipt validity period as described in the Receipt section above.
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List C - Employment Authorization: If the employee presented an acceptable document from List C, or an acceptable
receipt for the application to replace a lost, stolen, or destroyed List C document, enter the document information in this
column. If you enter document information in the List C column, you must alse enter document information in the List B
column. If an employee presents acceptable List B and List C documents, do not ask the employee to present a list A document.
- *No entries should be made in the List A column.

Document Title: If the employee presented a document from List C, enter the title of the List C document or receipt in
this field. The abbreviations provided are available in the dropdown when the form is completed on a computer. When
completing the form on paper, you may choose to use these abbreviations or any other commeon abbreviations to document
the document title or issuing authority. If you are completing the form on a computer, and you select an Employment
authorization document issued by DHS, the field will populate with List C#8 and provide a space for you to enter a
description of the documentation the employee presented. Refer to the M-274 for guidance on entering List C #8
documentation.

.(Unrestrlcté.d‘) Social Security Card

Certificaticn of Birth Abroad (Form FS-545) Form F3-545

Certification of Report of Birth (Form DS-1350) Form DS-1350
gfrrigiigﬁigglcerﬁﬁed copy of a U.S. birth certificate bearing an Birth Certificate

Native American tribat document Native American tribal document
U.S. Citizen 1D Card (From 1-197} Form 1-197

Identification Card for use of Resident Citizen in the United
States (Form 1-179)

Employment autherization document issued by DHS (List C#8) | Employment Auth. document {DHS) List C #8
Receipt for the application to reptace a lost, stolen or
damaged Social Security Account Number Card without
restrictions

Receipt for the application to replace a lost, stolen or
damaged Originat or certified copy of & U.S. birth certificate | Receipt: Replacement Birth Certificate
bearing an official seal

Receipt for the application to replace a lost, stolen or Receipt: Replacement Native American Tribal
damaged Native American Tribal Document Doc.

Form I-179

Receipt: Replacement Unrestricted SS
Card

Receipt for the application {o replace a lost, stolen or damaged | Receipt: Replacement Employment Auth. Doc.
Employment Authorization Document issued by DHS (DHS)

Issuing Authority: Enter the issuing authority of the List C document or receipt. The issuing authority is the entity that
tssued the document.

Document Number: Enter the document number, if any, of the List C document or receipt exactly as it appears on the
document. If the document does not contain a number, enter N/A in this field.

Expiration Date (if any) (mm/dd/yyyy): Enter the expiration date, if any, of the List C document. The document is not
acceptable if it has already expired, unless USCIS has extended the expiration date on the document. For instance, if a
conditional resident presents a Form 1-797 extending his or her conditional resident status with the employee's expired Form
[-551, enter the future expiration date as indicated on the Form 1-797. If the document has no expiration date, enter N/A in
this field. For a receipt, enter the expiration date of the receipt validity period as described in the Receipt section above.

Additional Information: Use this space to notate any additional information required for Form 1-9 such as:

» Employment authorization extensions for Temporary Protected Status beneficiaries, F-1 OPT STEM students, CAP-
GAP, H-1B and H-2A employees continuing employment with the same emplover or changing employers, and other
nonimmigrant categories that may receive extensions of stay

= Additional document(s) that certain nonimmigrant employees may present

* Discrepancies that E-Verify employers must notate when participating in the IMAGE program

e Employee termination dates and form retention dates

» E-Verify case number, which may also be entered in the margin or attached as a separate sheet per E-Verify
requirements and your chosen business process.

* Any other comments or notations necessary for the employer's business process

You may leave this field blank if the employee's circumstances do not require additional notations.
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Entering Information in the Employer Certification_

Employee's First Day of Employment: Enter the employee's first day of employment as a 2-digit month, 2-digit day and
~digit year (mm/dd/vyyy).

Signature of Employer or Authorized Representative: Review the form for accuracy and completeness. The person who
physically examines the employee's original document(s) and corpletes Section 2 must sign his or her name in this field. If you
used a form obtained from the USCIS website, you must print the form to sign your name in this field. By signing Section 2,
you attest under penalty of perjury (28 U.S.C. § 1746) that you have physically examined the documents presented by the
employee, the document(s) reasonably appear to be genuine and to relate to the employee named, that to the best of your
knowledge the employee is authorized to work in the United States, that the information you entered in Section 2 is complete,
true and correct to the best of your knowledge, and that you are aware that you may face severe penalties provided by law and
may be subject to criminal prosecution for knowingly and willfully making false statements or knowingly accepting false
documentation when completing this form.

Today's Date: The person who signs Section 2 must enter the date he or she signed Section 2 in this field. Do not backdate this
field. If you used a form obtained from the USCIS website, you must print the form to write the date in this field. Enter the date
as a 2-digit month, 2-digit day and 4-digit year (mm/dd/yyyy). For example, enter January 8, 2014 as 01/08/2014.

Title of Employer or Authorized Representative: Enter the title, position or role of the person who physically examines the
employee's original document(s), completes and signs Section 2.

Last Name of the Employer or Authorized Representative: Enter the full legal last name of the person who physically
examines the employee’s original documents, completes and signs Section 2. Last name refers to family name or sumame. If
the person has two last names or a hyphenated last name, include both names in this field.

First Name of the Employer or Authorized Representative: Enter the full legal first name of the person who physically
examines the employee’s original documents, completes, and signs Section 2. First name refers to the given name.

Employer’s Business or Organization Name: Enter the name of the employer’s business or organization in this field.

Employer’s Business or Organization Address (Street Name and Number): Enter an actual, physical address of the
employer. If your company has multiple Jocations, use the most appropriate address that identifies the location of the employer.
Do not provide a P.O. Box address.

City or Town: Enter the city or town for the employer’s business or organization address. If the location is not a city or town,
youmay enter the name of the village, county, township, reservation, etc. that applies.

State: Enter the two-character abbreviation of the state for the emplover’s business or erganization address.

ZIP Code: Enter the 5-digit ZIP code for the employer’s business or organization address.

Section 3 applies to both reverification and rehires. When completing this section, you must also complete the Last Name, First
Name and Middle Initial fields in the Employee Info from Section | area at the top of Section 2, leaving the Citizenship/
Immigration Status field blank. When completing Section 3 in either a reverification or rehire situation, if the employee’s name
has changed, record the new name in Block A.

Reverification

Reverification in Section 3 must be completed prior to the earlier of:

» The expiration date, if any, of the employment authorization stated in Section 1, or
s The expiration date, if any, of the List A or List C employment authorization document recorded in Section 2
(with some exceptions listed below).

Some employees may have entered “N/A” in the expiration date field in Section 1 if they are aliens whose employment
authorization does not expire, e.g. asylees, refugees, certain citizens of the Federated States of Micronesia, the Republic of the
Marshall Islands, or Palau. Reverification does not apply for such employees unless they choose to present evidence of
employment authorization in Section 2 that contains an expiration date and requires reverification, such as Form 1-766,
Employment Authorization Document.

You should not reverify U.S. citizens and noncitizen nationals, or lawful permanent residents (including conditional residents)
who presented a Permanent Resident Card (Form I-551). Reverification does not apply to List B documents.
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For reverification, an employee must present an unexpired document(s) (or a receipt) from either List A or List C showing he or
she is still authorized to work. You CANNOT require the employee to present a particular document from List A or List C. The
employee is also not required to show the same type of document that he or she presented previously. See specific instructions
:n how to complete Section 3 below.

Rehires

If you rehire an employee within three years from the date that the Form [-9 was previously executed, you may either rely on
the employee’s previously executed Form [-9 or complete a new Form 1-9.

if you choose to rely on a previously completed Form 1-9, follow these guidelines.

* Ifthe employee remains employment authorized as indicated on the previously executed Form I-9, the employee does
not need to provide any additional documentation. Provide in Section 3 the employee’s rehire date, any name changes if
applicable, and sign and date the form.

¢ Ifthe previously executed Form I-9 indicates that the employee’s employment auihorization from Section 1 or
employment authorization documentation from Section 2 that is subject to reverification has expired, then
reverification of employment axthorization is required in Section 3 in addition to providing the rehire date. If the
previously executed Form I-9 is not the current version of the form, you must complete Section 3 on the current
version of the form.

* Ifyou already used Section 3 of the employee’s previously executed Form I-9, but are rehiring the employee within

three years of the original execution of Form I-9, you may complete Section 3 on a new Form I-9 and attach it to the
previcusly executed form.

Employees rehired after three years of original execution of the Form 1-9 must complete a new Form I-9.

Complete each block in Section 3 as follows:

Block A - New Name: If an employee who is being reverified or rehired has also changed his or her name since originally
completing Section 1 of this form, complete this block with the employee’s new name. Enter only the part of the narne that has
changed, for example: if the employee changed only his or her last name, enter the last name in the Last Name field in this
‘Block, then enter N/A in the First Name and Middle Initial fields. If the employee has not changed his or her name, enter N/A in
each field of Block A.

Block B - Date of Rehire: Complete this block if you are rehiring an employee within three years of the date Form I-9 was
originally executed. Enter the date of rehire in this field. Enter N/A in this field if the employee is not being rehired.

Block C - Complete this block if you are reverifying expiring or expired employment authorization or employment
authorization documentation of a current or rehired employee. Enter the information from the List A or List C document(s) (or
receipt) that the employee presented to reverify his or her employment anthorization. All documents must be unexpired.

Document Title: Enter the title of the List A or C document (or receipt) the employee has presented to show continuing
employment authorization in this field.

Document Number: Enter the document number, if any, of the document you entered in the Document Title field
exactly as it appears on the document. Enter N/A if the document does not have a number.

Expiration Date (if any) (mm/dd/yyyy): Enter the expiration date, if any, of the document you entered in the
Document Title field as a 2-digit month, 2-digit day, and 4-digit year (mm/dd/yyyy). If the document does not contain an
expiration date, enter N/A in this field.

Signature of Employer or Authorized Representative: The person who completes Section 3 must sign in this field. If you
used a form obtained from the USCIS website, you must print Section 3 of the form to sign your name in this field. By signing
Section 3, you attest under penalty of perjury (28 U.S.C. §1746) that you have examined the documents presented by the
employee, that the document(s) reasonably appear to be genuine and to relate to the employee named, that to the best of your
knowledge the employee is authorized to work in the United States, that the information you entered in Section 3 is complete,
true and correct to the best of your knowledge, and that you are aware that you may face severe penalties provided by law and
may be subject to criminal prosecution for knowingly and willfully making false statements or knowingly accepting false
documentation when completing this form. '
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Today's Date: The person who completes Section 3 must enter the date Section 3 was completed and signed in this field. Do
not backdate this field. If you used a form obtained from the USCIS website, you must print Section 3 of the form to enter the

“-date in this field. Enter the date as a 2-digit month, 2-digit day, and 4-digit year (mm/dd/yyyy). For example, enter January 8,
2014 as 01/08/2014.

Name of Employer or Authorized Representative: The person who completed, signed and dated Section 3 must enter his
or her name in this field.

There is no fee for completing Form I-9. This form 1is not filed with USCIS or any government agency. Form I-9 must be
retained by the employer and made available for inspection by U.S. Government officials as specified in the “USCIS Privacy
Act Statement” below.

For additional guidance about Form I-9, employers and employees should refer to the Handbook for Employers: Guidance for
Completing Irorm I-9 (M-274) or USCIS’ Form -9 website at www.uscis.gov/[-9Central.

You can also obtain information about Form I-9 by e-mailing USCIS at 1-9Central@dhs.gov, or by calling 1-888-464-4218 or
1-877-875-6028 (TTY).

You may download and obtain the English and Spanish versions of Form [-9, the Handbook jfor Employers, or the instructions
to Form [-9 from the USCIS website at https://www.uscis.gov/i-9. To complete Form I-9 on a computer, you will need the latest
version of Adobe Reader, which can be downloaded for free af http://get.adobe.com/reader/. You may order USCIS forms by
calling our toll-free number at 1-800-870-3676. You may also obtain forms and information by contacting the USCIS National
Customer Service Center at 1-800-375-5283 or 1-800-767-1833 (TTY).

Information about E-Verify, a fast, free, internet-based system that allows businesses to determine the eligibility of their employees
to work in the United States, can be obtajned from the USCIS website at hitp.//www.uscis.gov/e-verify, by e-mailing USCIS at
~ E-Verify@dhs.gov or by calling 1-888-464-4218 or 1-877-875-6028 (TTY).

"Employees with questions about Form 1-9 and/or E-Verify can reach the USCIS employee hotline by calling 1-888-8§97-7781 or
1-877-875-6028 (TTY).

Employers may photocopy or print biank Forms I-9 for foture use. All pages of the instructions and Lists of Acceptable
Documents must be available, either in print or electronically, to all employees completing this form. Employers must retain
each employee's completed Form I-9 for as long as the individual works for the employer and for a specified period after
employment has ended. Employers are required to retain the pages of the form on which the employee and employer entered
data, If copies of documentation presented by the employee are made, those copies must also be retained. Once the individual's
employment ends, the employer must retain this form and attachments for either 3 years afier the date of hire (i.e., first day of
work for pay) or 1 year after the date employment ended, whichever is later. In the case of recruiters or referrers for a fee (only
applicable to those that are agricultural associations, agricultural employers, or farm labor contractors), the retention period is 3
years after the date of hire (i.e., first day of work for pay).

Forms 1-9 obtained from the USCIS website that are not printed and signed manually (by hand) are not considered complete. In
the event of an inspection, retaming incomplete forms may make you subject to fines and penalties associated with incomplete
forms.

Employers should ensure that information employees provide on Form 1-9 is used only for Form -9 purposes. Completed
Forms I-9 and all accompanying documents should be stored in a safe, secure location.

Form I-9 may be generated, signed, and retained electronically, in compliance with Department of Homeland Security
regulations at 8 CFR 274a.2.
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USCIS Privacy Act Statement

“AUTHORITIES: The authority for collecting this information is the Immigration Reform and Control Act of 1986, Public
IS aw 99-603 (8 USC § 1324a).

PURPOSE: This information is collected by employers to comply with the requirements of the Immigration Reform and
Control Act of 1986. This law requires that emplovers verify the identity and employment anthorization of individuals they hire
for employment to prectude the unlawful hiring, or recruiting or referring for a fee, of aliens who are not authorized to work in
the United States.

DISCLOSURE: Providing the information collected by this form is voluntary. However an employer should not continue to
employ an individual without a completed form. Failure of the employer to prepare and/or ensure proper completion of this
form for each employee hired in the United States after November 6, 1986 or in the Commonwealth of the Mariana [slands after
November 27, 2011, may subject the employer to civil and/or criminal penalties. In addition, employing individuals knowing
that they are unauthorized to work in the United Sfates may subject the employer to civil and/or criminal penalties.

ROUTINE USES: This information will be used by emplovers as a record of their basis for determining eligibility of an
employee to work in the United States. The employer must retain this form for the required period and make it available for
inspection by authorized officials of the Department of THomeland Security, Department of Labor and Office of Special Counsel
for Immigration-Related Unfair Employment Practices.

An agency may not conduct or sponsor an information collection and a person is not required to respond to a collection of
information unless it displays a currently valid OMB control number. The public reporting burden for this collection of
information is estimated at 35 minutes per response, when completing the form manually, and 26 minutes per response when
using a computer to aid in completion of the form, including the time for reviewing instructions and completing and retaining
the form. Send comments regarding this burden estimate or any other aspect of this collection of information, including
suggestions for reducing this burden, to: U.S. Citizenship and Immigration Services, Regulatory Coordination Division, Office

. of Policy and Strategy, 20 Massachusetis Avenue NW, Washington, DC 20529-2140; OMB No. 1615-0047. Do not mail your

“completed Form I-9 to this address.
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PERRY LAW FIRM FEDERAL UPDATE - #2
DATE: JANUARY 17, 2017

Secretary of Education Confirmation Hearing
This evening, the United States Senate’s Committee on Health, Educaticn, Labor and Pensions
Committee (the “Committee”) held a hearing on President-Elect Trump’s nominee for Secretary of the
Department of Education, Ms. Betsy DeVos.

1. School Choice

Ms. DeVos made very clear that she is a strong advocate for school choice. She testified that she
believes that school choice (charter schools, vouchers, and so forth} is important for parents and-
seemed to suggest that her Department of Education may prioritize such options. We will closely
maonitor any action taken by the Department of Education as it relates to school choice issues.

2. Every Student Succeeds Act (“ESSA”)

Next, Ms. DeVos and several members of the Committee made comments in favor of the ESSA {the
law that replaced No Child Left Behind}. Indeed, Ms. DeVos and the Committee made clear that they
believe in the ESSA and have no intention of deviating from the law. Of particular significance, Ms.
DeVos commented that she supports the ESSA’s deference to “state plans.” When asked about state
plans and the ESSA-imposed deadlines on state plan implementation, Ms. DeVos committed to
upholding the ESSA’s deadlines and testified that state plans will be closely monitored by the next
Department of Education.

As of this time, the Nebraska Department of Education has not released its state plan. NDE’s website?
states that Nebraska’s state plan will be presented to the State Board of Education on March 3, 2017.
We will keep you updated on all developments in Nebraska's state plan. Needless to say, based on
the testimony during today’s Committee hearing, it seems obvious that Nebraska’s state plan will be
of primary importance for Nebraska school districts.

1 hitps:/fwww educationne zov/ESSA/index. him!




3. Federal Regulations

The “hot-button” issue during tonight’s hearing focused on federal regulations from the Department
of Education. Several Committee Republican Senators noted that the number and breadth of federal
regulations promulgated under the current Department of Education. These Senators testified that
they hope that the next Secretary of Education would begin repealing some of those regulations on an
expedited timeling. Some Senatars also asked Ms. DeVos to reduce the number of regulations going
forward, Ms. DeVos seemed willing to commit to these requests. When asked about how the
Department of Education will impose regulations under the ESSA, Ms. DeVos was vague and stated
that she would work to enact “pro-accountability” and “pro-responsibility” regulations for school
districts.

It should be noted that, despite the overarching request that federal regulations be rescinded and
reduced, there was one request by a Republican senator who asked Ms. DeVos to consider imposing a
requirement that all schools “screen” students for disabilities at an early age. Ms. DeVos agreed to
explore this issue.

With this in mind, keep an eye out for our upcoming updates on any changes in federal regulations,
policy and/or guidance.

4, Title IX Guidance

One Senator asked Ms. DeVos about her intentions regarding Title 1X and, specifically, a “Dear
Colleague Letter” issued by the Department of Education’s Office of Civil Rights in 2011, As a
reminder, a “Dear Colleague Letter” is a federal agency’s interpretation of the law. The 2011 “Dear
Colleague Letter” imposed obligations on education institutions relating to sexual assault and sexual
harassment. The 2011 “Dear Colleague Letter” has been criticized and debated as to is effectiveness
and clarity. During the hearing, Ms. DeVos declined to commit to support and follow the guidance
within the 2011 “Dear Colleague Letter.” Her testimony and responses implied that the incoming
Department of Education will likely depart from some of the Obama Administration’s more
controversial guidance and take a different approach.

5. Gun Free School Zones Act

Ms. DeVos testified that she would not oppose a repeal of the Gun Free School Zones Act.



6.  IDEA

Initially, when Congress enacted the IDEA, Congress committed the federal government to pay 40% of
each state’s “excess cost” of educating students with disabilities. To date, the federal government has
never funded the 40% amount. When asked about this funding shortfall, Ms. DeVos committed to
exploring whether the incoming Department of Education will provide the 40% funding amount under
the IDEA. Of note, Ms. DeVos also suggested that she will consider revising the special education

funding formula.

Interestingly, Ms. DeVos would not commit to the proposition that all schools (including charter
schools) that receive federal funds be required to provide IDEA services to special education students.
instead, Ms. DeVos testified that, if she becomes Secretary of Education, she would prefer to leave
the decision “to the states” to determine whether private schools {including charter schools) that
receive federal funding should be required to provide special education services to students with
disabilities. In the event that this were to occur, the state of Nebraska would decide whether private
schools in Nebraska could receive federal funds without providing special education services to
students with disabilities.

Dverall

Although there may not be any “binding” authority from tonight’s testimony, we are providing you
with an update on the hearing to give you an insight into how the incoming Secretary of Department
of Education may view issues differently than the current Secretary of Department of Education.
Needless to say, we expect changes over the next several months, let alone the next four years.
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PERRY LAW FIRM FEDERAL UPDATE - #3
DATE: JANUARY 18, 2017

A. Five Takeaways from Today’s Hearing on the HHS Nominee

This morning, the United States Senate’s Committee on Health, Education, Labor and Pensions (the
“Committee”) held a hearing on President-Elect Trump’s nominee for Secretary of the Department of
Health and Human Services, Dr, Tom Price.

1. Repealing and Replacing the Affordable Care Act is a Top Priority, but the Timing is Unclear

Committee Republicans and Dr. Price testified today that they anticipate that Congress will vote “over
the next few months” to repeal the Affordable Care Act. However, those same individuals
acknowledged that it might take “several years” to implement a replacement. Dr. Price committed to
a “reform package” to replace the Affordable Care Act, but he stated that he would not reveal his
preferred replacement plan until after he is confirmed.

2. Repealing and Replacing the Affordable Care Act is a Top Priority—Maybe

The procedural maneuvers required to repeal completely the Affordable Care Act is complicated and
will likely require 60 votes in the Senate. With only 52 Republicans currently in the Senate, eight
Democrats would need to vote in favor of the repeal. One Committee Republican proposed a
compromise to Committee Democrats: under a replacement plan, any state could choose to keep
aspects of the Affordable Care Act. Depending on whether this idea gains traction outside of the
Committee, the future of the Affordable Care Act may not be as bleak as it may seem.

3. Repealing and Replacing the Affordable Care Actis a Top Prigrity—Later

Committee Democrats and Republicans were united in their concerns that an immediate repeal of the
Affordable Care Act would render millions of Americans without coverage. The Committee members
and Dr. Price seemed to agree that an immediate and complete repeal of the Affordable Care Act
would be unwise, and that the transition from the Affordable Care Act to a replacement plan would
need a lengthy transition period. Thus, it will be very important to follow the upcoming debates on an
employer’s obligations during such a “transition period.”



4, Repealing and Replacing the Affordable Care Act is a Top Priority—At Least Partially

Committee Republicans and Democrats also seemed united that certain aspects of the Affordable
Care Act should be kept in place, such as the requirement that children be allowed to remain on their
parents’ insurance plan until age 26, coverage for pre-existing conditions, and so forth. With that
being said, there may be certain aspects of the Affordable Care Act that continue into the
replacement law. There was some discussion that the replacement plan should include a high-
deductible pool for individuals with pre-existing conditions. We do not yet know what parts of the
Affordable Care Act will remain in the replacement plan, but, rest assured, the plans offered through
the EHA could change dramatically over the next few years.

5. The Multi-Million Dollar Question: What Now?

This morning’s lengthy hearing covered a wide range of health-related topics, with a focus on the
Affordable Care Act. However, the issue of potential employer penalties under the existing law was
not addressed. As such, we strongly advise districts to continue complying with existing law. There is
no guarantee that the Affordable Care Act will be repealed or that penalties will be forgiven. With
this in mind, districts should continue preparing to file Forms 1094-C and 1095-C in the coming
months, unless and until we receive definitive guidance from the IRS that such Forms need not be
filed,

B. Introducing LB 630: Nebraska’s Charter School Bill

One of the major goals behind the Every Student Succeeds Act (“ESSA”) was to improve accountability
for charter schools funded by taxpayer dollars. The ESSA deferred to the states on whether to allow
charter schools to operate within each state. In the event that a state decides to permit charter
schools, the ESSA imposes certain requitements on each state to ensure a charter school's
accountahility.

Today, Senator Larson introduced LB 630, called the “Adopt the Independent Public Schools Act.” Of
note, the bill would implement the following:

e Establish “Independent Public School Authorizing and Accountability Commission” to oversee
“independent public schools” in Nebraska;

e Ensure that such independent public schools are “open to all students on a space-available
basis”;

¢ An independent public school cannot charge an “admission fee or tuition” for students to
attend;

e A student may withdraw from an independent public school at any time and enroll (a) in the
school district in which the student resides, (b} in an option school district; or {c) in a private
school setting;



* An independent public school may be located in all or part of an existing public school
building;

* Independent public school employees will be subject to the state school retirement program;

e Each school board shall grant a leave of absence to any teacher employed by the school
district requesting such leave in order to teach in an independent public school;

s The school district in which an independent public school is located shall provide
transportation to the independent public school for students living in such school district who
attend the independent public school, on the same terms and conditions as transportation is
provided to students attending schools operated by such school district;

¢ Anindependent public schoal is part of the state's system of public education, except that it is
exempt from all statutes, rules, and regulations applicable to schools as defined in section 79-
101 untess specifically provided otherwise in the Independent Public Schools Act;

* Independent public school aid shall equal the enrolled students for such independent public
school multiplied by the statewide average basic funding per formula student.

You can read the entire text of LB 630, attached at pages 8-43.

in the event that LB 630 {or some other bill authorizing charter schools in Nebraska) passes, the state
would be required to revise its ESSA plan to include measures for charter school accountability.

C. Department of Labor’s New Guidance on Penalties for Child Labor Law Violations

The Department of Labor's Wage and Hour Division issued guidance to explain and announce its
enforcement of increased penalties under the child labor laws, including the Child Labor Enhanced
Penalty Program. The Department of Labor can now impase a fine of up to $50,000 for “each [child
labor] violation that causes the death or serious injury of any employee under the age of 18 years.”
Although we certainly hope that no school employee is seriously injured while on the job, this new
guidance provides a good opportunity to remind schools of their obligations and potential liability
when employing persons under the age of 18, including student-workers:

1. Children under Age 14

Children under 14 years of age may not be employed in non-agricultura! occupations covered
by the Fair Labor Standards Act (“FLSA”). Permissible employment for such children is limited to work
that is exempt from the FLSA (such as delivering newspapers to the consumer and acting). Children
may also perform work not covered by the FLSA such as completing minor chores around private
homes or casual baby-sitting.



2. Children between Ages 14-15

a. Procedures. Nebraska law requires completion of an employment certificate. The
certificate must be filed with the Nebraska Department of Labor. A notice regarding
their work hours is required to be posted.

b. Hours. Maximum of 40 hours per week, 8 hours per day. They cannot work before 7
a.m. or after 7 p.m. (if under 14), or after 9 p.m. (if age 14-15; between June 1*" and
Labor Day).

c. Nature of Work. Nebraska law prohibits work that is dangerous or which may deprave

the child’s morals. Federal law is more explicit. The federal child labor bulletin gives a
list of jobs that children ages 14-15 may not perforim (see the attached document, page
50) and which they may perform (see the attached document, pages 51-52).

Specifically, children between the ages of 14-15 may not perform the following work:

Occupations involved with the operating, tending, setting up, adjusting, cleoning, oiling or
repairing or of ANY POWER-DRIVEN MACHINERY, including, but not limited to, lawnmowers,
golf carts, all-terrain vehicles, trimmers, cutters, weed-eaters, edgers, food slicers, food
grinders, food choppers, food processors, food cutters, and food mixers. Fourteen- ond 15-year-
ofds may operate most office machinery . . .

3. Children between Ages 16-17

a. Procedures. No special rules.

b. Hours. No special rules.

c. Nature of Work. The federal child labor bulletin gives a list of jobs that are considered

hazardous, and thus jobs that children ages 16-17 may not perform (see the attached
document, page 53-68).

Work involving operation of push lawn mowers, driven mowers, or weed whackers are permissible, as
they are not included in the description of hazardous work.

Overall, we hope that school districts will never have student-workers who are seriously injured on
the job. With that being said, this newly released guidance on the Department of Labor’s increased
penalties and new direction on its enforcement of child labor laws should serve as a reminder to
public school districts of the legal issues intertwined with employing persons under the age of 18.



D. Department of Education Releases Informal Guidance

The Department of Education has released three documents serving as informal guidance to school
districts across the country:

1. “Parent and Educator Resource Guide to Section 504 in Public Elementary and Secondary

According to the Department of Education, this “guide” (attached, beginning at page 72} “defines and
provides examples to illustrate the meaning of key terms used in Section 504" and “highlights” a
district’s requirements under Section 504.

Although we do not believe that anything in this “guide” expands students’ or parents’ rights under
Section 504, we want you to be aware of this document because it seems foreseeable that a
disgruntled parent could easily access this “guide” through an online search. Therefore, you might
consider having your staff (including 504 coordinator) share this document with your special
education staff to ensure that your district’'s special education staff is familiar with the contents of this
“guide.”

2. Dear Colleague Letter: Restraint and Seclusion

Beginning at page 125 (attached) is a “Dear Colleague Letter” and “Question and Answer Guide”
relating to the Department’s view of the use of restraint and seclusion.

The two major points made in these two documents are as foliows:

a. The Department views a schaol’s use of restraint or seclusion towards a student as an
indication that the student may be in need of special education or related services, and
that the school should then determine whether the student qualifies for special
education or related services.

b, A school’s use of restraint or seclusion towards a student could viclate Section 504
and/or the Americans with Disabilities Act, or could result in the denial of a free and
appropriate public education (“FAPE”). For example, the use of restraint or seclusion
that results in trauma to the student could result in the denial of FAPE. In addition, the
Department warns that the repeated seclusion of a student without instruction or
services could also lead to the school’s failure to comply with the student’s Section 504
plan and, thereby, constitute a denial of FAPE.



It should be noted that this guidance has been criticized by some groups. However, at this time, the
guidance provides the approach of the federal government and, as such, should be shared with
appropriate district staff,

It should also be noted that a district’s obligations under this guidance may be more difficuit to
enforce under LB 595, a bill introduced today by Senator Groene (attached, beginning at page 150).
Under LB 595, a teacher, administrator or other student “may use necessary physical force or physical
restraint to subdue such student until such student no longer presents a danger to himself or herself,
the teacher, the administrator, or the other student.”

In the event that LB 595 is enacted into law, and in the further event that the incoming Administration
does not rescind the federal guidance on restraint and seclusion, districts will likely need to train staff

on appropriate restraint and seclusion methods under federal law.

3. Requirements for Public Charter Schools to Comply with Section 504

Along with the theme of charter schools, the Department issued guidance to set forth the rights of
special education students in public charter schools under Section 504 and the [DEA. We wili be
keeping a very close eye on this issue, given Secretary-Nominee Betsy DeVos's comments yesterday
regarding her belief that the states should be able to determine whether charter schools receiving
federal money should be required to comply with the federal special education laws. If this becomes
the Department of Education’s position on this issue, Nebraska public school districts could be
substantially affected by this approach.

We would be happy to provide this guidance to any person who wishes to review these documents.
However, since the documents are not currently applicable to Nebraska, we did not attach them.

E. EEOC Proposes New Guidance on Harassment in the Workplace

Finally, the EEOC issued a proposed Enforcement Guidance on workplace harassment, including an
expanded approach for lesbian, gay, bisexual and transgender (LGBT) employees (attached, beginning
at page 153). The lengthy guidance can be crystallized into three major points that the EEOC has
proposed to adopt:

1. Using the wrong name or pronoun towards a transgender employee could be
categorized by the EEOC as a form of sexual harassment. For example, the EEOC may
take the position that an employee was subject to sexual harassment in the following
scenario: an employee prefers to be considered female, but the employee’s co-workers
continue to refer to the employee as “he” or “Mr.”

2. The use of “code names” in the workplace could result in the EEOC determining that an



employee was subject to harassment. The EEOC provides the example of the term
“boy” to refer to an African-American as a form of “code name” harassment.

3. Going forward, sexual harassment claims relating to unwelcome advances will be
subject to a different standard by the EEQOC. Prior to this guidance, the EEOC took the
position that sexual advances from a supervisor towards a subordinate employee could
generally be grouped into one of three categories {1) unwelcomed and hostile
(therefore, sexual harassment occurred); {2} unwelcomed but not hostile (therefore,
no sexual harassment occurred); or (3} welcomed and not hostile {therefore, no sexual
harassment accurred). Going forward, the EEOC intends to disregard the distinction
bhetween “unwelcomed” and “hostile” behavior and, instead, conclude that any
“hostile” behavior is also, by definition, unwelcomed behavior. The effect of this
change mostly relates to legal issues and the burden-shifting requirements in a lawsuit,
but districts would be wise to remember to be vigilant of supervisor-employee
relationships.

Although we have no way of knowing whether the EEOC under the incoming administration will
rescind or revise this proposed guidance, we wanted to let you know that this guidance exists.
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PERRY LAW FIRM FEDERAL UPDATE - #4
DATE: JANUARY 19, 2017

On the final full day of President Obama’s term, federal agencies issued their final guidance under his
Administration. The following changes are relevant to school districts:

A. Big Changes to FERPA Coming?

Perhaps the most noteworthy regulation issued today was a seemingly small change to a FERPA
regulation. As part of this change, the Department of Education announced that the enforcement of
FERPA would move from the Family Policy Compliance Office to the Office of the Chief Privacy Officer.
This change may seem obscure and immaterial.! However, this change may signal a sign of what is to
come. In explaining this change, the Department of Education stated this change was made as “part
of an expansion of student privacy operations.” (Emphasis supplied). The Department also noted that
this change will allow the Department of Education to “more effectively make use of new resources
dedicated to student privacy.” (Emphasis supplied).

At this point, we have no way of knowing what the Department of Education means by “an expansion
of student privacy operations” or the “new resources dedicated to student privacy.” The Every
Student Succeeds Act (“ESSA”} contains several directives to the Department to review and “ensure
that students’ personally identifiable information is protected.”? This may be an effort by the
Department of Education to begin compliance with and changes under ESSA. Until we see how the
Department of Education proceeds with these changes under FEPRA, we strongly encourage districts
to review their internal practices to ensure that student privacy is protected in compliance with
FERPA.

B. Department of Labor Increases FLSA Fines

For the second time in less than one year, the Department of Labor has increased fines for employers
who violate the Fair Labor Standards Act. The penalty has increased from $1,894 per person, per
violation to $1,925 per person, per violation. The Department of Labor can impose a penalty for each
"repeated” or "willful" violation of that law's minimum-wage or overtime requirements. The
Department’s definition of “repeated” or “willful” has been more and more employee-friendly in the
past few years. We will be interested to see how the incoming Department of Labor defines these
terms.

134 C.F.R. § 89.60.
2 ESSA Section 8545{b).



Rex Schultze

. rom: Justin Knight
aent: Friday, January 20, 2017 7:44 PM
To: James B. Gessford; Rex Schultze; Greg Perry; Josh Schauer
Subject: Federal Law Update #5 (1/20/17)
Attachments: EC - 1jpg
All:

This evening, President Trump signed an Executive Order, instructing federal agencies to "minimize the
unwarranted economic and regulatory burdens" of the Affordable Care Act. A copy of the Executive Order is
attached.

To be clear (and contrary to various media reports), this Executive Order does not equate to the ACA being
repealed. Instead, federal agencies overseeing implementation, regulation and penalties under the ACA have
been directed to act in accordance with the Executive Order. In the next week or so, we anticipate federal
agencies issuing guidance as to how they will comply with this Executive Order. Be on the lookout in the near
future for any such guidance.

Please do not hesitate to contact us with any questions or concerns.
Sincerely,

Justin Knight

Justin Knight

Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400

Lincoln, NE 68508

(402) 476-9200 Phone

{402) 476-0094 Fax

iknight@perrylawfirm.com

This email (including attachments) may be attorney-client privileged and

confidential information covered by the Elecironic Communications Privacy Act (18 U.S.C. §§ 2610-2521) and any and all other applicable law, and is intended
only for the use of the individual er entity named in this message. If the reader of this message is not the intended recipient or the employee or agent responsible
for delivering the message to the intended recipient, the reader is must inform the sender immediately, and any retenticn, dissemination, distributicn ar copying of
this communication is strictly prehibited. The sender believes that this email and any attachments are free of any virus or other defect. However, the recipient must
ensure, and is ultimately responsible for ensuring, that this message and any attachments are virus-free prior to opening or downloading this message and any
attachments, and no responsibility for any computer defect will be accepted by Perry, Guthery, Haase & Gessford, P.C,, L.L.O. or the sender in any way.
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PERRY LAW FIRM FEDERAL UPDATE - #6
DATE: JANUARY 23, 2017

A. Department of Education Delays Accountability Regulation

President Trump has delayed the implementation of an Obama-era regulation, previously set to go
into effect on January 30, 2017, The regulation addressed the controversial “supplement not
supplant” accountability standard under the Every Student Succeeds Act (“ESSA”). The regulation
would have required states and districts to include teacher salaries in calculations involving whether
Title | funds are being used in addition to, rather than in place of, state and local funds. The former
Department of Education’s rationale behind the regulation was part of its “school equity” agenda and
to require school districts to acknowledge inequalities in compensation of teachers in low-income
schools and high-income schools. Critics of the proposed rule argued that the regulation was not
authorized under the ESSA and did not fairly or appropriately measure Title | funds within different
school districts.,

Given the amount of opposition to the regulation, we anticipate that this controversial regulation will
eventually be rescinded (rather than merely “frozen”) by the Department of Education.
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PERRY LAW FIRM FEDERAL UPDATE - #7
DATE: JANUARY 25, 2017

A, Tracking Federal Regulations

On January 20, 2017, shortly after President Trump’s inauguration, President Trump’s Chief of Staff
issued a memorandum? to all federal agencies, generally directing them:

1. Not to move forward with any previously proposed regulation;

2. Delay implementation by at least 60 days of any regulation that was not effective as of
noon on January 20, 2017; and

3. Withdraw certain proposed regulations.

The practical effect of this directive is that there are both proposed and final regulations that have
now been withdrawn or delayed. On the flip side, there are some regulations that were finalized prior
to noon on January 20, 2017 and, therefore, remain in effect (at least for now). Given the uncertainty
over so many regulations, we have compiled the attached chart showing the status of relatively
recent regulations relevant to Nebraska public school districts.

In reviewing the attached chart, please note that the regulations referenced in the chart are a
synopsis of each regulation and not intended as a full explanation of each rule.

In addition, the chart only references recent “major” regulations that we believe are relevant to
school districts. Of the hundreds (if not thousands) of existing proposed and final-but-not-yet-
effective regulations, we have focused on the key regulations that you may care about the most.

If you have any questions about a particular regulation or a regulation that was not referenced in the
attached chart, please let us know.

thttpns /S www.whitehouse.gov/the-nress-oftice/2017/01/20/memorandum-heads-exesutive-departments-and-agencies
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A, Immigration Executive Order Affects Nebraska Public School Districts

President Trump’s Executive Order on “Enhancing Public Safety in the Interior of the United States”
received some media attention for its emphasis on targeting “sanctuary cities” for harboring illegal
immigrants. However, the Executive Order is much broader than the media has portrayed. Indeed,
the reach of the Executive Order includes Nebraska public school districts.

The text of the Executive Order states that it is the “policy of the executive branch” to “ensure that
jurisdictions that fail to comply with applicable Federal law do not receive Federal funds . . .” Section
9 of the Executive Order (attached) defines “sanctuary jurisdiction” as “a State, or a political
subdivision of a State . . .” Thus, Nebraska public school districts are directly governed by the
Executive Order. As a result, this Executive Order, as a matter of law, puts school districts in a very
difficult position of balancing the conflicting legal requirements of: (1) the United States Supreme
Court holding that public school districts cannot constitutionally deny students a free public education
on account of their immigration status;® (2} federal law imposing criminal penalties on any person
who “conceals, harbars, or shields from detection, or attempts to conceal, harbor, or shield from
detection” any illegal immigrant;® and (3) this Executive Order requiring districts to work with law
enforcement to help law enforcement identify illegal immigrants, or else the district could lose federal
funds.

Further, the Executive Order specifies that a State and its political subdivisions must comply with 8
U.S.C. § 1373. Generally, under 8 U.S.C. § 1373, a governmental entity (such as a school) cannot
interfere with an investigation into an individual’s citizenship or immigration status. The statute itself
does not contain any penalty for non-compliance. However, the Executive Order now imposes the
penalty of potential loss of federal funds for any “jurisdiction” that fails to comply with Federal law,
including 8 U.S.C. § 1373.

1 plyler v, Doe, 457 U.S. 202 (1982).
28 1.8.C. § 1324{a)(1)(iii).



A number of school districts across the country have started preparing for how they plan to respond
to a request from the federal government for information related to a student’s citizenship or
immigration status {(such as a student’s country of origin, parent’s names, parent’s address, date of
enroliment, ete.). If the Trump Administration continues with its promise to apply pressure to
“sanctuary jurisdictions,” schools reluctant to cooperate may not have many viable legal arguments to
refuse to comply. For example, under FERPA, there is an exception for the Attorney General of the
United States to obtain a student’s perscnally identifiable information without prior parental
consent.® In addition, there does not seem to be any state law that would allow districts to shield
student data from a federal inquiry.

As such, districts that have concerns with the Executive Order’s potential effect on their students,
parents, community members, etc., would be wise to begin planning and preparing for appropriate
student and community services. We would also note that we are reviewing the viability of a
constitutional challenge to the Executive Order. Any district interested in serving as a plaintiff in such
a challenge should contact our office.

B. Regulatory Executive Order Wiil Also Affect Nebraska Public School Districts

Today, President Trump sighed an Executive Order {attached) in accordance with his campaign’s “one-
in-two-out” regulatory promise. Under today’s Executive Order, if a federal agency intends to adopt a
new regulation, then the federal agency must identify at least two existing regulations to be repealed.
In addition, for the 2017 fiscal year, federal agencies shall have a net outcome of “no greater than
zero” for any new regulations. In other words, for the 2017 fiscal year, under the Executive Order,
there cannot be more new regulations than the number of repealed regulations.

The practical effect of this Executive Order could be very dramatic for Nebraska public school districts.
Specifically, as we have previously mentioned in these Updates, the Every Student Succeeds Act
(“ESSA”) delegates significant regulatory authority to the Department of Education. As such, under
today’s Executive Order, the Department of Education may socn face a difficult crossroads in
balancing {1) the adoption of mandatory ESSA regulations, with (2) the simultaneous repeal of at least
as many regulations. What’s more, with new changes possibly coming to FERPA, the Affordable Care
Act (in its repeal, replacement or somewhere in between), and cther immigration issues, the real-
world outcome of today’s Executive Order could be more pronounced than merely problems with the
ESSA.

334 C.F.R. 599.31(a)3)(i).



C. Government Lawsuits Begin Transition under Trump Administration

In at least two high profile cases involving challenges to the federal government’s policies, the
government has signaled that it may be reversing course and declining to follow guidance devetoped
during the Obama Administration. The first case relates to the widely publicized injunction of the Fair
Labor Standards Act’'s increased salary threshold. The Department of Labor appealed the lower
court’s injunction to the Fifth Circuit Court of Appeals. On appeal, and after the Inauguration, the
Department of Labor asked the Fifth Circuit for a 30-day extension to file a reply brief, noting that an
extension of time was “necessary to allow incoming leadership perscnnel adequate time to consider
the issues.”® In the second high-profile case, the Equal Employment Opportunity Commission
(“EEQC") filed suit on behalf of a transgender employee who was fired after transitioning from a male
to female. The EEOQC lost at the district court, but filed an appeal with the Sixth Circuit Court of
Appeals. At the end of last week, the EEOQC asked the Sixth Circuit for an extension to file its apening
brief, stating that the extension was needed due to “Administration-related changes at the
Commission.”®

The government’s statements in these pleadings suggest that the new Administration has already
begun the process of reversing some of the Obama Administration’s more controversial rules and
positions.

4 http://www.natlawreview com/article/dol-overtime-rule-appeal-faces-uncertainty
5 https://www.scribd.com/document/337737330/Motion-for-More-Time

3



Federal Register/Vol 82, No. 18/Monday, January 30, 2017 /Presidential Documents 8799

Presidential Documents

Executive Order 13768 of January 25, 2017

Enhancing Public Safety in the Interior of the United States

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Immigration and Nation-
ality Act {INA) (8 U.5.C. 1101 et seq.), and in order to ensure the public
safety of the American people in communities across the United States
as well as to ensure that our Nation's immigration laws are faithfully exe-
cuted, 1 hereby declare the policy of the executive branch to be, and order,
as follows:

Section 1. Purpose. Interior enforcement of our Nation's immigration laws
is critically important to the national security and public safety of the
United States. Many aliens who illegally enter the United States and thase
who overstay or otherwise violate the terms of their visas present a significant
threat to national security and public safety. This is particularly so for
aliens who engage in criminal conduct in the United States.

Sanctuary jurisdictions across the United States willfully violate Federal
law in an attempt to shield aliens from removal from the United States.
These jurisdictions have caused immeasurable harm to the American people
and to the very fabric of aur Republic.

Tens of thousands of removable aliens have been released into communities
across the country, solely because their home countries refuse to accept
their repatriation. Many of these aliens are criminals who have served time
in our Federal, State, and local jails. The presence of such individuals
in the United States, and the practices of foreign nations that refuse the
repatriation of their nationals, are contrary to the national interest,

Although Federal immigration law provides a framework for Federal-State
partnerships in enforcing our immigration laws to ensure the removal of
aliens who have no right to be in the United States, the Federal Government
has failed to discharge this basic sovereign responsibility. We cannot faith-
fully execute the immigration laws of the United States if we exempt classes
or categories of removable aliens from potential enforcement. The purpose
of this order is to direct executive departments and agencies (agencies)
to employ all lawful means to enforce the immigration laws of the United
States.

Sec. 2. Policy. Tt is the policy of the executive branch to:

{a) Ensure the faithful execution of the immigration laws of the United
States, including the INA, against all removable aliens, consistent with Article
II, Section 3 of the United States Constitution and section 3331 of title
5, United States Code;

{b) Make use of all available systems and resources to ensure the efficient
and faithful execution of the immigration laws of the United States;

(c) Ensure that jurisdictions that fail to comply with applicable Federal
law do not receive Federal funds, except as mandated by law;

(d) Ensure that aliens ordered removed from the United States are promptly
removed; and

(e) Support victims, and the families of victims, of crimes committed
by removable aliens.

Sec. 3, Definitions. The terms of this order, where applicable, shall have
the meaning provided by section 1101 of title 8, United States Code.
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Sec. 4. Enforcement of the Immigration Laws in the Interior of the United
States. In furtherance of the policy described in section 2 of this order,
1 hereby direct agencies to employ all lawful means to ensure the faithful
execution of the immigration laws of the United States against all removable
aliens,

Sec. 5. Enforcement Priorities. In executing faithfully the immigration laws
of the United States, the Secretary of Homeland Security {Secretary) shall
prioritize for removal those aliens described by the Congress in sections
212(a)(2), {a)(3), and (a){6)(C), 235, and 237(a)(2) and (4) of the INA (8
U.S.C. 1182(a)(2), (a)(3}, and (a){B)(C), 1225, and 1227{a){2) and (4]), as
wel! as removable aliens who:

(a) Have been convicted of any criminal offense;

(b) Have been charged with any criminal offense, where such charge
has not been resolved;

{c) Have committed acts that constitute a chargeable criminal offense;

(d} Have engaged in fraud or willful misrepresentation in connection
with any official matter or application before a governmental agency;

{e) Have abused any program related to receipt of public benefits;

(f} Are subject to a final order of removal, but who have not complied
with their legal obligation to depart the United States; or

(g) In the judgment of an immigration officer, otherwise pose a risk to
public safety or national security.

Sec. 6. Civil Fines and Penalties. As soon as practicable, and by no later
than one year after the date of this order, the Secretary shall issue guidance
and promulgate regulations, where required by law, to ensure the assessment
and collection of all fines and penalties that the Secretary is authorized
under the law to assess and coilect from aliens unlawfully present in the
Urited States and from those who facilitate thelr presence in the United
States.

Sec. 7. Additional Enforcement and Removal Officers. The Secretary, through
the Director of U.S. Immigration and Customs Enforcement, shall, to the
extent permitted by law and subject to the availability of appropriations,
take all appropriate action to hire 10,000 additional immigration officers,
whe shall complete relevant training and be authorized to perform the
law enforcement functions described in section 287 of the INA (8 U.S.C.
1357).

Sec. 8. Federal-State Agreements. Tt is the policy of the executive branch
to empower State and local law enforcement agencies across the country
te perform the functions of an immigration officer in the interior of the
United States to the maximum extent permitted by law.

(a) In furtherance of this policy. the Secretary shall immediately take
appropriate action to engage with the Governors of the States, as well as
local officials, for the purpose of preparing to enter into agreements under
section 287(g) of the INA (8 U.8.C. 1357(g}).

(b) To the extent permitted by law and with the consent of State or
local officials, as appropriate, the Secretary shall take appropriate action,
through agreements under section 287(g) of the INA, or otherwise, to author-
ize State and local law enforcement officials, as the Secretary determines
are qualified and appropriate, to perform the functions of immigration officers
in relation to the investigation, apprehension, or detention of aliens in
the United States under the direction and the supervision of the Secretary,
Such authorization shall be in addition to, rather than in place of Federal
performance of these duties.

(c) To the extent permitted by law, the Secretary may structure each
agreement under section 287{g) of the INA in a manner that provides the
most effective model for enforcing Federal immigration laws for that jurisdic-
tion.
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Sec. 9. Sanctuary Jurisdictions. It is the policy of the executive branch
to ensure, to the fullest extent of the law, that a State, or a political subdivi-
sion of a State, shall comply with 8 U.5.C, 1373.

(a) In furtherance of this policy, the Attorney General and the Secretary,
in their discretion and to the exient consistent with law, shall ensure that
jurisdictions that willtully refuse to comply with 8 U.5.C, 1373 (sanctuary
jurisdictions) are not eligible to receive Federal grants, except as deemed
necegsary for law enforcement purposes by the Attorney General or the
Secretary. The Secretary has the authority to designate, in his discretion
and to the extent consistent with law, a jurisdiction as a sanctuary jurisdic-
tion. The Attorney General shall take appropriate enforcement action against
any entity that violates 8 U.S.C. 1373, or which has in effect a statute,
policy, or practice that prevents or hinders the enforcement of Federal
law.

{(b) To better inform the public regarding the public safety threats associated
with sanctuary jurisdictions, the Secretary shall utilize the Declined Detainer
Outcome Report or its egquivalent and, on a weekly basis, make public
a comprehensive list of criminal actions committed by aliens and any juris-
diction that ignored or otherwise failed to honor any detainers with respect
to such aliens,

{c) The Director of the Office of Management and Budget is directed
to obtain and provide relevant and responsive information on all Federal
grant maney that carrently is received by any sanctuary jurisdiction.

Sec. 10. Review of Previous Immigration Actions and Policies. (a) The Sec-
retary shall immediately take all appropriate action to terminate the Priority
Enforcement Program (PEP) described in the memorandum issued by the
Secretary on November 20, 2014, and to reinstitute the immigration program
known as “Secure Communities” referenced in that memorandum.

(b) The Secretary shall review agency regulations, policies, and procedures
for consistency with this order and, if required, publish for notice and
comment proposed regulations rescinding or revising any regulations incon-
sistent with this order and shall consider whether to withdraw or modify
any inconsistent policies and procedures, as appropriate and consistent with
the law,

(c) To protect our communities and better facilitate the identification,
detention, and removal of criminal aliens within constitutional and statutory
parameters, the Secretary shall consolidate and revise any applicable forms
to meore effectively communicate with recipient law enforcement agencies.

Sec, 11, Department of Justice Prosecutions of Immigration Violators. The
Attorney General and the Secretary shall work together to develop and
implement a program that ensures that adequate resources are devoted to
the prosecution of criminal immigration offenses in the United States, and
to develop cooperative strategies to reduce violent crime and the reach
of transnational criminal organizations into the United States.

Sec. 12. Recalcitrant Countries. The Secretary of Homeland Security and
the Secretary of State shall cooperate to effectively implement the sanctions
provided by section 243(d) of the INA (8 U.S5.C. 1253(d)), as appropriate.
The Secretary of State shall, to the maximum extent permitted by law,
ensure that diplomatic efforts and negotiations with foreign states include
as a condition precedent the acceptance by those foreign states of their
nationals who are subject to removal from the United States.

Sec. 13. Office for Victims of Crimes Committed by Removable Aliens, The
Secretary shall direct the Director of U.S. Immigration and Customs Enforce-
ment to take all appropriate and lawful action to establish within U.S5,
Immigration and Customs Enforcement an office to provide proactive, timely,
adequate, and professional services to victims of crimes committed by remov-
able aliens and the family members of such victims. This office shall provide
quarterly reports studying the effects of the victimization by criminal aliens
present in the United States.
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Sec. 14. Privacy Act. Agencies shall, to the extent consistent with applicable
law, ensure that their privacy policies exclude persons who are not United
States citizens or lawful permanent residents from the protections of the
Privacy Act regarding personally identifiable information.

Sec. 15. Beporting. Except as otherwise provided in this order, the Secretary
and the Attorney General shall each submit to the President a report on
the progress of the directives contained in this order within 90 days of
the date of this order and again within 180 days of the date of this order.

Sec, 16, Transparency, To promote the transparency and situational aware-
ness of criminal aliens in the United States, the Secretary and the Attorney
General are hereby directed to coliect relevant data and provide quarterly
reports on the following:

(a) the immigration status of all aliens incarcerated under the supervision
of the Federal Bureau of Prisons;

{b) the immigration status of all aliens incarcerated as Federal pretrial
detainees under the supervision of the United States Marshals Service; and

(c) the immigration status of all convicted aliens incarcerated in State
prisons and local detention centers throughout the United States.

Sec, 17, Personnel Actions. The Office of Personnel Management shall take
appropriate and lawful action to facilitate hiring personnel to implement
this order.

Sec. 18. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:

(i) the authority granted by law to an executive department or agency,
or the head thereof; or

(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b} This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.



Federal Register/Vaol. 82, No. 18/Monday, January 30, 2017/ Presidential Documents 8803

(c) This order is not intended to, and does not, create any right or benefit,
substantive ar procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
January 25, 2017,

[FR Doc. 2017-02102
Filed 1-27-17; 11:15 am]
Billing code 3285-F7-F
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PERRY LAW FIRM FEDERAL UPDATE - #9
DATE: FEBRUARY 1, 2017

A, Supreme Court Nominee Judge Gorsuch’s Approach to School Law, in His Own Words

Last night, President Trump nominated ludge Neil M. Gorsuch to the United Supreme Court. If
confirmed by the Senate, Judge Gorsuch will fill the vacancy left by Justice Scalia’s death last year.
Since Justice Scalia’s death, only eight justices have sat an the Supreme Court. If Judge Gorsuch is
confirmed, he could play a key role in breaking ties on the nation’s highest court. Thus, judge
Gorsuch could play an instrumental role in the future of education faw. As a result, we look at his
approach to school law cases, in his own words, as a possible predictor of his approach to legal issues
important for school districts.

1. Student Discipline: The Infamous “Fake Burps” Case

In a case that made national news, a seventh-grade New Mexico student was arrested after
continuing to fake burp in physical education class. The P.E. teacher, along with the school resource
officer, instructed the student to stop fake burping, but the student persisted. Subsequently, the
student was arrested under a state statute that prohibits anyone from “interfering in the education
process.” The 10th Circuit Court of Appeals affirmed that the teacher and school resource officer
were justified in having the student arrested and removed from school, but Judge Gorsuch disagreed:

If a seventh grader starts trading fake burps for laughs in gym class,
what's a teacher to do? Order extra laps? Detention? A trip to the
principal's office? Maybe. But then again, maybe that's too old school.
Maybe today you call a police officer. And maybe today the officer
decides that, instead of just escorting the now compliant thirteen year
old to the principal's office, an arrest would be a better idea. So out come
the handcuffs and off goes the child to juvenile detention. My colleagues
suggest the law permits exactly this option and they offer ninety-four
pages explaining why they think that's so. Respectfully, | remain
unpersuaded.?

T AM v. Holmes, 830 F. 3d 1123 (10th Cir. 2016}



2. Teacher’s First Amendment Rights Upheld

in 2010, Judge Gorsuch concurred with the three-judge panel that a school district improperly
retaliated against a teacher for the teacher’s exercise of her First Amendment rights.2 The case
involved two teachers at a Colorado school district that required its teachers to sign a “code of
conduct.” By signing the code of conduct, the teachers agreed to "refrain from actions or behavior
harmful/hurtful to others at this school, including malicious gossip and similar activities." The district
superintendent also verbally told the two teachers to (1) not discuss school matters with anyone and
(2) not meet together socially at all. Despite the code of conduct, the teachers met and discussed
school-related matters. After the superintendent learned of this, she retaliated by giving the teachers
poor performance evaluations and imposed increased restrictions on their speech. The teachers
eventually left the school and filed suit. On appeal before the 10th Circuit Court of Appeals, the court
had little sympathy for the school and quickly concluded that a school could not impose such
restrictions on teachers:

[The school district] stress{es] the apparently undisputed fact that Dr.
Marlatt issued her first directive following an incident in which
confidential student information was released to the public in violation of
the Family Educational Rights and Privacy Act . . . However, this fact
would not preclude a jury from reasonably concluding Dr. Marlatt's
directives nevertheless prohibited far more speech than the type of
speech that provoked them. The record--taken in the light most
favorable to Plaintiffs--supports the conclusion Dr. Marlatt's directives
were not limited to the improper discussion of such confidential
information but were instead broad bans on the discussion of all "school
matters" with anyone. . . . Indeed, all of the speech we recognized as
involving matters of public concern . . .--the school's code of conduct, Dr.
Marlatt's directives on teachers discussing school matters, renewal of the
school's charter, and school board elections--appear to fall under her
broad prohibition of speech about "school matters." . . . we conclude Dr,
Marlatt's broadly worded prohibitions covered more speech than
necessary or permissible: Dr. Marlatt's legitimate interests in ensuring
the efficient functioning of the school and deterring teachers from
disclosing confidential student information did not justify a ban on the
discussion of all schoal matters.

In another case involving a school administrator’s claim for First Amendment retaliation,® Judge
Gorsuch again sided with the school employee. In that case, the plaintiff-superintendent hired an
employee to oversee the district’s Head Start program, After the Head Start director was hired, the

2 Brammer-Hoelter v. Twin Peaks Charter Acad., 602 F.3d 1175 {10th Cir. 2010},
3 Casey v. W. Las Vegas indep. Sch. Dist., 473 F.3d 1323 (2007}.

2



director realized that a number of families were enrolled in the Head Start program when they were
not eligible. After the superintendent learned of this discrepancy, she repeatedly informed the school
board. The board dismissed her concerns. After determining that the board would not take any
action, the superintendent then disclosed her concerns to the federal government. Shortly
thereafter, the superintendent’s relationship with the board became rocky. Eventually, the:
superintendent filed a written complaint to the Attorney General’s Office that the board had violated
the Open Meetings Act by acting improperly in executive sessions. Eventually, the superintendent
was demoted, then fired.

The superintendent filed a suit for unlawful retaliation in response to her report to the Attorney
General. On appeal, Judge Gorsuch agreed with the employee:

Finding that [the superintendent]'s right to be free from retaliatory
employment action based on her protected First Amendment activities
was potentially violated, we must still ask whether the right [the
superintendent] asserts was clearly established in law such that it put
[the school board] on notice of the impropriety of their alleged
retaliation. . .. This we have little difficulty in doing. . . . It has long been
established law in this circuit that when a public employee speaks as a
citizen on matters of public concern to outside entities despite the
absence of any job-related reason to do so, the employer may not take
retaliatory action. ...

3. Generally District-Employer Friendly Opinions

In several employment cases involving school district employees, Judge Gorsuch held in favor of the
district.* In at least one of these cases, Judge Gorsuch's opinion acknowledged the unique aspects of
a school employment setting. Indeed, in Almond v. Unified School District,” a Kansas school district
faced significant budgetary cutbacks. As a result, the district eliminated three positions. Three
employees were employed in these three positions. After deciding to eliminate the three positions,
the district approached the three employees and offered each of them a different job within the
district. The jobs offered would have, over time, resulted in lower pay. Two employees agreed.
Eventually, the two employees, unhappy with their reduction in pay, filed suit, alleging that they were
discriminated against on the basis of their gender. Judge Gorsuch, writing for the majority, concluded
that a school district transferring an employee to a different position does not, in and of itself,
constitute an “adverse employment action.”

4 Faragalla v. Douglas County Sch. Dist., 411 Fed. Appx. 140 (10th Cir. 2011); Lewrence v. Sch. Dist. No. 1, 560 Fed. Appx.
791 (10th Cir. 2014); Lowe v. Indep. Sch. Dist. No. 1, 363 Fed. Appx. 548 {10th Cir. 2010),
5665 F.3d 1174 (10th Cir. 2011),



4. School-Friendly Opinions in Special Education Cases

Perhaps the most immediate school law-related outcome of Judge Gorsuch’s appointment to the
Supreme Court could be his ability to weigh in on the pending special education matters currently
before the Supreme Court this term. As way of background, the Endrew F.° case will establish the
level of educational benefit that school districts must confer on children with disabilities to provide
them with the free appropriate public education guaranteed by the Individuals with Disabilities
Education Act. Interestingly, the Endrew F. case reached the Supreme Court through the 10th Circuit.
However, Judge Gorsuch was not on the 10th Circuit's three-judge panel that decided Endrew F. Still,
Judge Gorsuch has authored and sat on numerous other cases involving disputes over special
education matters and has generally ruled in favor of the school districts in these cases.”

5. Resistance to Federal Government Regulatory Interpretation

Much of the media coverage to date of Judge Gorsuch has focused on his views on the so-called
Chevron doctrine. Under the Chevron doctrine (named after the Supreme Court case of Chevron v.
N.R.D.C.), the federal courts will defer to a federal agency’s interpretation of its own rules. Under this
approach, federal agencies have broad discretion in enacting and enforcing its rules. In the event that
Judge Gorsuch is confirmed to the Supreme Court and the Court reverses the Chevron doctrine,
school law would dramatically change as a result of the decreased weight of federal guidance and
regulations.

® U.5.5.C. Docket No. 15-827.
7 See, e.g., Thompson R2-1 Sch. Dist. v. Luke P., 540 F.3d 1143 (10th Cir. 2008), Muskrat v. Deer Creek Pub. Schs, 715 F£.3d
775 {10th Cir, 2013), but see Jefferson County Sch. v. Elizabeth E., 702 F.3d 1227 (10th Cir. 2012).

4
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At this afternoon’s State Beard of Education meeting, NDE staff updated the Nebraska State Board of
Education on NDE’s progress in drafting the State’s Plan under the Every Student Succeeds Act
(“ESSA”). Commissioner Matt Blomstedt advised the State Board that, in light of President Trump’s
“freeze” on any new federal regulations, there is some uncertainty in the United States Department of
Education as to the future implementation of the ESSA. However, NDE reported that it has been

advised to continue moving forward with the State’s ESSA Plan.

As such, NDE will host several

“Listening to our Stakeholders” sessions to gather feedback on the State’s ESSA Plan. These events

will occur as follows:

The Nebraska Department of Education
Invites vou to participate in
“Listening to our Stakehoiders” Sessions

2124 N [afayette Ave, Grand Island, NE 68803

Date Location é?ime

_fMarch 7, 2017 Harms Advanced Technology Centelj—WNCC 6:30 pm - 8:00pm

2620 College Fark, Scottsbiuff, NE 69361

March 8, 2017 Mid-Plains Community College 6130 pm - 8:00pm
601 W State Farm Rd, North Platte, NE 69101

March 14, 2017 _Norfmk Public Schools Central Adm. Offices 6:30 pm — 8:00pm
1512 Philip Avenue, Norfolk, NE 68701, Room 302

Ta!rch lifoigt? Southeast Communilty College, Lincoln Campus 7:00 pm — 8:30pm

- piease note tme 8800 O Street, Lincoin, NE 68520-1299

change

March 20, 2017 Grand Island Senior High School 56:30 pm — 8:00pm




March 22, 2017 ESU S _ 6:30 pm — 8:00pm
900 W Court 5t, Beatrice, NE 68310

UND Barbara Wellz Community Engagement

March 27, 2017 Center 6:30 pm - 8:00pm
6400 South, University Drive Road North, Omaha, NE
i 68182

i

A copy of the slideshow that was presented at today’s meeting is attached.

B. Senator Fischer Will Vote to Confirm Betsy DeVos

Nebraska Senator Deb Fischer announced today that she will vote to confirm Betsy DeVos as the next
Secretary of the Department of Education. With Senator Fischer’s vote, media outlets report that Ms.
DeVos will be confirmed by Tuesday. Of particular relevance to Nebraska schools, Senator Fischer
announced her support after receiving the attached letter from Ms. DeVos. Ms. DeVos's letter
responds to Senator Fischer’s questions about (1) whether Ms. DeVos would try to require states to
impose a school choice program (such as vouchers); and (2) whether the Department of Education
will continue to enforce the special education laws.



February 2, 2017

The Honorable Deb Fischer
United States Senate

454 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Fischer:

Thank you for the opportunity to share my position on federal education mandates regarding
private school vouchers and the importance of protecting the rights of students with disabilities
and ensuring that they get the quality education they deserve.

Federal Mandates Regarding Private School Vouchers

As a strong proponent of local control, I believe a decision to provide vouchers, scholarships or
other public support for students who choose to attend a nonpublic school should not be
mandated by the federal government. Rather, this is a state and school district matter, Therefore,
if confirmed, I will not impose a school choice program on any state or school district.

The Every Student Succeeds Act made great strides in returning control over education decisions
to states and local communities. Decisions about whether to provide parental choice will vary
from state to state and district to district, reflecting local needs and I will be respectful of state
and local decisions on this issue.

Individuals with Disabilities Education Act

I believe that all students, including individuals with disabilities, deserve an equal opportunity to
lead full, productive and successful lives. ] am committed to enforcing all federal laws to protect
the hard won rights of students with disabilities.

The Individuals with Disabilities Education Act, commonly catled IDEA, includes many
essential elements to protect the rights of students with disabilities to gain access to, and succeed
in, a high quality education. To that end, if confirmed, | am committed to leading the Department
of Education in support of the remarkable parents and educators who make this vision a reality
for students with disabilities in states and communities across our great nation. IDEA requires a
free and appropriate public education (FAPE) in the least restrictive environment for all students
with disabilities.



The Honorable Deb Fischer, page two

At the federal level, we need to continue to guide and monitor compliance while providing states
with the tools they need to help districts, schools and other stakeholders to be successful. We
must also encourage states to work with parents and districts to create more effective
Individualized Education Programs (IEPs) that are useful for increasing learning gains for
students with disabilities. These students are accomplishing great things in states and districts
that recognize their uniqueness. We can shine a light on their successes so that others know what
is possible. If confirmed as Secretary, 1 will make it a priority to highlight what works best for
students with disabilities.

Senator Fischer, 1 look forward to working with you to support Nebraska’s teachers, schools and
districts as they work to provide a high quality education to every student.

Sincerely,

Betsy DeVos
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PERRY LAW FIRM FEDERAL UPDATE - #11
DATE: FEBRUARY 4, 2017

A. Federal District Court Enters Injunction, Staying Immigration Order

Last night, a federal district court enjoined the federal government from enforcing parts of President
Trump’s Executive Order on immigration. Under yesterday’s Order (attached), the government
cannot prevent certain immigrants from entering the country. Media reports suggest that the White
House will appeal this Order. As has been discussed in prior Updates, school districts concerned
about the potential consequences of the new Administration’s immigration policies should consider
planning now, rather than later.

B. National Visa Debate Demonstrates Conflict between Federal Law, NDE Rules

On the topic of immigration and visas, it is worth noting that Nebraska state rules and federal law
could conflict with each other. Schools should be aware that Rule 19, relying on the Plyler case, states
that “Children and children of parents or guardians who are not citizens or legally present in the
United States shall not be denied enrollment on that basis.”* Rule 19 also includes a “Visa
Information” guide for student visas {attached). This section of Rule 19 could conflict with federal
law. Specifically, under federal law, students with F-1 visas generally may not “attend a public
primary/elementary school or a publicly funded adult education program.”? Thus, although federal
law prohibits a student with an F-1 visa from attending a public elementary school, NDE Rule 19
would otherwise instruct that the student should be enrolled. Other legal conflicts may arise with
respect to students with expired visas.

C. IRS Warns of W-2 Phishing Scheme Targeting School Districts, including Nebraska Districts

This week, the IRS issued a nationwide release (attached) to warn school districts of an ongoing
phishing scam. Under the scam, a scammer creates an email account designed to appear identical to
that of a school administrator. The scammer then emails the district’s business manager to request
an email response with all of the district’s W-2’s attached. We know of at least cne Nebraska school
district that has been affected by this scam. Given the seriousness of this scam, it is worth reminding
your bookkeepers and business staff to verify any email address and confirm in person before

I NDE Rule 19.011.
2 https://travel.state.gov/content/visas/en/study-exchange/student/foreign-students-in-public-schools.html



submitting any confidential personnel information by email. You should also be aware that, if your
district has been the victim of a scam like this, Nebraska state law® requires that you takes steps to
inform the Nebraska Attorney General’s Office, as well as those individuals who data may have been
compromised.

D. Congress Looking to Rescind ESSA Regulations

On Monday, February 6, 2017, a committee of the United States House of Representatives will meet
to begin the process of repealing two major Obama-era Every Student Succeeds Act (“ESSA”)
regulations. These two regulations focus on (1) state plan accountability and (2} teacher preparation
issues. (Both regulations were covered in a prior Update.) Under the Congressional Review Act,
Congress has a limited ability to revoke certain federal regulations. It is not clear if the necessary
procedures can be cleared in the Senate, but the House appears committed to repealing these
regulations, If the Congress does, in fact, repeal both regulations, the implementation of the ESSA
would, in all likelihood, be significantly delayed. The Congressional filings for this process (H.J. Res. 57
& 58) are attached.

E. State Board of Education Votes on Charter Schools, Vouchers

At yestérday’s meeting, the State Board of Education voted to oppose LB 608 (adopting
vouchers/“scholarships” in Nebraska) and LB 630 (establishing charter schools in Nebraska).

The State Board was divided on LB 595, the bill that would allow teachers to use physical force to
restrain or remove a disorderly student. Ultimately, due to conflicting opinions, the Board did not
take a position. The Education Committee has scheduled a hearing on LB 595 on Tuesday, February 7,
2017.

3 Neb. Rev. Stat. § 87-803.
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
STATE OF WASHINGTON, et al., CASE NO. C17-0141JLR
Plaintiffs, TEMPORARY RESTRAINING
ORDER

Y.
DONALD J. TRUMP, et al.,

Defendants.

1. INTRODUCTION
Before the court is Plaintiffs State of Washington and State of Minnesota’s
(collectively, “the States™) emergency motion for a terporary restraining order (“TRO™).
(TRO Mot. (Dkt. ## 3, 19 (as amended)).) The court has reviewed the motion, the
complaint (Conpl. (Dki #1}), the amended complaintr(FA-C (Dkt. # 18)), all the
submissions of tile parties related to the motion, the relevant portions of the record, and

the applicable law. In addition, the court heard the argument of counsel on February 3,

7
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2017, (See Min. Entry (Dkt. # 51).) Having considered all of the foregoing, the court
GRANTS the States’ motion as set forth belowl.
I, PROCEDURAL BACKGROUND
On January 30, 2017, the State of Washington filed a complaint seeking

declaratory and injunctive relief against Defendants Donald J. Trump, in his official |

|| capacity as Presidenf-of the United States, the United States Department of Homeland

Security (“DHS”), John F. Kelly, in his official capacity as Secretary of DHS, Tom
Shannon, in his official capacity as Acting Secretary of State, and the United States of
America {(collectively, “Federal Defendants™).- {See Compl.) On February 1, 2017, the
State of Washington filed an amended comp]aint adding the State of Minnesota as a
plaintiff. (See FAC.) The States seek declaratory relief invalidating portions of the
Executive Order of J aﬁuary 27,2017, entitled “Protecting the Nation fromlForeign
Terrorist Entry into the United States” (“Executive Order™) (see FAC Ex. 7 (attaching a
copy of the Executive Order)), and an order enjoining Federal Defendants from enforcing
those same portions of the Executive Order. (See generally FAC at 18.)

The States are presently before the court seeking a TRO against Federal
Defendants. (See generally TRO Mot.) The purpose of a TRO is to preserve the status
que before the court holds a hearing on a motion for preliminary injunction, See Granny
Goose Foods, Inc. v. Bhd. Of Teamsters & Auto Truck Drivers Local No. 70 of Alameda
City, 415 U 8. 423, 439 (1974); Am. Honda Fin. Corp. v. Gilbert Imports, LLC, No.
CV-13-5015-EFES, 2013 WL 12120097, at *3 (E.D. Wash. Feb. 22, 2013) (“The putpose

i

ORDER -2




10

11

12

13

14

15

16

17

18

19

20

21

22

Case 2:17-cv-00141-JLR Document 52 Filed 02/03/17 Page 3 of 7

of a TRO is fo preserve the status quo until there is an opporfunity to hold a hearing on
the application for a preliminary injunctioﬁ ....") (internal quotation marks omitted).
Federal Defendants oppose the States” motion, (See generally Resp. (Dk_t. #50).)
III.  FINDINGS OF FACT & CONCLUSIONS OF LAW

As an initial matter, the court finds that it has jurisdiction over Federal Defendants

and the subject matter of this lawsuit. The States’ efforts to contact Federal Defendants

reasonably and substantially complied with the requirements of Federal Rule of Civil
Procedure 65(b). See Fed. R. Civ. P. 65(b). Indeed, Federal Defendants have appeared,
argued before the court, and defended their position in this action. (See Not. of App.
(Dkt. ## 20, 21); Min. Entry, see generaily Resp.;) |

The srtandard for issuing a TRO is the same as the standard for issuing a
preliminary iIljuncﬁGn. See New Mator Vehicle Bd. of Cal. v. Orrin W. Fox'Co., 434
U.S. 1345, 1347 n.2 (1977). A TRO is “an extraordinary remedy that may only be
awal;ded upon a clear showing that the plaintiff is entiﬂeé to such relief” Winter v. Nat.
Res. Def. Council, Inc., 555U.8. 7,24 (2008). “The proper legal standard for
preliminary injunctive relief requires a party to demonstrate (1) ‘that he is likely to
succeed on the merits, (2) that he is likely to suffer irreparable harm in the absence of
preliminary relief, (3) that the balance of equities tips in his favor, and (4) that an
injunction is in the public interest.” Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th
Cir. 2009) {citing Winier, 555 U.S. at 20).

Ag an alternative to this test, a preliminary injunction is appropriate if “serious

questions going to the merits were raised and the balance of the hardships tips sharply in

CRDER -3
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the plaintiff’s favor,” thereby allowing preservation of the status quo when complez;c legal
questions require further inspection or deliberation, All for the Wild Rockies v. Cottrell,
632 F.3d 1127, 1134-35 (9th Cir. 2011), However, the “serious questions” approach
Supppi’ts the court’s entry of a TRO only so long as the plaintiff also shows that there is a
likelihood of irreparable injury and that the injunction is in the public interest. /d. at
1135. The moving party bears the burden of persuasion and must make a clear showing
that it is entitled to such refief. Winter, 555U.8. at 22.

The court finds that the States have satisfied these standards and that the court
should issue a TRO. The States have satisfied the Winter test because they have shown
that they are likely to suscééd on the merits of the claims that Would eﬁtitle them to relief;
the States are likely to suffer irreparable harm in the absence of preliminary relief; the
balance of the equities favor the States; and a TRO is in the public interest. The court
also finds that the States have satisfied the “alfernative” Cotirell test because they have
established at least serious questions going to the merits of their claims and that the
balance of the equities tips sharply in their favor. As the court noted for the Wiater test,
the States have also established a likelihood of irrepqrab]e injury and thaig a TRO is in the
public interest. |

Specifically, for purposes of the entry of this TRO, the court finds that the States
have met their burden of demonstrating that they face immediate and irreparable injury as
a result of the signing and implementation of the Executive Order. The Executive Order
adversely affects the States’ residents in arcas of employment, education, business,

family relations, and freedom to travel. These harms extend to the States by virtue of

ORDER - 4
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their roles as parens pairiae of the residents living within their borders. In addition, the
States themselves are harmed by virtue of the damage that implementation of the
Executive Order has inflicted upon the operations and missions of their public
universities and other institutions of higher learning, as well as injury to the States’
operations, tax bases, and public funds. These harms are significant and ongoing,
Accordingly, the court concludes that a TRO against Federal Defendants is necessary
until such time as the court éan 'hear and decide the States’ request for a preliminary
injunction. |

IV. TEMPORARY RESTRAINING ORDER

It is hereby ORDERED that:

1. Federal Def‘endénts and all their respéctive officers, agents, servants,
employees, attorneys, and persons acting o concert or patticipation with them
are hereby ENJOINED and RESTRAINED from:

| (a) Enforcing Section 3(c) of the Executive Order;
(b) Enforcing Section 3(a) of the Executive Order;
{(c) Enforcing Section 5(b) of the Executive Order or proceeding with any
action that prioritizes the refugee claims of certain religious minorities;
(d) Enforcing Section 5(c) of the Executive Order;
(e) Enforcing Section 5(e) of the Executive Order to the extent Section 5(e)
purports to prioritize refugee claims of certain religious minoritieé.

2. This TRO is granted on a nationwide basis and prohibits enforcement of

Sections 3(c), 5(a), 5(b), 5(c), and 5(e) of the Executive Order (as described in

ORDER - 5
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the above paragraph) at all United States borders and porté of entry pending
further orders from this court. Although Federal Defendants argued that any

. TRO shouid be limited to the States at issue (see Resp. at 30), the resulting
partial implementation of the Executive Order “would undermine the
constitutional imperative of ‘a uniform Rule of Naturalization’ and Congress’s
instruction that ‘the immigration laws of the United States should be enforced
vigorously and uniformly.”” Fexas v. United States, 809 F.3d 134, 155 (5th
Cir. 2015) {footnotes 01ﬁitted) (quoting U.S, CONST, art. 1, § 8, cl. 4
(emphasis added) and Immigration and Reform Control Act of 1986, Pub. L.
No.99-603, § 115(1), 100 Stat. 3359, 3384 (cmphasis added)).

3. No security bond is required under Federal Rule of Civil Pr'ocedure 65(c).

4. Finally, the court orders the parties to propose a briefing schedule and noting
date with respect to the States” motion for a preliminary injunction no later
than Monday, Febrary 6, 2017 at 5:00 p.m. The court will promptly schedule
a hearing on the States” motion for a preliminary injunction, if requested and
necessary, following receipt of the parties” briefing.

V. CONCLUSION

Fundamental to the work of this court is a vigilant recoguition that it is but one of

three equal branches of Oﬁr federal government. The work of the court is not to create

policy or judge the wisdom of any particular policy promoted by the other two branches.

'An equally divided Supreme Court affirmed Texas v. United States, 809 F.3d 134, in
United States v. Texas, - U.S. -—-, 136 S, .Ct. 2271 (2010) (per curiam).

ORDER -6
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That is the work of the legislative and executive branches and of the ciﬁzens of this
country who ultimately exercise democratic control over those branches. The work of the
Judiciary, and this court, is limited to ensuring that the actioﬁs taken by the other two
branches comport with our country’s laws, and more importantly, our Constitution. The
narrow question the court is asked to consider today is whether it is appropriate to enter a
TRO against certain actions taken by the Executive in the context of this specific lawsuit. -
Although the question is narrow, the court is mindful of the considerable impact its order
maj;r have on the parties before it, the executive branch of our govemmént, and the
country’s citizens and residents. The court concludes that the circumstances brought
before i1t today are such that it must intewene to fulfill its consﬁtuﬁoﬁal role in our tripart
government, Accordingly, the court concludes that entry of the above-described TRO is
necessary, and the States’ motio.ﬁ (Dkt. #4 2, 19) is therefore GRANTED.

| 0 QX

- Dated this g);___day of Februaty, 2017.
JA_MES%L. ROBART

United $tates District Judge

ORDER -7
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VISA INFORMATION

Description of selected visa classifications:

B-1: Temporary visitor for business,

B-2: Temporary visitor for pleasure (a tourist).

F-1; Student.

F-2: Spouse or unmarried child of an F-1 student.

J-1: HExchange visitor (“foreign exchange student”).

J-2: Spouse or unmarried child of a J-1 exchange visitor.

M-1: Vocational student or other nonacademic student.

M-2: Spouse or unmarried child of an M-2 vocational or other nonacademic student.
General Information about Student Visas

Note: The following general information and links to U.S. Government websites are
provided as a starting point for school district officials and other individuals to obtain more
detailed information regarding foreign student visas issued by the U. S. Government. This
material is not intended as legal advice for school districts or for foreign students with visas
or for their families. Provisions regarding student visas may be subject to change by the U.
S. Government at any time, and the Nebraska Department of education does not provide
legal advice to school districts or to mmdividuals regarding visa i1ssues. School districts
should consult with their own legal counsels if they have questions regarding foreign
exchange students or students with other types of visas.

Among the more common student visas that school districts may encounter are J and F
visas. A discussion of those visas is provided at the following U. S. State Department

website:

www.travel.state.gov/content/visas/en/studv-exchange. . html

The following U. 8. State Department web site currently also provides a chart listing, and
providing links to, numerous types of visas:

www.travel.state.gov/content/visas/en html
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Secondary school visitor exchange student J-1 visas are discussed at:

wWww.jlvisa.state.gov/programs

The federal regulations for the Secondary School Student Exchange programs are located at
Title 22, Code of Federal Regulations, Part 62, which can be accessed at the wehsite listed
above.

The U. 5. Department of State also has the following information about the Student and
Exchange Visitor Information System (SEVIS) at:

www.llvisa.state.sov/sponsors/current/sevis

The SEVIS website 1s located at:

https//’www.ice.gov/sevis
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Dangerous W-2 Phishing Scam Evolving;
Targeting Schools, Restaurants, Hospitals, Tribal Groups
and Others

IR-2017-20, Feb. 2, 2017 Esparigl

WASHINGTON — The Intemal Revenue Service, state tax agencies and the tax industry issued an
urgent alert today to all employers that the Form W-2 email phishing scam has evolved beyond the
corporate world and is spreading to other sectors, including school districts, tribal organizations and
nonprofits,

In a related development, the W-2 scammers are coupling their efforts to steal employee W-2
information with an older scheme on wire transfers that is victimizing some organizations twice.

“This is one of the most dangerous email phishing scams we've seen in a long time. It can result in
the large-scale theft of sensitive data that criminals can use to commit various crimes, including
filing fraudulent tax refums. We need everyone’s help to tum the tide against this scheme,” said
IRS Commissioner John Koskinen.

When employers report W-2 thefts immediately to the IRS, the agency can take steps to help
protect employees from tax-related identity theft. The IRS, state tax agencies and the tax industry,
working together as the Security Summit, have enacted numerous safeguards in 2018 and 2017 to
identify fraudulent retums filed through scams like this. As the Summit partners make progress,
cybercriminals need more data to mimic real tax returmns.

Here’s how the scam works: Cybercriminals use various spoofing technigues to disguise an email to
make it appear as if it is from an organization executive, The email is sent to an employee in the
payrall or human resources departments, requesting a list of all employees and their Forms W-2.
This scam is sometimes referred to as business email compromise (BEC) or business email
spoofing (BES).

The Security Summit partners urge all employers to be vigilant. The W-2 scam, which first appeared
last year, is circulating earier in the tax season and to a broader cross-section of organizations,
including school districts, tribal casinos, chain restaurants, temporary staffing agencies, healthcare
and shipping and freight. Those businesses that received the scam email last year also are
reportedly receiving it again this year.

Security Summit partners wamed of this scam’s reappearance last week but have seen an upswing
in reports in recent days.

New Twist fo W-2 Scam: Companies Also Being Asked to Wire Money

In the latest twist, the cybercriminal follows up with an “executive” email to the payroll or comptroller
and asks that a wire transfer also be made to a certain account. Although not tax related, the wire
transfer scam is being coupled with the W-2 scam email, and some companies have lost both
employees” W-2s and thousands of dollars due to wire transfers.

The IRS, states and tax industry urge all employers to share information with their payroll, finance
and human resources employees about this W-2 and wire transfer scam. Employers should
consider creating an internal policy, if one is lacking, on the distribution of employee W-2 infarmation
and conducting wire transfers.

Steps Employers Can Take If They See the W-2 Scam

Organizations receiving a W-2 scam email should forward it to phishing@irs.gov and place “W2
Scam” in the subject line. Organizations that receive the scams or fall victim to them should file a
complaint with the intemet Trime Comolaint Center (IC3,) operated by the Federal Bureau of
Investigation.




Employees whose Forms W-2 have been stolen should review the recommended actions by the
Federal Trade Commission at www.identitytheft.gov or the IRS at wwan irs goviidentiivtheft,
Employees should file a Form 14039, ldentity Theft Affidavit, if the employee’s own tax retum
rejects because of a duplicate Social Security number or if instructed to do so by the IRS.

The W-2 scam is just one of several new variations that have appeared in the past year that focus
on the large-scale thefts of sensitive tax information from tax preparers, businesses and payrol
companies. Individual taxpayers also can he targets of phishing scams, but cybercriminals seem to
have evolved their tactics to focus on mass data thefts.

Be Safe Online

In addition to avoiding email scams during the tax season, taxpayers and tax preparers should be
leery of using search engines to find technical help with taxes or tax software. Selecting the wrong
“tech support” link could lead fo a loss of data or an infected computer. Also, software “tech
suppaort” will not call users randomly. This is a scam.

Taxpayers searching for a paid tax professional for tax help can use the IRS Choosing a Tax
Professional fockup tool or if taxpayers need free help can review the Free Tax Retum Preparation
Programs. Taxpayers searching for tax software can use Free File, which offers 12 brand-name
products for free, at www.irs.gov/freefile. Taxpayer or tax preparers looking for tech support for their
software products should go directly to the provider's web page.

Tax professionals also should beware of ongoing scams related to IRS e-Services. Thieves are
trying to use RS efforts to make e-Services more secure to send emails asking e-Services users to
update their accounts. Their objective is fo steal e-Services users’ credentials to access these
important services.

See also:

= Affected employers and companies should also alett the state tax agencies by notifying

StateAlett@axadmin.crg.
Follow the IRS on Social Madia

Subscribe to RS Newswire

Page Last Reviewed or Updated: 02-Feb-2017
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Providing for congressional disapproval under chapter 8 of title 5, United
States Code, of the rule szbmitted by the Department of Hducation
relating to accountability and Btate plans under the BElementary and
Beeondary Education Act of 1965

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 1, 2017
Mr. RoriTa submitted the following joint resolution; which was referred to the
Committee on Edueation and the Workforee

JOINT RESOLUTION

Providing for congressional disapproval under chapter 8 of
title 5, Urited States Code, of the rule submitted by
the Department of Education relating to accountability
and State plans under the Elementary and Secondary
Education Act of 1965.

1 Resolved by the Senate and House of Representatives

of the United States of America in Congress assembied,

(VST 0

That Congress disapproves the rule submitted by the De-
partment of Edueation relating to accountability and

State plans under the Elementary and Secondary Fdu-

[

cation Act of 1965 (published at 81 :Fed.‘ Eeg. 86076 (No-



2
I vember 29, 2016)), and sueh rule shall have no force or

2 effect,

+«HJ 57 TH
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1157 CONGRESS
18T SESSION H. J. RES. 58

Providing for congressional disapproval under chapter 8 of title 5, United
States Code, of the rule suhmitted by the Department of Hducation
relating to teacher preparation issues.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 1, 2017
Mr. QuTHRIE submitted the following joint resolution; which was referred to
the Committee on Bdueation and the Workforee :

JOINT RESOLUTION

Providing for congressional disapproval under chapter 8 of
title 5, United States Code, of the rule submitted by
the Department of Eduecation relating to teacher prepa-
ration issues.

I Resolved by the Senate and House of Represeniatives
of the United States of America in Congress assembled,
That Congress disapproves the rule submitted by the De-
partment of HEducation relating to teacher preparation

1ssues (published at 81 Fed., Reg. 75494 (October 31,

o SR O R N U O

2016)), and such rule shall have no force or effect,
O
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A. Recent I.C.E. Raids Should Encourage Schools to Plan Ahead
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Over the past several days, the United States Immigration and Customs Enforcement (“ICE”)
conducted raids in at least six states. One of these raids in Charlotte, North Carolina provided one
example of how schools and students will likely remain intertwined with any immigration
enforcement activity in a community:

incidents that have caused alarm include a confirmed arrest witnessed by
elementary students and school personnel on the west side of Charlotte
on Thursday morning. The incident prompted an email from the principal
to her staff.

“As many of you have heard or seen this morning, Immigration is
arresting illegal immigrants in this area this morning,” Principal Cara
Heath wrote to staff at Berryhill School in an email provided to Triad City
Beat by Charlotte-Mecklenburg Schools. “I know this is upsetting for the
kids as well as all of you. Both staff and students watched as some
immigrants were taken in on their routes te school this morning. Some of
you may require counseling help today,” Heath continued, adding that a
psychologist would be on site to assist.!

Students observing an immigration raid is one potential issue that may affect the school day, but an
immigration raid in a community can affect school districts in other ways.,

For one, in the event that you are concerned that immigration officials may try to enter district
property, you should be prepared to present to any law enforcement agency the 2011 ICE
Memorandum (attached) instructing ICE agents to avoid “sensitive locations such as schools and
churches unless {a) exigent circumstances exist, (b) other law enforcement actions have led officers to
a sensitive location . .. or (c} prior approval is obtained.”? Thus, administrators have a legal document
shielding school greunds from immigration raids.

1 “ICE arrest witnessed by students in Charlotte causes alarm across NC,” Triad City Beat, February 10, 2017; available at:
https://triad-city-beat.com/2017/02 /ice-arrest-witnessed-students-charlotte-causes-alarm-across-nc/

2U.5. I.C.E. Memorandum, dated October 24, 2011 (attached to this Update) (emphasis supplied).



In addition, in the event that your district has concerns about immigration raids removing the parents
of students in your community, we suggest that staff members (such as counselors) who regularly
work with students begin to look into various resources, including Nebraska Appleseed’s website
(https://neappleseed.org/immigrants#fimmigration_resources).

B. Washington Appears Conflicted on the Future of ESSA Regulations

From the outside, it appears that Washington is divided on the future of ESSA regulations. As a
reminder, in a prior Update, we noted that the Obama Administration enacted two ESSA-based
regulations governing (1) state plans and {2} teacher preparation issues. We also referenced in a prior
update that the U.S. House of Representatives has used the Congressional Review Act (“CRA") to
“undo” these regulations. Of note, the House recently passed a resolution under the CRA to repeal
both of these regulations. In the event that the state plan regulations are repealed, it is possible that
ESSA Iimplementation could be delayed by at least one year. As such, it is not clear whether the
Senate will approve the measures to undo both regulations and delay ESSA implementation (ESSA
passed the Senate by an 81-17 margin).

The potential ESSA regulatory repeal also puts the U.S. Department of Education in a difficult bind for
two reasons. First, three days ago, Education Secretary Betsy DeVos sent a letter to state school
officers (attached) stating that “States should continue their work in engaging with stakeholders and
developing their plans based on the requirements [under the law].” It is net clear how states would
be able to comply with the law if the state plan regulations are repealed. The second difficulty lies in
the fact that, under the CRA, if a regulation is repealed by Congress, then the federal agency “may not
be reissued in substantially the same form, and a new rule that is substantially the same as such a rule
may not be issued, unless the reissued or new rule is specifically authorized by a law enacted after the
date of the joint resolution disapproving the original rule.” Therefore, if the Senate votes to approve
the repeal of the state plan regulation, the Department of Education would likely need to start from
scratch, causing even further delay in implementation of ESSA. As of this time, we are told that NDE
plans to continue working towards its internal ESSA implementation timeline. '

C. IRS Begins Issuing 1095-C Penalty Letters

The IRS has started issuing potential penalty letters to employers that did not file a 1094-C or 1095-C
with the IRS last year. The letter states that the employer must select one of the following options
and return the compieted letter by mail;

[ 11 was an ALE [Applicable Large Employer — an employer with 50 or
more full-time employees] for calendar year 2015 and already filed Form
1094-C and Forms 1095-C with the IRS using the following name

and employer identification number {EIN) on date



[ 11 was an ALE for calendar year 2015 and my Form 1094-C and Forms

1095-C are included with this letter. {Do not use this box if you are

required to file electronically.)

[ 11 was an ALE for calendar year 2015 and will file my Form 1094-C and

Forms 1095-C with the IRS using the following name and EIN
by date __ . {If more than 90 days from the date of this letter,

explain below under “Other.”)

[11was not an ALE for calendar year 2015.

[ ] Other {Indicate below or attach a statement explaining why you have

not filed the required returns and any actions you plan to take.)

[..]

Districts in receipt of such a letter should immediately consult with legal counsel.

D. Lawsuits Should Remind Schools of “Robocall” Requirements

School districts across the country have been facing lawsuits over “robocalls” made to unhappy
patrons. A “robocall” is a call or text message sent from an “auto-dialer” (a machine that can make
calls or texts without a human actually entering phone numbers). As a general rule, under the federal
Telephone Consumer Protection Act, an entity cannot use an auto-dialer to contact a person unless
that person has given prior express written consent, among other exceptions, to be contacted. There
are federal rules on when schools can use auto-dialers. Specifically, under the attached FCC ruling:

"We confirm that school callers may lawfully make autodialed calls and
send automated texts to student family wireless phones without consent
for_emergencies including weather closures, fire, health risks, threats,
and unexcused absences. We grant school callers additional relief for
calis and messages that, while not emergencies, nevertheless are
closely related to_the school’s mission, such as notificaticn of an
upcoming teacher conference or general school activity, by clarifying our
understanding that such calls are {absent evidence to the contrary) made
with the prior express consent of the called party when a telephone
number has been provided to an educational institution by that called

party."

Therefore, school districts must obtain consent to contact a person’s phone number through
autodialed school calls unless:

1. Calls are for "emergencies”



2. Calls are for reasons that are "closely related to the school's mission" and the school has a
form where the "called party" provided his/her cell phone number as a contact number
3. School has prior express written consent from the "called party.”

We have developed language to obtain robocall consents. We can provide such language upon
request.

In the event that a person requests to be removed from a “call” tist, the school should immediately
remove that person’s number. A district failing to comply with the TCPA can cause hefty fines. For
instance, last year, a Florida district paid $12,500 to a woman who requested to be removed from a
school’s call list, but kept receiving calls.”

® “Orange schools to pay $12,500 over robocalls,” Orfando Sentinel, January 7, 2016, avaitable at:

http://www.orlandosentinel.com/features/education/os-orange-robocalls-settiement-20 160107-story.htm|

a



Rex Schultze

'.n_"_‘f;om: Justin Knight

soent: Wednesday, February 15, 2017 1¢:01 AM
To: Rex Schultze; James B. Gessford; Greg Perry; Josh Schauer
Subject: Federal Update #13 (02/15/17)
All:

We are writing to let you know of a quickly developing national movement that encourages employees to
“strike” from work and students to skip school tomorrow, Indeed, tomorrow (February 16, 2017) has been
coined as “A Day Without Immigrants.” The movement started in an attempt to show communities the
consequences of deporting immigrants. This “strike day” has been publicized over social media over the past
24-48 hours and has spread to Nebraska. In fact, several school personnel have apparently posted information
on social media encouraging their co-workers to “strike” (not work) tomorrow and refuse to send their children
to school tomorrow. We do not know whether this “strike” day will materialize into a widespread issue for any
school district in Nebraska, but we wanted to make you aware of this issue,

Please do not hesitate to contact us with any questions or concerns.
Sincerely,

Justin Knight

Justin Knight

Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400

Lincoln, NE 68508

(402) 476-9200 Phone

(402) 476-0094 Fax

iknight@perrylawfirm.com

This email (including attachments} may be atterney-client privileged and confidential information covered by the Electronic Communications Privacy Act (18 U.S.C.
§8 2510-2521) and any and all other applicable law, and is intended only for the use of the individual or entity named in this message. If the reader of this message
is not the intended recipient or the employee or agent respansible for defivering the message to the intended recipient, the reader is must inform the sender
immediately, and any retention, dissemination, distribution or copying of this communication is strictly prohibited. The sender believes that this email and any
attachments are free of any virus or other defect, However, the recipient must ensure, and is utimately responsible for ensuring, that this message and any
attachments are virus-free prior to opening or downloading this message and any attachments, and no responsibility for any computer defect wili be accepted by
Perry, Guthery, Haase & Gessford, P.C., L.L.O. or the sender in any way.
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PERRY LAW FIRM FEDERAL UPDATE - #14
DATE: FEBRUARY 15, 2017

A. New Attorney General Shifts Stance on Transgender Rules

On February 9, Jeff Session was sworn in as the new U.S. Attorney General. During his first week as
the head of the Department of lustice, one of his first actions appears to be rolling back the federal
gavernment’s position on the rights of transgender students.

Over the last few years, the Obama Administration’s Office of Civil Rights {“OCR”) issued guidance
under Title IX that required schools to provide certain accommodations to transgender students.
Several states filed suit challenging the guidance, contending that the guidance was not permissible,
Under the Obama Administration, the Department requested courts to limit any injunction to only the
handful of states directly involved in litigating the transgender guidance {(rather than a nationwide
injunction). In a recent court filing, the Department of Justice signaled to the Fifth Circuit Court of
Appeals that it no longer intended to pursue the same level of nationwide protections for transgender
students in schools. The Department also noted that it is “currently considering how best to proceed
with this appeal.”* The court was scheduled to hold oral arguments yesterday regarding the scope of
an injunction. That hearing has been continued because of the Department’s shift in its position on
the issue.

The Department’s shift comes at a particularly noteworthy time because the United States Supreme
Court is scheduled to hear oral arguments in the G.G. v. Gloucester County School Board case on
March 28, 2017. The issues before the Gloucester court are as follows:

(1) Whether courts should extend deference to the OCR’s transgender
guidance on the issue of the rights of transgender students under Title IX;

(2} Whether, with or without deference to the OCR guidance, the
Depariment of Education's interpretation of Title IX and federal
regufations {providing that schools must “generally treat transgender
students consistent with their gender identity”) should be given
deference.

! See attached Motion in State of Fexas v. United States (filed 02/10/17).



As can be seen, the two narrow issues before the Supreme Court focus exclusively on the federal
government’s guidance and interpretation of the law. In the event that the Trump Administration’s
Department of Justice continues to roll back Obama-era rules for transgender students, then the
Supreme Court would likely dismiss the Gloucester case as moot (meaning, if the federal government
withdraws its guidance, then there would be no point in addressing the guidance itself).

B. IRS Announces Change in Individual Tax Returns under Affordable Care Act

Today, the IRS announced that it would not require individual income tax returns to indicate whether
the filer(s) had health insurance coverage during the year. The IRS indicated that this change is in
response to President Trump’s first Executive Order (relating to the Affordable Care Act). Some
commentiators have questioned whether the IRS’s new position is the first indicator that the RS will
not enforce the individual mandate aspect of the ACA. Although this change likely does not directly
affect Nebraska public school districts, it does signal a shift within the IRS to modify its enforcement
approach under the ACA.

C. President Trump’s Parent-Teacher Listening Session Signals Preference for Charter Schools

Yesterday, President Trump and Secretary of Education Betsy DeVos held a “Parent-Teacher
Conference Listening Session” with various education professionals across the country. The session
caught the attention of public school proponents after President Trump made several remarks in
favor of charter schools, including him implying that the expansion of charter schools is “a priority of
mine.” As can be evidenced by other issues in this Update, the President’s remarks come at a key
point in the transition under the new Administration, as the new Administration begins withdrawing
Obama-era rules and formulating its own policies. The entire transcript of the President’s remarks are
attached.

D. Senate Leader and President Trump Promise to Sign Repeal of ESSA Regulations

News outlets report that Senate leadership intends to vote to repeal the two ESSA regulations that
have been discussed in prior Updates. In addition, President Trump just announced that he will sign
any measure that works towards repealing the ESSA regulations. The repeal of the ESSA regulation
regarding state plans leaves open the opportunity that the new Administration could design state plan
regulations in a way that favors the Administration’s preferences in education policy. it is also not -
clear how the timing of any replacement regulation would fit within President Trump’s executive
order requiring two regulations be repealed before a new regulation be enacted.

E. National School Boards Association Releases Data Security Guide
The National School Boards Assocciation released a guide on data security and privacy. With their

permission, we have attached that guide o this Update as a helpful resource for anyone in your
district interested or involved in data security.
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FAQ's on ICE: Legal Guidance for School Districts

ICE Agents Entering School Property

Q: Can a school district prevent ICE agents from entering school property?

A: No. Federal law provides broad investigative authority for federal immigration
officials.! An ICE agent is authorized by federal law to “interrogate any alien or person believed
to be an alien as to his right to be or to remain in the United States.”? An ICE agent also has
the authority te “arrest any alien in the United States, if [the agent] has reason to believe that
the alien so arrested is in the United States in violation of any such law or regulation and is
likely to escape before a warrant can be obtained for his arrest.”® Further, under President
Trump’s Executive Order {dated January 30, 2017}, a political subdivision of a State could lose
federal funding if it prohibits or “in any way restrict[s]” a government investigation an
individual’s citizenship or immigration status.* As such, school district cannot and should not
prevent ICE agents from performing their duties on school property.

Q: What should a district do if ICE agents request access to school property or
unexpectedly appear on school property?

A: Inform the administration. School personnel should be advised that, if a school staff
member encounters an ICE agent on school property, the staff member should (1) immediately
inform the principal (who should then inform the superintendent) and (2) request that the ICE
agent in charge speak with the superintendent. Although there is no legal basis to prevent an
ICE agent from entering school property, the superintendent should remind the ICE agent that
a 2011 ICE Memorandum instructs ICE agents to avoid “sensitive locations,” including schools.®

*8U.5.C. § 1357(a).

28 U.S.C. § 1357(a)(1} {emphasis supplied}.

28 U.5.C. §1357(a)t2).

* Executive Order, “Enhancing Public Safety in the Interior of the United States,” signed lanuary 30, 2017.
5U.S. I.C.E. Memorandum, dated October 24, 2011,



2. Student Records

Q: If an ICE agent requests student records, may the school district provide such
information?
A: Only if the requested information is directory information. Under FERPA, “directory

information” is not censidered personally identifiable information of a student.® Directory
information is designated by each district in its annual FERPA natice in its student handbooks.”
Most schools include a student’s name, address and date of enrollment as directory
information.

Any request for records beyond directory information should not be provided to ICE. Under
FERPA, a schoeol district cannot release any personally identifiable information of a student
unless (1) the student’s parent has consented to the release or (2) federal law contains an
exception so as not to require parental consent. FERPA does not include an exception for the
disclosure of student records to ICE.

As a result, the district may not provide an ICE agent with student records, other than
directory information.

Q If an ICE agent presents a subpoena to obtain student records {of any kind]}, shouid
the district provide the requested information?

A: Yes. A school district cannot refuse to provide information if the requesting party has a
subpoena.® However, the district must generally make a reasonable effort to notify the parent
of the subpoena before complying with the subpoena in order to allow the parent the
opportunity to seek protective action, unless certain exceptions apply.®

Q: If the school district receives a request for student records {of any kind} from the
Department of Justice or U.S. Attorney’s Office, should the school district provide the
requested information?

A: Yes. FERPA provides an exception for the disclosure of information upon a request by
the U.S. Attorney General {the head of the Department of Justice).?® As such, the district
should coordinate with its legal counsel to provide the requested information.

& FERPA defines directory information as including the foliowing: the student's name, address, telephane listing, date and
place of birth, major field of study, participation in officially recognized activities and sports, weight and height of
members of athletic teams, dates of attendance, degrees and awards received, and the most recent previous educational
agency or institution attended by the student. 20 U.S.C. § 1232g(a)(5){A).

720 U.5.C. § 1232g{a)(5)(B).

820 U.5.C. § 1232g(b){2)(B).

234 C.F.R. § 99.31(a)(9).

020 U.5.C. § 1232g(b){1}{C).



Q: If the school district receives a request for records about a student’s parent(s) or
guardian{s), may the school district provide the requested information?

A: It depends. FERPA only applies to a student’s education records. In all likelihood, a
document with information about a student’s parent will fall under the definition of an
“education record.” Districts should consult with their legal counsel on whether a particutar
document is an “education record” under FERPA.

If the document is determined to be an education record, then the district should follow the
guidance listed above as if the request was made for a student record.

If the document is not an education record under FERPA, then the district must assess whether
the records must be disclosed under the Nebraska Public Records law.

aQ: If an ICE agent requests records relating to school employees (such as Social Security
Numbers), should the district provide such information?

A: No. Nebraska law generally prohibits the disclosure of a teacher, administrator or full-
time employee’s personnel file.!! In addition, the Nebraska Public Records law allows a public
body to refuse to provide “personal information in records regarding personnel of public
bodies other than salaries and routine directory information.”** The term “routine directory
information” should be interpreted not to include an employee’s Social Security Number due
to identity theft concerns. An ICE agent seeking such information must obtain a subpoena.

3. ICE Agents and Schoo! Employees
Q: If an ICE agent requests to speak with a school employee, should the district grant the
request?
A It depends. As noted above, federal law allows an enfarcement officer to “interrogate

any alien or person believed to be an alien as to his right to be or to remain in the United
States.”!® Therefore, if an ICE agent requests to interview a schoo! employee, the district’s
response will depend on why the employee will be interviewed. If the ICE agent believes that
the employee may not be in the United States lawfully, then the district should not interfere
with the investigation. However, if the ICE agent seeks to interview a school employee to
acquire information about other individuals who may not be lawfully present in the United
States, then the district should consider requiring that the district’s legal counsef be present in
the interview, due to concerns with student confidentiality and employee privacy matters.

13 Neb. Rev. Stat. § 79-8,109.
12 Neh. Rev. Stat. § 84-712.05(7).
3.81.5.C. § 1357{a)(1).



Q: If an ICE agent asks a school employee if any students are in the country illegally,
should the school employee respond?

A: No. In Plyler v. Doe, the United States Supreme Court has held that a school district
cannot refuse to educate a student based on the student’s immigration status.’ NDE Rule 19
also prohibits as a pre-condition to enrollment proof that a student is lawfully present in the
United States.’> A federal district court has held that a state statute requiring schools to
report the “illegal” status of any parent, guardian, enrollee or pupil conflicted with the Plyler
decision and was, therefore, unconstitutional.’® Thus, an employee’s reporting of unfawfully
present students could violate the holding of Plyler, NDE Rule 19 and potentially FERPA.

Q: If an ICE agent asks a school employee if any other employees or members of the
community are in the country illegally, should the school employee respond?

A: This is a district decision. If the employee is speaking as a school employee, the district
can determine what employees should and should not say. The district also has the discretion
to decide whether to allow such an interview to occur on school property or during school
hours.

4, ICE Agents and Students

Q: If an ICE agent requests to speak with a student, what should the district do?

A: This will depend on board policy and district practice. An ICE agent has the authority
under federal law to “interrogate any alien or person helieved to be an alien as to his right to
be or to remain in the United States.”"” Thus, an ICE agent has the right to interview a student
who is suspected to be unlawfully present in the United States. If an ICE agent makes such a
request, the district should refer to board policy on law enforcement officials interviewing
students, including whether to inform the student’s parents of such an interview.

If the ICE agent represents that the investigation is not focused on whether the student is in
the country illegally, then the district should follow the same practice as if a local police officer
requests to interview students about potential criminal activity.

i piyler v. Doe, 457 U.S. 202 (1982).

15 NDE Rule 19.003.02E.

' League of United Latin Am. Citizens v. Wilson, 908 F. Supp. 755, 774 (C.D. Cal. 1995).
178 14.5.C. § 1357(a)(1).



a: If an ICE agent requests to interview a student at a different location (other than
school property}, what should the district do?

A: Inform the student’s parent, guardian or responsible relative, unless child abuse is
suspected. Neb. Rev. Stat. § 79-294 governs what school officials must do when a student is
removed from school premises.’® Under the statute, when a school official releases a minor
student to a law enforcement official for the purpose of removing the minor from the school
premises, the school official must take immediate steps to notify the parent, guardian, or
responsible relative of the student of (1) the fact that the student was released to the law
enforcement officer; and {2) the location of where the student is being taken. Your board
policy should include a form for law enforcement officials to complete to satisfy this
requirement.

Notwithstanding the foregoing, if a law enforcement officer removes a student to
interview the student about suspected child abuse, then the school official shall provide the
law enforcement official with the address and telephone number of the student’s parent or
guardian. The law enforcement office then has the duty to inform the student’s parents of the
student’s whereabouts. It is unlikely, though possible, that an ICE agent would be involved in a
child abuse investigation.

Media Inquiries

Q: What should a schoof employee do if a member of the media requests an interview
with an employee or student {about immigration or any other subject]?

A: Each district should develop internal protocols addressing the handling of media
inquiries. A teacher interviewed in their capacity as a teacher does not have a right to speak to
the media. As such, all media inquiries to school personnel should be referred to the district’s
superintendent or other designated administrator. Any school personnel that receives
permission to give an interview as a school employee should be reminded of student
confidentiality laws. Districts should also have protocols in place to ensure that student
interviews are only allowed after parental consent has been given.

% 1t should be noted that Neb. Rev. Stat. § 79-294 refers to a “peace officer” as defined in Neb. Rev. Stat. § 49-801. The
term “peace officer” in § 43-801 includes “sheriffs, coroners, jailers, marshals, police officers, state highway patrol officers,
members of the National Guard on active service by direction of the Governor during periods of emergency, and all other
persons with similar authority to make arrests.” {emphasis supplied). Therefore, since ICE agents have statutory

authorization to make arrests, ICE agents would fit within the definition of a “peace officer” under § 49-801.

5



Rex Schultze

“rom: Justin Knight

.ent: Wednesday, February 22, 2017 10:07 AM

To: Rex Schultze; Greg Perry; James B. Gessford; Josh Schauer
Subject: Federal Law Update #16 (2/22/17)

Attachments: Fry v Napoleon.pdf

All:

This morning, the United States Supreme Court released its opinion in Fry v. Napoleon Community Schools
(attached). The Fry case arose from a dispute between a school district and a kindergarten-age special needs
students. The student's parents wanted the student to be allowed to bring a trained service animal into the
classroom to help the student. The district refused, noting that the student's TEP provided the student with a
school aide to provide one-to-one support for the student. Thus, the school reasoned, the service animal would
be "supertluous” for the student.

The student's parents filed suit, alleging that the district violated the student's rights under the ADA and Section
504. The parent's ADA/504 argument focused on the denial of accommodating the student's disability by
refusing to allow the support animal into the public school building. The parent’s argument reasoned that, since
a public library or theater could now lawfully prevent a service animal from entering a public building, the
district could not prevent the service animal, either. It is important to note that the face of the parent's lawsuit
only alleged that the district did not accommodate the student's disability under the ADA/504--the parents did
not contend that the student was denied a Free Appropriate Public Education ("FAPE"). The Office of Civil
Rights agreed with the parents, noting that the district's decision to refuse to allow the service animal was akin
to "requir[ing] a student who uses a wheelchair to be carried” by an aide or “requir[ing] a blind student to be led
[around by a] teacher” instead of permitting him to use a guide dog or cane."

The parties continued litigating this issue in federal court. In federal court, the key issue became whether the
parents were required to follow the IDEA's administrative procedures before filing suit. The district argued that
the parent's arguments under the ADA/504 overlapped with the denial of a FAPE. In other words, the district
argued that: even though the parents did not explicitly reference a denial of a FAPE, the parent's

arguments related fo the student's denial of a FAPE. (If the denial of a FAPE was involved, then the parents
were required to follow the IDEA resolution process.) The parents disagreed, arguing that they had not gone
through the TDEA's hearing process because the issue of accommodating the service animal was separate from
and unrelated fo the FAPE issue and that the [DEA administrative process only applies to the denial of a
FAPE.

In today's decision, the Supreme Court sent the case back down to the lower court to determine (1) whether the
parents previously pursued any remedy through the IDEA process and (2) whether the claims did, in fact,
overlap with an argument that the student was denied a FAPE.

Although the Supreme Court's holding may seem procedural and inconclusive, the court's opinion is noteworthy
for two reasons. First, the Supreme Court clearly signaled that it remains committed to the requirement that a
parent must follow the IDEA exhaustion procedures if there is even a hint of an allegation that the student has
not received a FAPE. Put simply, even an indirect challenge to a student's FAPE requires the IDEA's
administrative process to be followed. (This is good for school districts because it likely decreases the number

- of permissible lawsuits against the districts.) Second, the Supreme Court also made clear that, if a parent does
not actually contend that their student was denied a FAPE, then the parent's suit may proceed without an IDEA

1



administrative proceeding. (This could be more challenging to districts faced with similar accommodation
issues).

Mistricts with service animal issues and/or related matters should consult with their legal counsel for individual
~ ssessments under the /7y case.

Please do not hesitate to contact us with any questions or concerns.
Sincerely,

Justin Knight

Justin Knight

Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400

Lincoln, NE 68508

(402) 476-9200 Phone

(402) 476-0084 Fax

iknight@perrylawfirm.com

This email (including attachments) may be attorney-client privileged and confidential information covered by the Electrenic Communications Privacy Act (18 U.S.C.
§§ 2510-2621) and any and all other applicable law, and is intendad oniy for the use of the individual or entity named in this message. If the reader of this message
is not the intended recipient or the employes or agent responsible for delivering the message to the intended reciplent, the reader is must inform the sender
immediately, and any retention, dissemination, distribution or copying of this communication is strictly prohibited. The sender believes that this emait and any
attachments are free of any virus or other defect. However, the recipient must ensure, and is ultimately responsible for ensuring, that this message and any
attachmants are virus-free prior to opening or downloading this message and any attachments, and no responsibility for any computer defect wili be accepted by
2erry, Guthery, Haase & Gessford, P.C., L.L.O. or the sender in any way.



Rex Schultze

Trom: Justin Knight
. '-__-'_‘:;:j';.ént: Wednesday, February 22, 2017 6:38 PM
To: Rex Schultze; Greg Perry; James B. Gessford; Josh Schauer
Subject: Federal Law Update #17 (02/22/17)
Attachments: DeVos Statement.pdf; Dear Colleague - 02.22.17 pdf
All:

Transgender Guidance Update: This evening, the U.S. Departments of Education and Justice jointly
announced that they have withdrawn and rescinded guidance issued under the Obama Administration relating to
accommodations for transgender students in certain situations, including bathroom use. The new guidance is
attached. The Obama-era guidance generally required that districts allow transgender students to use the
bathroom of the gender with which they identify.

Under the guidance issued today, the agencies noted that "in this context, there must be due regard for the
primary role of the States and local school districts in establishing educational policy." Secretary DeVos issued
an announcement on the new guidance (attached).

The takeaway of this development for Nebraska school districts is that districts should continue to work with
students on a case-by-case basis to evaluate and find beneficial solutions for each transgender student, as well as
other appropriate stakeholders. Arguably, the new guidance provides districts with more flexibility in finding a

- successful accommodation for each transgender student and other individuals in the school building. However,
‘he courts have not yet definitively resolved legal challenges to transgender policies under Title VIL. Asa
result, districts looking to implement changes as a result of this new guidance should consult with legal counsel.

It is also likely that this new development will affect the United States Supreme Court's approach to the pending
case of G.G. v. Gloucester County School Board. The Gloucester case focused on challenging the Obama
Administration’s guidance. Since that guidance has been rescinded, the Supreme Court may render the issues
moot. Oral arguments in the case are set for March 28, 2017, giving the Court about one month to decide how it
will proceed.

Correction: In the Update sent this morning (Update #16), there is a typo in the third sentence of the second
paragraph ("now" should be "not"). This sentence should read: "The parent's argument reasoned that, since a
public library or theater could not lawfully prevent a service animal from entering a public building, the district
could not prevent the service animal, either.” Sorry for any confusion.

Please do not hesitate to contact us with any questions or concerns.

Sincerely,

Justin Knight



Justin Knight
Perry, Guthery, Haase & Gessford, P.C., L.L.O.
233 South 13th Street, Suite 1400
-.Lincoln, NE 68508
'02) 476-9200 Phone
" 402) 476-0094 Fax

iknight@perrylawfirm.com

This emall {including attachments) may be attorney-client privileged and confidential information covered by the Electronic Communications Privacy Act (18 U.S.C,
§§ 2510-2521) and any and all other applicable law, and is intended only for the use of the individual or entity named in this message. If the reader of this message
is not the intended recipient or the employee or agent responsible for delivering the message to the intended recipient, the reader is must inform the sender
immediately, and any retention, dissemination, distribution or copying of this communication is strictly prehibited. The sender believes that this emall and any
attachments are free of any virus or other defect. However, the recipient must ensure, and is ultimately responsible for ensuring, that this message and any
attachments are virus-free prior to opening or downloading this message and any attachments, and no responsibllity for any cemputer defect will be accapted by
Perry, Guthery, Haase & Gessford, P.C., L.L.O. or the sender in any way.



Dear Colleague Letter
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), or email us at; Ed.Languaze Assistance@ed. gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificuftad en entender el
idioma inglés, puede, sin costo algune, solicitar asistencia lingiistica con respecto a esta informacion

electronico a; Ed Lanzuage Assistance @ed. zov.

TR NEEA THEY: MRERERE, HEFEARBERM , SOUEREBRARIE #
FURESIRBIARTS , EESIEMHESEN., RS mRESn e EiRd, REEEAH HE
S EEERTREOEEANE S , BAE 1-800-USA-LEARN  (1-800-872-5327)  (FE3EME AT H4R © 1-800-

Théng bao danh cho nhirng ngudi cd kha ndng Anh ngir han ché&: Néu quy vi gap khd khan trong viéc
higu Anh nglt thi quy vi ¢6 thé yéu cau céac dich vu hd trg ngdn ngit cho cc tin tibe chia B danh cho
cong ching. Cac dich vu hd tro ngdn nglt nay déu mién phi. Néu quy vi mudn biét thém chi tiét vé cac
dich vu phién dich hay théng dich, xin vui long goi s 1-800-USA-LEARN (1-800-872-5327) (TTY:
1-800-877- 8339), hodc email: Ed. Language Assistance @ed. gov,

Hoi Ol=AHE QI8 BT A0S oldlote Ol HES0| UL 2%, ReS HE ME(o| Yol e o
O X8 MHIAE Q35H 2= QELICEL 0245 010 X8l MB|AE RFRE HESEULL SSHOILE HA A
H A0 CHEH REMIEE M Tt EQ5HAl A2 FEHHS 1-800-USA-LEARN (1-800- 872-5327) E= M2} Eof
018 FEHHE 1-800-877-8339 £ O|HQFA Ed.Language.Assistance@ed.gov 22 H246HA[7] HEE
Ligh

Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa naghbibigay ng
serbisya ha pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyo ng dagdag na impormasyon tungkol sa mga serbisyo kaughay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339}, 0
mag-email sa: Ed.Language Assistance @ed.gov.,

YeepoMAeHUe A5 AUL, C OFPaHUYEHHLIM 3HAHUEM aHTAMACKOTO A3bIKA: ECAM BbI MCNbITLIBaETE
TPYOHOCTM B NOHUMAHUKM AHTTIMIACKOTO A3bIKA, Bbl MOMETE NONPOCHUTh, YTOBLI BaM NPefoCTaBuIu
nepesof MHPOPMaLMK, KOTopy MuHucTepeTeo OBpasoBaHus AOBOOMT 00 Bceobluero ceeneHus. 31oT
nepesoj npefocTasaseTcs HecnaaTHo. ECM Bkl XoTvTE NOAyYMTL Honee nogpobHyie uHdopmaumio ob
YCIyrax YCTHOTO 1 MMCEMEMHOD NepeROAd, 3B0HWUTe No TenedoHy 1-800-USA-LEARN (1-800-872-5327)
{chyxba ana cnabocnslwalx: 1-800-877-8339), um oTnpageTe cooblleHWe No afpecy:

Fd.Lancuyase Assistance @ad.gov.,
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February 22, 2017

Dear Colleague:

The purpose of this guidance is to inform you that the Department of Justice and the Department of
Education are withdrawing the statements of policy and guidance reflected in:

s Letter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for
Policy, Office for Civil Rights at the Department of Educatien dated January 7, 2015; and

* Dear Colleague Letter on Transgender Students jointly issued by the Civil Rights Division of
the Department of Justice and the Department of Education dated May 13, 2016,

These guidance documents take the position that the prohibiticns on discrimination “on the basis of
sex” in Title 1X of the Education Amendments of 1972 (Title 1X), 20 U.S.C. § 1681 et seq., and its
implementing regulations, see, e.g., 34 C.FR. § 106.33, require access to sex-segregated facilities based
on gender identity, These guidance documents do not, however, contain extensive legal analysis or
explain how the pasition is consistent with the express language of Title IX, nor did they undergo any
formal public process.

This interpretation has given rise to significant litigation regarding school restrooms and tacker rooms.
The U.S. Court of Appeals for the Fourth Circuit concluded that the term “sex” in the regulations is
ambiguous and deferred to what the court characterized as the “novel” interpretation advanced in the
guidance. By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to
hiolegical sex and that, in any event, the guidance was “legislative and substantive” and thus formal
rulemaking should have occurred prior to the adoption of any such policy. In August of 2016, the Texas
court preliminarily enjoined enforcement of the interpretation, and that nationwide injunction has not
been overturned.

Ir addition, the Departments believe that, in this context, there must be due regard for the primary role
of the States and local school districts in establishing educational policy.

In these circumstances, the Department of Education and the Department of Justice have decided to
withdraw and rescind the above-referenced guidance documents in order to further and more
completely consider the legal issues involved. The Departments thus will not rely on the views
expressed within them.



Dear Colleague Lefter Page 2 of 2

Please note that this withdrawal of these guidance documents does not leave students without
protections from discrimination, bullying, or harassment. All schools must ensure that all siudents,
including LGBT students, are able to learn and thrive in a safe environment, The Department of
Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and
will explore every appropriate opportunity to protect all students and to encourage civility in our
classrooms. The Department of Education and the Department of Justice are committed to the
application of Title IX and other federal laws to ensure such protection.

This guidance does not add requirements to applicable law. If you have questions or are interested in
commenting on this letter, please contact the Department of Education at ocr@ed.gov or 800-421-3481
(TDD: B800-877-8339); or the Department of Justice at education@usdoj.gov or §77-292-3804
{TTY: 800-514-0383).

Sincerely,
/s/ /s/
Sandra Battle T.E. Wheeler, I|
Acting Assistant Secretary for Civil Rights Acting Assistant Attorney General for Civil Rights

.S, Department of Education U.S. Department of Justice
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U.S. Secretary of Education DeVos Issues Statement
on New Title IX Guidance

U.S. Department of Education sent this bulletin at 02/22/2017 07:14 PM EST
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U5 DEPARTMENT OF EDUCATION

FOR IMMEDIATE RELEASE:
Feb. 22,2017

CONTACT:
Press Office, (202) 401-1576 or pressiies.ooy

U.S. Secretary of Education Betsy DeVos Issues Statement on New Title IX Guidance

We have a responsibility to protect every student in America and ensure that they have the
freedom to learn and thrive in a safe and trusted environment. This is not merely a federal
mandate, but a moral obligation no individual, school, district or state can abdicate. At my
direction, the Department’s Office for Civil Rights remains committed to investigating all
claims of discrimination, bullying and harassment against those who are most vulnerable in
our schools.

The guidance issued by the previous administration has given rise to several legal questions,
As a result, a federal court in August 2016 issued a nationwide injunction barring the
Department from enforcing a portion of its application. Since that time, the Department has
not enforced that part of the guidance, thus there is no immediate impact to students by
rescinding this guidance,

hitps:f/content.govdelivery.com/accounts/U SED/bulleiins/1890330
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2/2212017 U.S. Secretary of Education DeVos Issues Statement on New Title IX Guidance

This is an issue best solved at the state and local level. Schools, communities, and families
can find — and in many cases have found — solutions that protect all students.

I have dedicated my career to advocating for and fighting on behalf of students, and as
Secretary of Education, I consider protecting all students, including LGBTQ students, not
only a key priority for the Department, but for every school in America,

We owe all students a commitment to ensure they have access to a learning environment that
is free of discrimination, bullying and harassment.

The new guidance can be found [iees.
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PERRY LAW FIRM FEDERAL UPDATE - #18
DATE: FEBRUARY 24, 2017

A. U.S. Supreme Court Requests Clarification in Transgender Case

Of Counsel
John M. Guthery
Richard D. Sievers
C. Kelley Baker
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Ernest B, Perry (1876-1962)
Arthur E. Perry (1910-1982)

R.R. Perry (1917-1999}
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Last night, in light of the federal government withdrawing its transgender guidance (addressed in
Update #17), the United States Supreme Court requested that the parties in G.G. v. Gloucester County
School Board clarify how the federal government’s recent action affects the pending case. Indeed, the
Clerk of the Supreme Court entered the following on the case’s docket:

Feb 23 Reguest from the Clerk that the parties submit their views on how this case should proceed in light
2017 of the guidance document issued by the Depariment of Education and Department of Justice on
February 22, 2017. The parties' views should be in the form of lelters delivered to the Court and
served upon counsel by 2,00 p.m. on Wednesday, March 1, 2617
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PERRY LAW FIRM FEDERAL UPDATE - #19
DATE: MARCH 1, 2017

A. ESSA Regulation Repeal Introduced in U.S, Senate

Senator Lamar Alexander, the Chairman of the Senate Committee on Health, Education, Labor and
Pensions, introduced Senate Joint Resolution 25 in an effort to repeal the Every Student Succeeds Act
("ESSA”) State Plan and Accountability regulations. The Congressional Review Act allows for the
repeal of certain regulations if both the President and Congress pass a resolution in favor of repeal.
As you may recall, the U.S. House of Representatives already passed a resolution. President Trump
has promised to sign off on the repeal effort. If the repeal is approved, the U.S. Department of
Education would then be required to draft new regulations.

The practical effect of the repeal will result in a significant delay in the implementation of the ESSA.
As way of background, the ESSA (spanning over 1,000 pages) was signed into law on December 10,
2015. Five months fater, on May 31, 2016, the Department of Education released its 83-page
Proposed Rule on Accountability and State Plans. During the subsequent two-month comment period
(from May 31, 2016 to August 1, 2016}, the Department received 21,070 comments on the Proposed
Rule, Nearly four months after the close of the comment period, the Department published the Final
Rule on November 29, 2016. The Final Rule included an additional 90 pages of regulatory guidance.
In addition, several aspects of the Proposed Rule were significantly revised after the Department
received comments.

As you can see, in the event that these regulations are repealed, the timeline for issuing a new
Proposed Rule, receiving comments and finalizing a new Final Rule could span six months to a year, at
a minimum. Given that we are already in the month of March, 2017, it is highly unlikely that the ESSA
will be fully implemented during the 2017-2018 school year (as the law was intended). Therefore,
assuming that the regulations are repealed, then NDE and Nebraska districts will find themselves in
another year {or two) of uncertainty.



B. Executive Order Targets Regulations (Again)

Speaking of repealing regulations, President Trump recently signed an Executive Order {attached)
instructing each agency to establish a Regulatory Reform Task Force to “evaluate existing regulations

. and make recommendations to the agency head regarding their repeal, replacement, or
modification, consistent with applicable law.” Further, the Task Forces are to identify regulations that
“eliminate jobs, or inhibit job creation; are outdated, unnecessary, or ineffective; impose costs that
exceed benefits .. .”

The elimination, revision or replacement of federal regulations in certain areas of the law could
significantly affect Nebraska public school districts. We will continue to monitor changes in federal

regulations.

C. NDE Delays ESSA implementation Timeline

The Nebraska Department of Education planned to present the first draft of its ESSA State Plan to the
State Board of Education during the Board’'s March 3, 2017, meeting. However, we spoke with NDE
staff today who informed us that NDE’s internal timeline has been delayed as a result of the federal
government revising the ESSA State Plan template. Thus, the Board will not review a draft of the ESSA
State Plan on Friday. NDE will wait until the federal government distributes the revised template
hefore adjusting its internal timeline.

Nonetheless, NDE still plans on holding “Stakeholder Listening” sessions across the state this month.
A list of the sessions can be found here: https://www.education.ne.zov/ESSA/Index him!

D. Parties in Transgender Case Ask Supreme Court to Continue with The Case

On February 22, 2017, the United States’ Departments of Education and Justice jointly rescinded the
Obama Administration’s transgender guidance relating to bathroom accommodations. The following
day, the United States Supreme Court asked both parties in the G.G. v. Gloucester County School
Board case to address how the rescission of the transgender guidance affects the pending case. The
Supreme Court gave both parties until 2:00 p.m. today {(March 1, 2017} to inform the Court of how
they would like to Court to proceed.

Today, both parties filed their written arguments (attached) with the Supreme Court. There had been
speculation that the school board would ask the Court to dismiss the case, given that the repeal of the
transgender guidance largely resolved the issue for the school district. However, in today’s filings,
both parties requested that the Supreme Court continue with the case and address other remaining
issues. Of note, the student (G.G.) asked the Court to proceed with the case to clarify how Title IX
applies to transgender students in schools.



Given that oral arguments in the case are currently scheduled for March 28, 2017, the Court is
expected in the next few weeks to decide how to proceed. There is a strong possibility that the Court
will drop the case from its docket, given that the primary issues in the case were focused on the (now
repealed) transgender guidance. However, the Supreme Court could keep the case. If the Court
continues with the case, the Court will, in all likelihood, delay oral arguments and ask the parties and
federal government for additional briefing on the remaining issues. As a result, if the Supreme Court
keeps the case, it will probably be May or June before an opinion is released.

E. 5th Circuit Allows Federal Government More Time to Consider FLSA Changes

As noted in prior Updates, the Trump Administration has been considering how to address the Obama
Administration’s changes to the Fair Labor Standards Act’s regulations, including the increase in the
minimum weekly salary threshold. A federal court in Texas blocked the changes from going into
effect. The government then appealed that decision. Recently, the federal government {citing
changes in the new Administration) requested, and the 5th Circuit Court of Appeals granted, another
delay for the federal government to file a brief in the pending case. The federal government now has
until May 1, 2017, to file its brief. If the Trump Administration repeals or modifies the changes to the
FLSA regulations, then the case will likely be dismissed since the issue will be resolved.

F. Presidential Address and National School Choice Legislation

Last night, President Trump addressed a joint session of Congress. During his speech, President
Trump asked that national “school choice” legislation be introduced in the coming months:

Education is the civil rights issue of our time. | am calling upon Members
of both parties to pass an education bill that funds school choice for
disadvantaged youth, incfuding millions of African-American and Latino
children. These families should be free to choose the public, private,
charter, magnet, religious or home school that is right for them.

It is too early to speculate on what such a bill would look like, how it would interact with other federal
laws or how such legislation would affect Nebraska public school districts. Nonetheless, we will
continue to monitor for such legislation.
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Earlier this week, the Speaker of the House released his plan to “repeal and replace” the Affordable
Care Act. A copy of this proposed legislation (called the “American Health Care Act”) is attached.
Given that the legislative process will probably change the bill (as currently drafted), we do not devote

a significant discussion to the content of the bill.

points are worth noting for Nebraska public school districts:

However, after reviewing the bill, the following

% Employer Penalties. The bill eliminates all “pay or play” penaities that currently exist under

the Affordable Care Act.

Although the bill does not explicitly repeal the requirement that

employers offer coverage to all employees who average 30 hours per week, this clarification
would be addressed in an amendment or through regulations. (In any event, since emplovyers
would not face any penalties under the bill, there would be no enfercement mechanism to
require offers of coverage to employees averaging 30 hour per week). Further, the penalty
provision would be retroactive to 2016, so no employer would face any penalties for the 2016
calendar year.

Medicaid Cutbacks. The bill would result in cuts to various Medicaid programs. Under the bill,
Medicaid funds would “shift” to different sources. The bill does not make clear how much
Medicaid funds would be reduced or where these funds would be diverted. This clarification
will likely occur through amendments or regulatory guidance. Many school districts receive
significant money from Medicaid. It is difficult to see how the bill's approach to Medicaid
would result in anything but reduced Medicaid funds to school districts.

End of Reporting. The bill does not specifically eliminate an employer’s reporting obligations,
such as Forms 1094-C and 1095-C. However, the employer-related provisions of the bill would
effectively eliminate the need for any employer reporting requirements.




B. Transgender Supreme Court Case Continues in Lower Court

The United States Supreme Court has decided that it will not address the pending transgender case of
G.G. v. Gloucester County School Board. After the federal government rescinded the Obama-era
transgender guidance, many of the issues in the case no longer applied. After the Supreme Court
decided against continuing with the case, the court sent the case back down to the lower courts.

Days after the Supreme Court dismissed the case from its docket, the student asked the U.S. Court of
Appeals in the Fourth Circuit to enter an emergency order to allow the transgender student (G.G.) to
use the bathroom of his choice until he graduates from high school. That motion is attached. At this
point, it seems likely that this case (and other similar cases} will continue to be litigated in the courts
until the Supreme Court definitively resolves the issue.

C. Senate Votes to Repeal ESSA Regulations

This week, the U.S. Senate voted to repeal two Obama-era Every Student Succeeds Act (“ESSA”)
regulations: {1) state plan and accountability rules and (2) teacher preparation rules. President Trump
is expected to sign off on the repeal of both regulations, which will result in the complete repeal of
both regulations. As outlined in prior Updates, the repeal of these regulations will likely delay the
implementation of the new ESSA rules across the country, including Nebraska.

i is worth noting that the ESSA is only authorized through the end of the 2020 fiscal year. As a result,
it is possible that the ESSA regulations may not be implemented for a full school year before Congress
must decide whether to re-authorize the ESSA.



Thomas M. Haase
James B. Gessford
Rex R. Schultzg***
Daniet F. Kaplan
Gregory H. Perry
Joseph . Bachmann*
R.J. Shortridge*
Jeanette Stull

Corey L. Stull*
Joshua I. Schauner*
Derek A. Aldridge**
Tustin J. Knight*##*#
Charles F. Kaplan

A U.S. Department of Education Releases New ESSA State Plan Application

P ATTORNEYS AT LAW

PERRY, GUTHERY, HAASE & GESSFORD, P.C., L.L.O.

233 SOUTH 13TH STREET, SUITE 1400
LINCOLN, NEBRASKA 68508
TELEPHORE (402) 476-9200 = FAX (402) 476-0094
www.perrylawfirm.com

PERRY LAW FIRM FEDERAL UPDATE - #21
DATE: MARCH 16, 2017

Of Counsel
John M. Guthery
Richard D. Sievers
C. Kelley Baker

*Also Admitted in Iowa

** Also Admitted in Kansas

** Also Admitted in Wyoming
**+* Also Admitted in Colorado

Einest B. Perry (1876-1962}
Arthur E. Perry (1910-1982}

RR. Perry (1917-199%)
Edwin C. Perry {1931-2012)

Despite the Congressional repeal of the regulations under the Every Student Succeeds Act (“ESSA”)
{covered in prior Updates), this week, the United States Department of Education released an
abbreviated application (attached) for States to complete to develop their ESSA accountability plans.

This application was released prior to the ESSA’s deadline of April 3, 2017 for certain states to submit
their ESSA State Plan. (Nebraska chose to delay its submission until September 18, 2017). On the face
of the new application, the only major difference is the role of stakeholders. The Obama-era language
included the following:

Each [State] must engage in timely and meaningful consultation with
stakeholders in developing its consolidated State plan . . . The
stakeholders must include the following individuals and entities and
reflect the geographic diversity of the State:

The Governor or appropriate officials from the Governor’s office;
Members of the State legislature;

Members of the State board of education, if applicable;

LEAs, including LEAs in rural areas;

Representatives of Indian tribes located in the State;

Teachers, principals, other school leaders, paraprofessionals,
specialized instructional support personnel, and organizations
representing such individuals;

Charter school leaders, if applicable;

Parents and families;

Community-based organizations;

Civil rights organizations, including those representing students

with disabilities, English learners, and other historically
underserved students;
Institutions of higher education (IHEs);

Employers;
Representatives of private school students;
Early childhood educators and leaders; and
The public.



On the other hand, the revised application contains the following:

In its consolidated state plan, each [State] may, but is not required to,
include supplemental information such as its overall vision for improving
outcomes for all students and its efforts to consult with and engage
stakeholders when developing its consolidated state plan.

As such, the new accountability template allows, but does not require, stakeholder engagement.
Although this change has been viewed as controversial in parts of the country, it is worth noting that
the Nebraska Department of Education has been holding “listening to our Stakeholders” Sessions
across the State of Nebraska. As we understand, NDE will continue to hold these sessions, as
previously planned.

Overall, since NDE has until September 18, 2017, to submit its ESSA State Plan, this change likely will
not affect Nebraska public schools. However, once NDE releases its ESSA State Plan, Nebraska schools

should take note of any changes that NDE will undertake to comply with the ESSA.

B. Is Coaching “Teaching” Under the Fair Labor Standards Act?

Under the Fair Labor Standards Act {“FLSA”), employers are generally required to pay employees at
least the federal minimum wage {currently $7.25 per hour) and overtime for any hours beyond 40
hours worked in a week. However, the FLSA provides an exception for certain employees, including
those with the primary duty of teaching.? Indeed, the FLSA does not require that teachers be paid the
federal minimum wage or overtime. On the other hand, most classified staff are subject to the FLSA’s
minimum wage and overtime provisions. One issue that has concerned schools for years has been
whether community coaches (community members employed by a district solely for the purpose of
coaching) are more like teachers or classified staff members.

In 2009, under President Bush, the Department of Labor’s Wage and Hour Division {“WHD") issued an
advisory opinion that, in essence, held that “coaching is teaching.” Under this approach, a community
member who coaches would not need to be paid the federal minimum wage or overtime. However,
shortly after President Obama took office, the WHD withdrew this opinion. As a result, schools have
been in a state of uncertainty since 2009,

This week, we formally requested that the WHD clarify its position on whether coaching is “teaching”
under the FLSA. Based on our informal conversations with the WHD, we are cautiously optimistic that
we will receive a response definitively resolving this issue. We will keep you updated on any formal
response that we receive.

129 C.F.R. 541.303.



C. Health Care Replacement Law Timeline Raises Uncertainty for Schools

Despite criticisms of the recently proposed American Health Care Act (“AHCA”), the Wall Street
Journal reports that Congressional leaders still intend to enact a new health care law by the end of
April, 2017.%2 Congressional leaders have evidently acknowledged that changes to the AHCA will likely
be adopted in the near future.?

The replacement health care law could leave school districts in a state of flux during the 2017-2018
school year. Initially, one of the key provisions of the AHCA is the elimination of employer penalties.
Many schools currently have negotiated agreements referencing the Affordable Care Act ("ACA”)
penalty provisions. In addition, schools subject to the ACA penalties have offered certain employees
insurance that the district would not otherwise offer. Therefore, schools may be forced to plan—and
plan quickly—for insurance offerings during the 2017-2018 school year.

Next, the AHCA eliminates the penalties for individuals not carrying health insurance. Without this
penalty in place, it is possible that some district employees could decline to enroll in the district’s
coverage, especially in cash-in-lieu districts, without any alternate coverage.

Further, the AHCA would change the structure of health insurance marketplaces. In part, the AHCA
would allocate the amount of tax credit subsidies differently than the ACA. Under the AHCA, young
people would he eligible for more tax credit subsidies to reduce their net premiums. (This change is
mostly in response to health insurance companies’ criticisms that not enough young people are in the
marketplace to offset the risks of insuring older people). If this proves to be true, then it is possible
that a greater number of young district employees will decline insurance through the district (to
ohtain cheaper insurance through the marketplace), especially in cash-in-lieu districts.

If some {or all) of these changes take place, then it is likely that the cost of health insurance will
change. However, at this point, based on our understanding, Blue Cross Biue Shield will not change
any rates or coverage options during the 2017-2018 school year. With that being said, districts that
plan to negotiate beginning in the fall of 2017 should plan to incorporate any such changes.

D. President’s Executive Order and Budget Proposal Cuts Education Funding, Programs

President Trump’s latest Executive Order (attached) requires that every federal agency submit a plan
to “reorganize” each department “in order to improve the efficiency, effectiveness, and accountability
of” each federal agency. As part of the plan, every agency must consider, among other things,
“whether some or all of the functions of an agency, a component, or a program are appropriate for
the Federal Government or would be better left to State or local governments or to the private
sector.” It has been reported that Betsy DeVos, the Secretary of the Department of Education, has

% peterson, et al, “GOP Plan Hits Snag with Own Senators,” The Wall Street Journal, {(March 15, 2017).
31d.



already started reviewing programs within the Department of Education to determine whether any
programs should be eliminated or reduced.

Additionally, this week, the White House released its proposed 2018 budget. The proposed budget
would reduce funding to the U.S. Department of Education by $9 billion. Although the specifics of the
budget have not yet been released, the following takeaways of the summarized budget may be
relevant to Nebraska public schools:

¢ School Choice: The budget would increase “investments in public and private school choice
programs” by $1.4 billion, including an additional $168 million in charter school funding, $250
million for a new private school choice program and $1 billion for additional Title | funding for
the purpose of “encouraging districts to adopt a system of student-based budgeting and open
enroliment that enables Federal, State, and local funding to follow the student to the public
school of his or her choice.”

* IDEA: The budget would maintain the current level of funding for IDEA programs {currently at
$13 billion per year).

e Grant Programs: The budget eliminates various federal grant programs, including the 21st
Century Community Learning Centers program.

» OCR: The budget does not reduce funding for the Office of Civil Rights. Some have wondered
whether the OCR would lose funding under the Trump Administration.

The summary of the budget is attached.
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A. United States Supreme Court Releases Endrew F. Decision

Does the Individuals with Disabilities Education Act (“IDEA”) require that a student receive some
educational benefit or that a student receive some educational benefit? This issue was before the
United States Supreme Court in the Endrew F. case.!

The case centered on Endrew, a student from Colorado with autism. When Endrew reached the
fourth grade, his parents were dissatisfied with the school’s special education services. Endrew’s
behavior was a consistent problem in school: “Endrew would scream in class, climb over furniture and
other students, and occasionally run away from school.” By the fourth grade, Endrew’s parents
believed that his academic and functional progress had stalled and that his IEP was not effectively
improving his performance. As a result, when Endrew reached the fifth grade, his parents asked for a
“thorough overhaul” of the district’s approach to Endrew’s behavioral problems. The district declined
to change its overall approach, so Endrew’s parents enrolled him at a private school that specialized in
educating children with autism.

Endrew made good progress at the private school. Around six months after Endrew enrolled in the
private school, Endrew’s parents met with the public school district to determine if Endrew couid be
placed back in public school. An agreement could not be reached and Endrew’s parents filed for
reimbursement of the private school’s tuition. To qualify for a tuition reimbursement, the parents
were required to show that the public school deprived Endrew of a free and appropriate public
education (“FAPE").

The lawsuit made its way through the various federal levels. The courts struggled with the issue of
whether the district provided Endrew with a FAPE when his IEP objectives were “sufficient to show a
pattern of, at the least, minimal progress.” The Tenth Circuit Court of Appeals sided with the school
district, noting that a student receives a FAPE if the IEP is calculated to confer “some educational
benefit.”? Endrew F's parents disagreed with this standard and asked the United States Supreme
Court to determine that the IDEA requires an educational benefit that is “more than de minimis.”

YENDREW F., A MINOR, BY AND THRQUGH HIS PARENTS AND NEXT FRIENDS, JOSEPH F. AND JENNIFER F., v. DOUGLAS
COUNTY SCHOOL DISTRICT RE—1, No, 15-827.

2 Emphasis in original.



Thus, the Supreme Court had to decide what standard to apply in determining whether a FAPE has
heen provided.

The Court rejected the “de minimis” test. The Court also rejected the parent’s test that a FAPE be
“opportunities to achieve academic success, attain self-sufficiency, and contribute to society that are
substantially equal to the opportunities afforded children without disabilities.”

Ultimately, the Supreme Court held that a FAPE “requires an educational program reasonahly
calculated to enable a child to make progress appropriate in light of the child’s circumstances.” That
the focus is on a “reasonable” test is illustrated by the Court’s statement that “the question is
whether the IEP is reasonable, not whether the court regards it as ideal.”

This case could have a significant effect on special education services being provided across the
country, including in Nebraska.
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A. Health Care Law Faces Uncertain Future

Last week, the United States House of Representatives scheduled several votes on the American
Health Care Act (“AHCA”}. As a reminder, the AHCA would have repeated and replaced parts of the
Affordable Care Act (“ACA”). Ultimately, last Friday, the Speaker of the House cancelled a vote on the
AHCA, reasoning that the AHCA did not have a sufficient number of votes to pass. Over the past few
days, reports have suggested that Congressional leaders were working to craft a revised bill that
would have garnered enough support to pass, but those talks appear unsuccessful. As a result, the
ACA remains the law of the land, at least for now. With the ACHA (at least for now) in the rearview
mirror, districts may wonder: what is next?

At the outset, on his first day in office, President Trump signed an Executive Order instructing federal
agencies to ease the burden of the ACA, Thus, even though Congress has not repealed the ACA, it is
still possible that federal agencies could effectively nullify the law. For one, the IRS could decline to
prosecute penalties against any individuals or employers under the law. In addition, the Department
of Health and Human Services could relax certain marketplace restrictions to allow more flexibility to
insurers. In short, the federal agencies could still work to restructure the effect and enforcement of
the ACA.

Congress’s next big task appears to be tackling tax reform. Yet, it seems difficult to draft
comprehensive tax reform without addressing at least some health care issues, such as tax credits and
deductions. Therefore, it does not appear that changes in health care law is actually as “dead” as
some may lead you to believe. (As an aside, if Congress does enact comprehensive tax reform,
Nebraska school districts will need to take note to adjust any payroll, employee benefits, and other
compensation arrangements.)

Finally, it is no secret that the insurance industry does not like uncertainty in the law. The uncertainty
over the health law is amplified by the timing of the recent inaction and potential future action.
Specifically, within the next month, most health insurers must decide whether they will offer
insurance in the Marketplaces next year. In addition, over the next few months, state regulators
begin requiring health insurers to submit proposed rate increases. Without any further guidance, it
seems likely that insurance companies will offset this uncertainty with an increase in rates, including
an increase in rates for group plans.
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DATE: APRIL 7, 2017

A. New Internet Rules Raise Legal issues for Schools

President Trump recently signed H.J, Res. 34 into law, a measure under the Congressional Review Act
that rescinded several internet privacy rules, In short, the Obama-era rules prohibited internet
service providers (the companies that provide access to the internet, such as Time Warner,
Windsteram, etc.) from sharing and selling customer information (such as web browsing histories)
with other companies. The Trump Administration believes each internet service provider should be
allowed to determine what customer information can be shared with third parties, rather than a
blanket prohibition.

The rollback of these privacy rules has provided plenty of talking points for different groups. Some
groups argue that the elimination of the privacy rules will “level the playing field” for online marketers
and advertisers. (Web sites like Google already have the ability to sell customer information to third
parties for marketing purposes. Now, internet providers will have the same abilities as these web
sites.) Other privacy-oriented groups contend that online privacy should preempt financial gain.
Regardless of one’s personal feelings on this matter, one overlooked issue in this debate could be the
effect on schools,

As a reminder, the Family Educational Rights and Privacy Act (“FERPA”) prohibits the disclosure of
specified student information. With internet service providers now potentially having access to
student information, it is possible that a district could violate FERPA by allowing its internet service
provider to share such internet activity with third parties.

It is also worth noting that, under the Children’s Online Privacy Protection Act (“COPPA”), operators of
websites or online services cannot collect information about children under the age of 13. COPPA
incorporates certain responsibilities on schools to facilitate its requirements. Most websites include
COPPA disclosures. But it is not clear if internet service providers will follow suit. Thus, it is possible
for a district to unknowingly violate COPPA via its internet service provider sharing student
information.

At this point, schools should consider reviewing their internet service provider contracts to determine
if their contracts includes a provision on sharing information with third parties. If no such provision
exists, schools may consider talking with their internet service provider representative to include such
a provision to avoid violating any educational privacy laws.



