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The issues in this case are whether the Board has juris-
diction over a nonprofit corporation that operates a char-
ter school in Pennsylvania, and, if so, whether we should
nevertheless decline to assert that jurisdiction as a matter
of our discretion. We answer those questions yes and no,
respectively. Applying the Board’s longstanding test,’
we find that the Pennsylvania Virtual Charter School
(PVCS or the School) is not exempt from our jurisdiction
as a political subdivision of the Commonwealth of Penn-
sylvania within the meaning of Section 2(2) of the Na-
tional Labor Relations Act> Nor are there persuasive
reasons for the Board to exercise its discretion to decline
ta assert jurisdiction in this case. We explain these con-
clusions below. :

On January 5, 2015, the PA Virtual School Education
Assaciation, PSEA/NEA (the Union), filed a petition
seeking to represent a unit of approximately 83 full-time
and part-time kindergarten through grade 12 teachers and
academic support staff’ at PVCS. PVCS opposed the
petition, contending, under Chicago Mathematics & Sci-
ence Acadermy,’ that it is a political subdivision of the
Commonwealth of Pennsylvania.* On February i1,
2015, after a hearing, the Regional Director applied
Hawkins County and found that the School is not a polit-
ical subdivision: he found that the School was neither
created directly by the state so as to constitute a depart-
ment or administrative arm of the government ner is it
administered by individuals who are responsible to pub-
lic officials or the general electorate. PVCS sought re-
view of the Regional Director’s decision.”

| See NLRB v. National Gas Utility District of Hawkins County, 402
U.S. 600 (1971) {Hawkins County).

I Sec 2(2) of the National Labor Relations Act provides that the
term “employer” shall not include any state or political subdivision
thereaf

3359 NLRB No. 41 (2012).

 In Chicago Mathematics, the Board applied Hawkins County and
determined that a private nonprofit corporation that established and
aperated o public charter school in Chicago, Illinois was subject to the
Board's jurisdiction. Even though the Supreme Court’s decision in
NLRBv. Noel Canning, 134 §.Ct. 2550 (2014), rendered our decision in
Chicago Mathematics o nullity, PVCS, antucipating that the Board
would adopt its reasoning, continues to argue that the decision is distin-
guishable on its facts.

¥ On March 25, 2015, the Board granted the request for review, and
PVCS subsequently filed a brief in support of its position.

364 NLRBE No. 87

Our decision today is bascd on the facts of this case,
which involves the operation of a cyber charter school in
the Commonwealth of Pennsylvania established under
the P'ennsylvania Charter School Law, We are not an
nouncing a bright-fine rulc asserting jurisdiction ovei
charter schools nationwide.

Facts
Pennsylvania Charter School Law

The Pennsylvania Public School Code includes the
Charter School Law (CSL), which was enacted in 1997
and provides the framework for the establishment and
operation of charter schools, including cyber charter
schools providing remote instruction in Pennsylvania.
The CSL defines a “Cyber Charter School” as:

[Aln independent public school established and operat-
ed under a charter from the [Pennsylvania] Department
of Education and in which the school uses technology
in order to provide a significant portion of its curricu-
lum and to deliver a significant portion of instruction to
its students through the Intemet or other electronic
means. A cyber charter school must be organized as a
public, nonprofit corporation. A charter may not be
granted for a for-profit entity.

24 PS. § 17-1703-A.

A cyber charter school in Pennsylvania may be estab-
lished by individuals, by an organization such as a non-
sectarian college or museum, or by a corporation or asso-
ciation. 24 P.S. § 17-1717-A(a). Cyber charter schools
must admit any eligible student residing in Pennsylvania.
24 P.S. § 17-1724-A(a). Charter schools do not charge
tuition, but receive maost of their operating funds from
public sources, primarily the students’ home school dis-
tricts. 24 P.S. § 17-1725-A.

Pennsylvania charter schools are exempt from certain
state [aws and regulations that otherwise pertain to public
schools under the Public School Law, but are required to
comply with the statutes and regulations specified in the
CSL.° 24 PS. § 17-1715-A.

Under the CSL, at least 75 percent of a charter
school’s teachers must be state certified. The CSL gives
charter school employees the right to organize under the
state’s employee relations law, but they must do so in
bargaining units separate from public school employees’
bargaining units. The CSL also mandates that charter
school employees be enrolled in Pennsylvania’s Public
School Retirement plan, and charter school employees
must receive the same health care benefits as the public

& Those laws include the Pennsylvania Fair Educational Opportuni-
ties Act and the Antihazing Law, and certain provisions of the Public
School Code relating to pupil attendance, student academic standards
and assessment, prohibition against discrimination, civil rights, and
services and programs for children with dizabilities. 24 P.§ § 17-1732-
A
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school employees where the school is located. 24 P.5.
§ 17-1724-A(a)-(d),

The CSL specifies the information to be provided in an
application to create a charter school, including the cur-
riculum and courses to be offered, the manner in which
teachers will deliver instruction, the amount of online
time to be required for students, the technology to be
employed, and privacy and security measures to ensurc
student confidentiality. 24 P.S. § 17-1747-A.

Prior to 2002, applications to form cyber charter
schools were submitted to and reviewed by local school
boards. A 2002 amendment to the CSL, known as Act
88, now requires that applications be submitted to and
reviewed by the Pennsylvania Department of Education.
See 24 P.S. § 17-1741-A(a)(1).” The Depariment of Ed-
ucation also renews the charters of cyber charter schools.
24 P.S. § 17-1741-A(2).

Under the current structure, the Department of Educa-
tion reviews an application based on such criteria as “the
demonstrated, sustainable support for the cyber charter
school plan by teachers, parents or guardians and stu-
dents” and “the capability of the cyber charter school
applicant, in terms of support and planning, to provide
comprehensive learning experiences to students under
the charter.” 24 P.S. § 17-1743-A(f). Formal action ap-
proving or denying the application takes place after a
public meeting, with advance public notice consistent
with Pennsylvania’s “Sunshine Act.” 24 P.S. § 17-1745-
Afe). Prior to the enactment of Act 88, upon approval of
the application, the CSL provided that “[a] written char-
ter shall be developed which shall contain the provisions
of the charter school application and be signed by the
local board of school directors of a school district . . . and
the board of trustees of the charter school.” With the
enactment of Act 88, the charter is signed by the Secre-
tary of the Department of Education and the school’s
board of trustees. Either way, the CSL provides that the
written charter “shall act as legal authorization for the
establishment of a cyber charter school.” 24 P.S. § 17-
17435-A(f)(3). Thereafier, the charter is legally binding
on the reviewing entity, the cyber charter school, and its
board of trustees. A charter is issued for a period of no
less than 3 years and no more than 5 years. Id.

The CSL provides that a charter school’s board of trus-
tees shall have the authority to decide matters related to
the operation of the schoal, including budgeting, curricu-
lum, and operating procedures consistent with the
school’s charter, The trustees also have the authority to
employ the school’s professional and nonprofessional
employees, and establish their terms and conditions for
employment. 24 P.S. § 17-1716-A(a) & 17-1724-A(a).
The CSL further authorizes the trustees to appoint a chief
executive officer or other administrator to oversee and

7 We apree with the Regional Director that the 2002 amendment
does not affect our analysis.
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nmunage the operation of the charter school, 1inder thic
C51., a charter school’s trustees and administrators arc
“publlic officials” for purposes of state ethics and finan
cial discloswre laws. 24 P.S. § 17-1715-A(1 1), (12).

A charter school must submit an annual report to the
Department of Education so the latter may review ihe
school’s performance on various standardized tests and
other performance indicators to assure compliance and
operation consistent with the school’s charter and the
CSL. 24 P.S. § 17-1728-A, The Department of Educa-
tion has ongoing access to all records, instructional mate-
rials, and student and staff records of each charter school.
Id. The CSL provides that a charter may be revoked or
not renewed by the Department of Education if the
school’s financial or education obligations are not or
cannot be met, or if the school commits a material viola-
tion of its charter agreement, 24 P.S. § 17-1729-A.

The Pennsylvania Virtual Charter School

PVCS operates a public cyber charter school that pro-
vides educational services over the internet to approxi-
mately 3000 students who reside within Pennsylvania,
PVCS was founded in 200! when several individuals,
known as “the Founding Board” or “the Founding Coali-
tion,” organized and submitted a charter application to
the Norristown Area School District.

On about January 16, 2001, the Founding Board incor-
porated PVCS as a Pennsylvania nonprofit corporation to
operate for educational purposes. On February 12, 2001,
the school district approved the application and entered
into a Charter School Agreement with the School, which
the parties understood to “constitute a charter within the
meaning of the CSL.” The charter agreement set forth
the parties’ rights and responsibilities, including the
school district’s access to the School’s records to ensure
compliance with the charter and the CSL, and the school
district’s commitment to provide consulting and adminis-
trative support to facilitate the funding for the School.
Under the charter agreement, PVCS was required to pre-
pare and provide to the school district a copy of its annu-
al budget and an annual assessment of whether it was
meeting its goals and objectives. The charter stated that
PVCS and its governing board *shall operate in accord-
ance with the terms and provisions of the Application,
the duly adopted Bylaws and the CSL.” The charter was
issued for a 5-year term.

Pursuant to Act 88, the Department of Education re-
newed the School’s charter in 2006 and again in 2011.
The current charter expires June 20, 2016. The record
includes the School’s 2010 renewal application but not
the original application or 2006 renewal application.
PVCS’s 2010 156-page renewal application includes
comprehensive and detailed information about student
achievement, including lesson plans and the school cal-
endar, a teacher tumover and certification chart, the most
recent financial statements and a copy of the annual au-
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dit, a list of the board of trusices and their dates of ser-
vice and the capacity in whicli they served, enrollment
information, an attendance policy, and the Schoal safety
plan. The 2010 renewal application also includes refer-
ences to the original charter, as well as student achieve-
ment, cnroflment, and financial data from the last 10
years of the School’s existence.

PVCS’ bylaws, last amended September 26, 2011, set
forth the operating rules for the board of trustees—the
School’s governing board. Pursuant to its bylaws,
PVCS' current six-member board of trustees decides all
matters related to the School’s operations, including set-
ting the curriculum; hiring, firing, and disciplining em-
ployees; and setting wages for all staff. The board may
consist of a minimum of five and a maximum of nine
members, who serve 5-year terms with no term limits.
Under the bylaws, the board also appoints and removes
its own members, by majority vote of the trustees. PVCS
employs a chief executive officer and a chief financial
officer. Both the CEQ and CFO were appointed by and
report directly to the board of trustees. The board also
has the authority to remove the CEQ and CFO.

The initial board consisted of five trustees who were
selected by the Founding Coalition, and the by-laws state
that, to the extent possible, the board will continue to
consist of at least a parent of a student at the School, a
member of the business community, and a community
leader. Trustees are not paid and are not employed by
the School. The bylaws set forth grounds for a trustee’s
removal, including neglect of duty, self-dealing, or vio-
lating any of the obligations set forth in the charter
school agreement or CSL.

The board is responsible for ensuring that the School is
operated in compliance with the charter application and
all applicable laws, and ensuring that the School remains
financially viable. PVCS’ board sets wages for the
School’s staff: hires, fires, and disciplines its employees;
and establishes and maintains all policies and procedures
related to employment. The board determines the
School's curriculum, which cannot be changed without
the board’s approval and must be in compliance with the
state's established standards. The board also approves
and ratifies all contracts, authorizes all expenditures, and
adopts the School’s annual budget, which is prepared by
the CFO in consultation with the board’s Planning and
Budget Committee.

PVCS® board of trustees is subject to the Pennsylvania
Sunshine Act and must take all official action in public
meetings. The trustees, CEO, and other officials of the
School must file annual financial disclosure statements
and state ethics forms governing public officials.

The School’s operating budget is funded almost entire-
ly (97 percent) by the school districts where the students
reside, which transmit a set percentage of their annual
per capita student cost to PVCS. The remaining funding
(3 percent) comes from federal programs such as No

Child Lefi Behind and the Individuals with Disabilities
Education Act,

The Regional Director's Decision

This case is governed by the Board’s longstanding test
for considering claims of “political subdivision” status.
See Hawkins County, supra, 402 U.S, at 604-605. Under
that test, an entity may be considered a political subdivi-
sion if it is either (1) created directly by the state so as to
constitute a department or administrative arm of the gov-
ernment, or (2) administered by individuals who are re-
sponsible to public officials or to the general electorate.
Id. Here, the Regional Director found that PVCS is not
exempt from the Board’s jurisdiction under either prong
of the Hawkins County test. Regarding the first prong,
the Regional Director found that the record demonstrated
that a group of private individuals originally applied to
the local school district for the charter, and that the
school district then pranted the initial charter. The Re-
gional Director rejected the School’s contention that the
Department of Education’s two subsequent renewals of
the School’s charter demonstrated it had been created
directly by the state, reasoning that “the initiative to es-
tablish the [School] was undertaken by private individu-
als, and thus there was no enabling action by the Com-
monwealth.” The Regional Director further stated that
even if the Department of Education, and not the school
district, had granted the initial charter, he would still find
that PVCS was not created directly by the Common-
wealth. Rather, he found PVCS to be a corporate entity
with a charter to function as an independent public
school that acted more like a government subcontractor
than a governmental department. The Regional Director
further noted that in Chicago Mathematics, the Board
found that the state’s and local government’s financial
support of a charter school was not dispositive of politi-
cal subdivision status.

Regarding the second prong of Hawkins County, the
Regional Director found that the School's trustees and
administrators are not themselves public officials or re-
sponsible to public officials. Although the School’s ad-
ministrators, who are appointed by its board of trustees,
are designated as “public officials” by the CSL (24 P.S.
§ 17-713-A(11)), the Regional Director observed that the
designation is in the context of and for purposes of man-
dating compliance with state ethics and financial disclo-
sure regulations. Citing The Pennsylvania Cyber Char-
ter School, 6-RC-120811, 2014 WL 1390806 (April 9,
2014) (unpublished), the Regional Director reasoned that
the CSL’s reference to charter school trustees and admin-
istrators as “public officials” did not determine their sta-
tus under the National Labor Relations Act. The Re-
gional Director also relied in part on the fact that the
School’s teachers and administrators are subject solely to
private appointment and removal. Finally, the Regional
Director was unconvinced that the Department of Educa-
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lion’s rencwal of the charter was sufficient « vidence that
lrustees are responsible to public officials in the sense
contemplated by Chicago Mathematics and Hawking
County any more than a renewal of a government con-
tract converts a private contractor into a public agency.

The Contentions of the Parties

PVCS argues that it satisfies both prongs of the Haw-
kins County test because the Pennsylvania Department of
Education directly created it and it is administcred by
persons who are both public officials themselves and
responsible to other public officials in state government.

Regarding the first prong, PVCS notes that although
individuals submitted the application, the actual charter
that establishes a school is issued by the Department of
Education, PVCS relies on the CSL, which states: “The
charter, when duly signed, shall act as legal authorization
of the establishment of the charter school.” 24 B.S. § 17-
1745-A(f)(3) (emphasis added). Further, despite the as-
sertedly ministerial requirement that Pennsylvania’s
cyber charter schools be incorporated as nonprofit corpo-
rations, PVCS argues that they do not gain status as a
public school until such time as the Secretary of Educa-
tion issues a charter.

PVCS also contends that the clear intent of the state
legislature in enacting the CSL was that public cyber
charter schools function as part of the public school sys-
tem and as an administrative arm of the Commonwealth.
PVCS claims that the statute's detailed policies regarding
cyber charters’ operation within the public school system
support its view. For instance, state law places the em-
ployees of cyber charter schools within the public em-
ployee labor relations system. PVCS also relies on the
fact that the Department of Education now has direct
responsibility for granting and renewing applications for
cyber charter schools.

Regarding the second prong of Hawkins Couny,
PVCS argues that the Regional Director erred in con-
cluding that neither the board nor the Schoal’s admin-
istration are accountable to any state or local public offi-
cials. PVCS argues that, under Hawkins County, wheth-
er PVCS meets the second prong is “based upon a totali-
ty of the facts and circumstances,” which turns in large
measure an the relevant state law. Under this approach,
PVCS argues it is exempt for two reasons, First, it reit-
erates its argument that the CSL deems the board of trus-
tees to be “public officials.” 24 P.S. § 17-1715-A(11).
Thus, PVCS argues that although the bylaws provide that
new members are elected or removed by other members,
those other members are acting in their capacity as public
officials. PVCS further supports its view that PVCS is
accountable to the general electorate by arguing that trus-
tees (in its view, public officials) provide oversight and
guidance to PVCS' administrators, hire and discharge
employees, control the financial operations of the
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Schoil, and are responsible for submission [ the renew-
al applications to the Department of Education.

Second, PVCS argues the trustees-—again, in its view
public officials—directly oversee and are accountable to
other public officials, primarily the Secretary of Educa-
tion, by various means, including financial and audit re-
porting obligations, and the requirement to file an annual
report to ensure the School’s operations are in compli-
ance with the charter, CSL, and applicable state and fed-
eral regulations. Further, the Secretary issues and renews
the School’s charter. PVCS notes that the entirety of the
School’s funding consists of public state and federal rev-
cnue, and that PVCS is required to make its budget ac-
cessible to the public. PVCS also relies on a Basic Edu-
cation Circular (BEC) issued by the Department of Edu-
cation on October 1, 2004; the BEC explains that the
CSL provides the Department of Education with the
power to revoke a cyber school’s charter immediately if a
material component of a student’s education is not being
provided or if the cyber charter has failed to maintain
fiscal responsibility.?

Altemnatively, if the Board finds PVCS is not a politi-
cal subdivision, PVCS urges the Board to exercise its
discretion and decline jurisdiction. Tt argues that there is
only a de minimis impact on both commerce and em-
ployees, as there are only 14 cyber charter schools in
Pennsylvania. PVCS notes that the Board has discre-
tionarily declined jurisdiction over private schools.? Fut-
ther, PVCS asserts that a decision of the Board to decline
to assert jurisdiction would enable Pennsylvania to regu-
late its own labor relations, including its relationship
with the collective-bargaining unit here and to retain con-
trol over its own state educational system, specifically
school staffing. Exercising jurisdiction, however, would
effectively remove the state’s control over critical aspects
of its own public education system.

The Union’s position, articulated in its post-hearing
brief, is that PVCS is not exempt under either prong of
the Hawkins County test. In addition to relying on the
Regional Director’s findings and conclusions, the Union
notes that no conduct of the state is necessary or appro-
priate to initiate the creation of a charter schoal, and be-
cause no charter school would exist without the initiative
of private individuals and the authority of Pennsylvania’s
nonprofit corporation law, the first prong of the Hawkins
County test is not satisfied. Regarding the second prong,
the Union notes that the CSL does not require a specific
appointment/removal structure for trustees but is permis-
sive with respect to how the charter applicant will organ-

8 The BEC, issued by the Department of Education, serves as a guide
for charter schoals, school districts, parents, and students regarding the
CSL

? Contrary to the School’s ergument, the Board has long exercised
jurisdiction over both norprofit and for-profit private schoels See The
Windsor Schaol, 200 NLRB 991 (1972), Shatruck School, 189 NLRB
886 (1971).
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ize it. Asin The Pennsylvania Cyber Charter Scliool, &
RC—120811, 2014 WL 1390806, PVCS’ board of trus-
tees is appointed and removed entirely by fellow board
members, as diclated by the School’s bylaws. The Union
notes that the School’s bylaws address the grounds for
removal of a trustee, all of which require a majority vote
of the existing board, not any action by a state official.
The Union contends that it is dispositive that trustees are
appointed and subject to removal only by other trustecs,
and not any public official or public electorate.
Analysis

Section 2(2) of the National Labor Relations Act pro-
vides that the term “employer” shall not include any state
or political subdivision thereof. The term “political sub-
division” is not defined in the Act. In Hawkins County,
however, the Supreme Court observed that the legislative
history revealed that Congress enacted Section 2(2)

to except from Board cognizance the labor relations of
federal, state, and municipal govemments, since gov-
ernmental employees did not usually enjoy the right to
strike. In light of that purpose, the Board . . . has lim-
ited the exemption for political subdivisions to entities
that are either (1) created directly by the state, so as to
constitute departments ar administrative arms of gov-
emment, or (2) administered by individuals who are re-
sponsible to public officials or to the general electorate.

402 U.S. at 604—605 (foonotes omitted). Consistent with
that understanding, the Board has held that “[t]he plain lan-
guage of Section 2(2) ‘exempts only government entities or
wholly owned govemment corporations from its cover-
age—noat private entities acting as contractors for the gov-
emment.”™ Research Foundation of the City Univ. of New
York, 337 NLRB 963, 968 (2002), quoting Aramark Corp.
v, NLRB, 179 F.3d 872, 878 (10th Cir. 1999). Applying
these principles, we agree with the Regional Director and
find that PVCS is not a political subdivision of the Com-
monwealth of Pennsylvania under either prong of the Haw-
kins County test.
PVCS was Not “Created Directly by the State”

In order to determine whether an entity is a political
subdivision under the first prong of the Hawkins County
test, the Board determines first whether the entity was
created directly by the state, such as by a government
entity, legisiative act, or public official. If it was, the
Board then considers whether the entity was created so
as to constitute a department or administrative arm of the
government.'® Both of these subparts need to be met for
the employer to be exempt from the Act. We find that
PVCS fails the first prong of the Hawkins County test
because it was created by private individuals and not by a
government entity, special legislative act, or public offi-

10 Hawkins County, supra al 604, Hinds Connty Human Resource
Agency, 331 NLRE 1404 (2000)
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cial. Moicover, I''VCS was not created (o be an admini
trative arm of the government.

The Board has routinely found employing entities to
be exempt political subdivisions where they were created
by legislation or statute in order to discharge a state func-
tion.!! The Board has also found the first prong of Haw-
kins County satisficd where the employing entity was
created by an act of the judiciary, rather than the legisla-
ture.’? In contrast, the Board has consistently held that
entities created by private individuals as nonprofit corpo-
rations are not exempt under the first prong of Hawkins
County."® Furthermore, an eatity is not exempt simply
because it receives public funding or operates pursuant to
a contract with a governmental entity, as does PVCS.
The Board routinely asserts jurisdiction over private em-
ployers that have agreements with government entities to
provide services.” As the Board stated in Research

11 See, .., University of Vermont, 297 NLRB 291 (1989) (universi-
ty created directly by special act of Vennont General Assembly), New
York Institute for Education of the Blind, 254 NLRB 664, 667 (1581)
{corporation formed by special act of New York State legislature), New
Britain Institute, 298 NLRB 862 (1990) (institute incorperated by spe-
cinl act of Connecticut General Assembly and later established as pub-
lic library in accordance with state statutes governing public libraries).

11 Gee State Bar of New Mexico, 346 NLRB 674 (2006) (New Mexi-
co Supreme Court’s enactment of rule creating State Bar amounted to
direct creation by state govemnment).

13 For example, in Regional Medical Center at Memphis, 343 NLRB
346 (2004), the county commissioners dissolved the county hospital’s
authority contingent upon the formation of 2 not-for-profit health care
corporation (the employer) and the execution of a contract providing
that the “new” corporation would operate the previously-operated hos-
pital facilities. The Board found that because the employer was created
by private individuals as a nonprefit corporation, it was not established
by the county, despite the actions of the county commissioners. id. at
358.

The Board reached a similer conclusion in Research Foundation, su-
pra at 965, where private individuals created the employer a5 a not-for-
profit educational corporation under the New York State Educational
Law The Board stated that the “plain language” of Sec. 2(2) did not
exempt private entities acting as government contractors. 1d. at 968
Although the employer's purpose benefinted City University of New
York (CUNY), a public university, there was no indication that the
employer was intended to operate under the controf of a public entity
The creation of the employer under the State Educational Law did “not
constitute creation directly by the state or CUNY 30 as to constitute an
arm of the state or CUNY.” Ibid. See also Truman Medical Center v.
NLRB, 541 F 2d 570, 573 (8th Cir. 1981} (medical center organized
under Missouri not-for-profit swatute), Woodbury County Community
Action Agencp, 299 NLRB 554 (1990) (community action agency in-
corporated by private individuals under state law as nonprofit corpora-
tion); Economic Security Corp., 299 NLRB 562 (1990} (same). In
Enrichment Services Program, Inc., 325 NLRB 818 and fn. 13 (1998),
the Board overruled Woodbury and Economic Security Corp. on other
grounds, but did not disturb the principle that an entity must be created
directly by the state to be exempt under the first prong of Hawkins
County.

It See, e g., Connecticut State Conference Board, Amalgomared
Transit Union, 339 NLRB 760 (2003) (private employer that contracted
with the state to provide public bus service), Methodist Hospital of
Kentucky, 318 NLRB 1107 {1995), enfd. in relevant part sub nom.
Pikevifle United Methodist Hospital of Kentucky v. United Steelworkers
of America, 109 F.3d 1146 (61 Cir, 1997), cert. denied 322 U.5.994
(1997) (private business entity that performed health care services for
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Foundation, supra at 968, the “plain kiiouage af Sec

tion 2(2) does not exempl private entities cling a5 gov-
crnment contractors from the Board’s jurisdiction. Tur-
ther, “[t]he creation of the Employer by private individu-
als as a private corporation, without any stalc enabling
action or intent, clearly lcaves the Employer outside the
ambit of the Section 2(2) exemption.”"® Ihid.

Applying these principles here, we find that PVCS
does not share the “key characteristic of political subdi-
vision status” with those entitics that the Board has found
to be exempt. That is, PVCS was not created directly by
any Commonwealth of Pennsylvania government entity,
special statute, legislation, or public official, but instead
by private individuals as a nonprofit corporation.

Here, the School was founded in 2001, when a group
of private individuals, known as “the Founding Board”
or “the Founding Coalition,” organized and filed a com-
prehensive application for a charter from the Notristown
Area School District. After applying for the initial char-
ter, the Founding Board filed for nonprofit corporate
status with the Pennsylvania Department of State,
Thereafter, the charter was signed by the board of trus-
tees and the school district. There is no evidence that the
school district amended any part of the School’s charter,
or rejected the initial board of trustees. Thus, the Re-
gional Director correctly concluded under the CSL and
Board precedent that neither the school district nor any
state agency initially created the School; rather, it was
created by private individuals. See also The Pennsyiva-
nia Cyber Charter School, supra (“It may be that, absent
the [CSL], the entity would not have been created, but
that is not the relevant question under Hawkins County or
Chicago Mathematics. No doubt many private entities
would not exist but for the public contracts they camy
out; they nevertheless are not *‘administrative arms of the
government’ (in the words of Hawkins County).”). Nor,
as the Regional Director correctly observed, is the De-
partment of Education’s involvement in the subsequent
renewals of the School’s charter significant. It does not
change the fact that the School was established by pri-
vate individuals.

the state), Jefferson County Community Center, Ine., 259 NLRB 186
(1981}, enfd. 732 F 2d 122 (10th Cir. 1984), cert. denied 469 U.S. 1086
{1984) (employer that contracted with or was licensed by the state to
perform services for citizens with special needs); NLRB v. Parents and
Friends of the Specialized Living Center, 879 F.2d 1442 (7th Cir 1989)
(same),

' Two decisions by the Seventh Circuit are instructive on this issue.
Se¢ NLRB v. Parents and Friends of the Specialized Living Center,
supra (enforcing a Board order asserting jurisdiction aver 2 not-for-
prafit corporation that operated a residential facility for adults with
disabilities pursuant to a contract with a state agency); and NLRSB v,
Kemmerer Village, Inc., 907 F.2d 661, 663 (7th Cir. 1950) (finding that
a nonprofit corporation operating a foster home was not a political
subdivision; abserving that “[t)here are no public directors here. There
18 nothing but a state subsidy, and what is implicit in a state subsidy—
that the enterprise is seeking to accomplish something that the state
wants accomplished. That cannot be enough .., ")

Citing the CSL, PVCS argucs that until a charter is
signed by (he Secrelary of the Department of Education,
there is no school, and that the Regional Direclor com-
mitted prejudicial error by not finding that slate action is
required to crealc a charter school. We are not persuaded
by this argumenL. Although the CSL provides that the
Department of Education issues the charter, we find that
the Faunding Coalition’s incorporation of the School as a
nonprofit entity and its promulgation of the School’s
governing and operating documents “crcated” the
School. In sum, we conclude that PVCS was not “creat-
ed directly by” the Commonwealth,

It is therefore unnecessary to examine whether PVCS
is an administrative arm or department of the govern-
ment. See Regional Medical Center at Memphis, 343
NLRB at 358 (upon finding that employer was not creat-
ed by the State, Board stated that employer could be ex-
empt under Hawkins County only under second prang
analysis i.e., “only if officials who are responsible to
public officials or to the general electorate administer
it"); Enrichment Services Program, 325 NLRB at 819
{same). Nevertheless, we find that PVCS fails this ele-
ment of the prong one test, as well. To begin, we do not
find merit in PVCS’ reliance on the CSL’s characteriza-
tion of cyber charter schools as “independent public
schools” or charter administrators as “public officials” to
argue that PVCS is an administrative arm of the govern-
ment. It is federal, not state, law that governs the deter-
mination of whether an entity created under state law is a
political subdivision within the meaning of Section 2(2)
of the Act Howkins County, 402 U.S. at 602-603.
While state determinations about whether an entity is a
political subdivision are “worthy of careful considera-
tion,” these determinations do not contro]l whether a
charter school was created so as to constitute a depart-
ment or administrative arm of government and is thus a
political subdivision for purposes of the National Labor
Relations Act, especially where the state does not itself
operate those schools. Hinds County Human Resource
Agency, 331 NLRB at 1404, citing Hawkins County, 402
U.S. at 602. See also The Pennsylvania Cyber Charter
School, supra.'® The record supports the Regional Direc-
tor’s conclusion that “the [School] is a corporate entity
which holds a charter to function as an independent pub-
lic schaol, in a manner more akin to a subcontractor than
a department of government.”

Moreover, the School’s governing body—its board of
trustees—was established under the School’'s own char-
ter. The trustees are appointed by other trustees, for a 5-
year term, and are not subject to any term limits. In con-
trast, public school board members are elected by the

¥ Similarly, the fact that the CSL provides that employees of a char-
ter school may organize pursuant to Pennsylvania’s Public Employee
Relations Act is not controlling in determining whether PVCS is an
administrative arm of the government where the state itself is not oper-
ating the School. See id,
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volers in the school district for terms of 4 years, Under
the CSL, the board oversees the day-to-day operations of
the School, acts autonomously, and has the autharity 1o
decide all matters related to the operation of the School,
consistent with the School’s charter and applicable law.
The CSL states that the board shall determine the level of
compensation and all terms and conditions of employ-
ment of the staff. Additionally, matters such as quorum
and regularity of meetings are within the discretion of the
Schaol’s board of trustees, but are legislated for public
schools.

The School’s argument that the Department of Educa-
tion’s ability to revoke charters gives it more power over
charter schools than it does over public schools is also
unavailing. The power to revoke a charter is analogous
to a stale’s decision to cease subcontracting work to a
private employer that fails to satisfy the state’s standards.
1t does not convert the contractor into a state entity. See,
e.g. Research Foundation, supra, 337 NLRB at 968 (ex-
plaining that Section 2(2) does not exempt private enti-
ties acting as contractors for the government from cover-
age under the Act (quoting Aramark Corp. v. NLRB, 179
F.3d 872, 878 (10th Cir. 1999)).

Finally, we do not agree with the School’s argument
that the language of the CSL reflects the Common-
wealth’s intent to treat charter schools as part of its pub-
lic education system. To the contrary, by providing that
private individuals may establish and operate charter
schools, the Commonwealth has shown its intention to
permit others to establish and operate schools, albeit
within a framework of regulations fashioned by the
Commonwealth. Pennsylvania has, in effect, decided to
provide K through 12 education partly through its own
schools and partly through regulated private corporations
operating as government contractors. As discussed
above, for the purposes of the National Labor Relations
Act, a government contractor is not an arm of the state.

PVCS Is Not Administered by Individuals Who Are Re-
sponsible ta Public Qfficials or the General Electorate

Under the second Hawidns County prong, an entity
will be deemed a political subdivision if it is “adminis-
tered by individuals who are responsible to public offi-
cials or to the general efectorate.” In making this deter-
mination, the Board examines whether those individuals
are appointed by or subject to removal procedures appli-
cable to public officials . . .. ™" Hawkins County, supra
at 608. In some cases, the Board has also considered
whether additional factors demonstrate a responsibility to
public officials or the electorate. Here, for the reasons
that follow, we find it dispositive that none of PVCS’
governing board members are appointed by or subject to
removal by any public official. Hence, no further inquiry
is required.

Here, we draw on the reasoning of the decision in
Charter School Administration Services, 353 NLRB 394

(2008) (CS45). " finding that a private, for-profit corpo-
ration thit mana; cd and operated charler schools was not
a politica! subdivision of the State of Michigan. Tl
CSAS Board found that the members of CSAS’s govern-
ing board were not responsible to public officials or the
general eleciorate inasmuch as they were neither ap-
pointed, nor subject to removal, by public officials. Id. at
397-398. We are persuaded by that reasoning and adopt
it here.

We summarize the principles that the CS4S Board ap-
plied: in determining whether an eatity is administered
by individuals who are responsible to public officials or
the general electorate, the “relevant inquiry” is whether a
majority of the individuals who administer the entity—
the governing board and executive officers—are appoint-
ed by and subject to removal by public officials.'® The
Board examines whether the composition, selection, and
removal of the members of an employer’s goveming
board are determined by law, or solely by the employer’s
governing documents.'? Id. at 397.

Where the appointment and removal of a majority of
an entity’s governing board members is controlled by
private individuals—as opposed to public officials—the
entity is subject to the Board's jurisdiction. See, e.g.,
Research Foundation, supra (no exemption where em-
ployer’s bylaws, not state law, defined appointment and
removal of members of the board of directors); St. Paul
Ramsey Medical Center, 291 NLRB 755 (1988) (medical
center not a political subdivision because there was no
requirement that board of directors be public officials or
appointed and removed by public officials); Truman
Medical Center v. NLRB, 641 F.2d 570 (8th Cir. 1981)
(hospital’s goveming body was self-perpetuating board
of directors, majority of whom were not appointed by or
subject to remaval by public officials). Notably, in Tru-
man Medical Center, the court pointed out that the re-
sponsibility of the board of directors to public agencies,
“while undoubtedly heavy, derive[d] from the contractual
relations between [the hospital] and these political subdi-
visions, and is not the sort of direct personal accountabil-
ity to public officials or to the general public required to
support a claim of exemption under § 2(2).” Id. at 573.

The Board’s “sole focus” in CSAS was on the compo-
sition of the employer’s board of directors and to whom
those board members were accountable. The members of
CSAS’ board of directors were elected by the employer’s
shareholders, who could remove a director for or without

17 The two-member decision in €SAS was invalidated by New Pro-
cess Steel, LP v. NLRB, 130 5.Ct. 2635 (2010}.

18 Hawlins County, supra at 605, Aramark Corp. v. NLRB, 156 F id
1087, 1093 (10th Cir. 1998), vacated in part on rehearing en banc 179
F 3d 872 (10th Cir. 1999, Research Foundation, 337 NLRB at 969,
citing FiveCAP, Inc., 331 NLRB 1165 (2000); and Enrichment Services
Program, 325 NLRB at 819. “This requirement is consistently evi-
denced throughout Board decisions.” Regional Medical Center af
Memphis, 343 NLRB at 359,

19 Research Foundation, supra at 969,
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cavse.  Furthermore, CSAS' corporate officers were
elected or appointed by, and subject to removal by, the
board of dircctors. No person involved in running
CSAS’ corporate enterprise—not its board of directors,
execulive board, or administrative staff—was appointed
by or subject to removal by any public official, and there
was no indication that the board of directors or corporate
officers had any “direct personal accountability 1o public
officials or the general electorate”™ The CSA4S Board
concluded:

Simply stated, no person affiliated with [the charter
school], [the charter grantor], the relevant school dis-
trict, the Michigan Department of Education, nor any
other local or State official, has any involvement in the
selection or removal of any members of [CSAS’s]} gov-
erning board . . . . The members of [CSAS's] board of
directors are appointed by and subject to removal only
by private individuals and not by public officials. Given
the undisputed method of appointment and removal of
board members, we find that none of the board mem-
bers are responsible to public officials in their capacity
as board members and that, therefore, [CSAS] is not
“administered” by individuals who are responsible to
public officials or the general electorate [emphasis in
ariginai].

Supra at 398. The CSA4S Board declined to look to any oth-
er factors in making its determination, finding the nature of
the board’s appointment and removal dispositive.

Although PVCS operates only one school, and in that
sense is not a charter school management organization as
is CSAS, it is, nonetheless, a private corporation whose
governing board members are privately appointed and
removed. The methad of selection of PVCS’ governing
board trustees is dictated by its bylaws, and not by any
law, statute, or govemmental regulation. Those bylaws
provide that only sitting board members may appoint and
remove other PVCS board members. And only board
members may appoint and remove PVCS’ administra-
tors. Further, only board members may sit on PVCS’
various committees, including the nominating and gov-
ermance, finance, and personnel committees. The record
contains no evidence that any local or state official has
had any involvement in the selection or removal of any
members of the board of trustees, or in the hiring of the
School’s staff, including its CEO or CFQO. The bylaws
list the reasons for which a trustee may be removed, all
of which require a majority vote of the board.

We find no merit in PVCS’ arguments that the trustees
themselves are “public officials” under the CSL and that
the board of trustees are accountable to the Pennsylvania

3 Cape Girardeau Care Center, 278 NLRB 1018, 1019 (1986). In
Mar Del Plata Condominiunt Assn., 282 NLRB 1012, 1014 (1987), the
Board found no exemption where the employer was a privately owned,
operated and controlled corporation whose board of directors was cho-
sen by the corporation's sharcholders and responsible only to them.

Sceretary of Education, a public official, merely because
the Secrctary has oversight and authority to renew the
School’s charter. First, as discussed earlier, CSL’s *pub-
lic officials” designation alone fails to establish that trus-
tees and administrators are in fact public officials for the
purposes of the National Labor Relations Act, when the
cvidence demonstrates thdt PVCS’ board was created
and governed by its internal bylaws (the first board was
selected by the private citizens comprising the Founding
Coalition) and is a self-perpetuating entity. Sce Charter
School, supra, 353 NLRB at 397; Research Foundation,
337 NLRB at 969 (in considering this prong, the Board
considers whether the compasition, sclection, and re-
moval of the employer’s board of directors is determined
solely by law or solely by the employer’s own governing
documents.)

Second, that the School is subject to oversight and
regulation by the Secretary of Education is insufficient to
find that the School is accountable to a public official.
Critically, nothing in the bylaws allows the Secretary of
Education or any other public official to elect or remove
a trustee.

Given the undisputed method of appointment and re-
moval of PVCS’ board members, we find that none of
them are responsible to public officials in their capacity
as board members, and that, therefore, PVCS is not “ad-
ministered” by individuals who are responsible to public
officials or the general electorate.' We conclude, there-
fore, that PVCS is nat a political subdivision under the
second Hawkins County prong.

We recognize that the Board has, on accasion, referred
to additional factors. But it has done so only after mak-
ing a political subdivision finding based on its examina-
tion of the method of appointment and removal of an
entity’s governing board.® As the CSAS Board correctly

¥ Cf. Oklahoma Zoological Trust, 325 NLRB 171 (1997) (employer
exempt from Board jurisdiction where city mayor appointed its govern-
ing trustees), Compare Enrichment Services Program, supra at 818
(employer not an exempt political subdivision where less than a majori-
ty of its members of board of directors was comprised of public offi-
cials or individuals respansible to the general electorate), Connecticur
State Conference Board, 339 NLRB 760 (2003) (employer that had a
contract with the state to provide public bus service was not an exempt
political subdivision where its managers were not responsible 1o public
officials or the general electorate); Morristown-Hablen Hospital Assn.,
226 NLRB 76 (1976) {(privately incorporated entity that operated a
nonprofit hospital not an exempt political subdivision where, inter alia,
some trustees served on board of trustees because of their public posi-
tions, but majority of trustees were private citizens),

2 For example, after finding that the University of Vermont was a
political subdivision controlled by the State of Vermont because |2 of
21 trustees were publicly appointed, the Board noted “other factors
indicating that the University is a pelitical subdivision.” University of
Vermont, 297 NLRB at 295. Sce also Regional Medical Center at
Memphis, 343 NLRB at 360, Truman Medical Center v. NLRB, 641
F.2d at 572-573 fn. 2, and Cape Girardean Medical Care Center, supra
at 1018 fn. 5. The Supreme Court in Hawkins County, although finding
that the gas utility district was a political subdivision primarily because
the commissioners administering the district were appointed by an
elected county judge and were subject to removal at the request of the
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observed, the reference to other faclors merely supports
or reinforces the Board’s determination. Supra at 398
fi. 17. Where an examination of the appointment-and-
rernoval method yields a clear answer to whether an enti-
ty is “administered by individuals who are responsible 1o
public officials or to the general clectorate,” the Board’s
analysis properly ends.

PVCS Is Not a Political Subdivision and the Board
Should Not Decline to Assert Jurisdiction over PVCS*

In the alternative, PVCS argues that even if the Board
has statutory jurisdiction over PVCS, the Board should
nonetheless decline to assert jurisdiction over cyber char-
ter schools. PVCS points out that there are only 14 cyber
charter schools in Pennsylvania and asserts, on that basis,
that they only have a de minimis impact on interstate
commerce. Further, PVCS argues that if the Board exer-
cises jurisdiction, it would effectively supplant state con-
trol over its own public education system and the state’s
ability to regulate labor relations at those schools. We
reject those arguments.

Under Section 14(c)(1) of the Act, the Board may “in
its discretion . . . decline to assert jurisdiction over any
labor dispute involving any class or category of employ-
ers, where, in the opinion of the Board, the effect of such
labor dispute on commerce is not sufficiently substantial
to warrant the exercise of its jurisdiction.” But Section
14(c) of the Act manifests a congressional policy favor-
ing the assertion of discretionary jurisdiction where “the
Board finds that the operations of a class of employers
exercise a substantial effect on commerce.” Cornell
University, 183 NLRB 329, 332 (1970). The Board has
not hesitated to assert jurisdiction over nonprofit corpo-
rations and other entities merely because they perform

governor or county prosecutor, considered “other factors™ in determin-
ing whether the district operated in 2 manrer “so as to constitute (a]
department[] or administrative arm[] of the government.” 402 U.5. at
604, 608-609. The cxception is Rosenberg Library Assn., 269 NLRB
1173 (1984), in which the Board found that the employer was an ex-
empt political subdivision under prong two even though its trustees and
directors were nat appointed by public officials. The Board did not
discuss how the trustees and directors could be removed. Among other
factors, the Board noted that the respondent’s librartan alsa served as
the county and city librarian, and the respondent’s directors served as
directors of the county library's board. Id. at 1175 Those unique
circumstances are not present here, but to the extent Rosenberg can be
read to conflict with our decision today, it is overruled.

3 Although not pecessary to our determination that PVCS is not a
political subdivision under the second Hawkins County prong, addi-
tional facts supporting that finding are that PVCS hires its own em-
ployees and establishes their pay and benefits. Further, PVCS's board
of trustees retains control over PVCS’s operations, including selecting
and remaving and fixing the salaries of PVCS's officers, agents, and
employees and entering into contracts on behalf of PVCS. Additional-
ly, PVCS’s finance commitise is responsible for PVCS's overall finan-
cial management, and PVCS's board of directors approves PVCS's
annual budget.

 In light of our finding that PVCS is not exempt from the Actasa
political subdivision, it follows that PVCS is an “employer” within the
meaning of Sec. 2(2) of the Act  See Management Training Corp., 317
NLRB 1355, 1358 (1995).
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worls for state or local governments. See, c.g., Boys and
Girls Aid Soriety, 224 NLRB 1614 (1976); St. Afoysius
Home, 224 NI.RB 1344 (1976).

Although PVCS suggests that the Board not exercise
jurisdiction because cyber charter schools do not “exer-
cise substantial effect on commerce,” PVCS alone serves
about 3000 students and ils operating budget is in the
millions of dollars each year. And it is but one of 14
cyber charter schools in Pennsylvania. All of those
schools employ teachers and staff and purchase products
and services in the privale sector economy. Accordingly,
we reject PVCS® claim that Pennsylvania’s cyber charter
schools do not substantially affect commerce.?

PVCS’ further argument, that the Board’s assertion of
jurisdiction woutd supplant state control, is merely an-
other way of asserting that PVCS is a state school. But it
is not. Pennsylvania law does not mandate the estab-
lishment of charter schools as a means of fulfilling “the
state’s obligation to provide public education”; rather, it
permits others to establish them as an alternative to the
public schools. The Commonwealth having made that
choice, PVCS is subject to the same federal regulation as
are other private employers.?

Qur dissenting colleague goes a step further than
PVCS, arguing that the Board should decline to exercise
jurisdiction over all charter schools under Section
14(c)1), because, assertedly, charter schools have an
insubstantial effect on interstate commerce and the exer-
cise of jurisdiction would lead to instability and confu-
sion.?” We do not find those policy arguments persua-
sive.

First, we disagree with our colleague’s assertion that
charter schools have an insubstantial effect on interstate
commerce because K—12 education is “local in nature,”
and thus that labor disputes invoiving charter schools
will have largely localized effects because of their
“unique and special relationship” with the state. Our
colleague reasons that these are the same types of con-
siderations that the Board relied upon to exercise its dis-
cretion under 14(c)(1) to decline jurisdiction over the
horse racing and dog racing industries. The Board’s de-
termination to decline to exercise jurisdiction over the
racing industries, however, was a response to the unique
character of those industries, including the extensive in-

2 Moreover, we disagree with the dissent’s suggestion that charter
schools overall have an insignificant impact on intersate commerce.
Charter schools are a stgnificant, and growing, category of employers
in the education sector. From the school year 1999-2000 to 2012~
2013, the percentage of all public schools that were charter schools
increased from 1.7 to 62 percent, and charter schools have generally
increased in enrollment size aver time. Nationn! Center for Education
Statistics, Fast Facts, htips //nces ed sovifastiscts/displav.asp?id=30
(last visited July 18, 2016).

3 We note that the Commonwealth of Pennsylvania has not inter-
vened or otherwise endorsed the School's position in this proceeding.

27 The dissent does not address our finding that PVCS is not & politi-
cal subdivision under the Hawkins County test.
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volvercnt of siate regulatory bodic: to prescrve the in-
tegrity ol those activitics.?® Thus, those decisions do not
eslablish 11 gencral intent or inclination lo decline juri:-
diction ovcr any industry that may be regulated by the
state.”® Sec also Cornell University, supra 183 NI.RB at
332 (Section 14(c)(1) manifests a congressional policy
favoring the assertion of jurisdiction where the Board
finds that the operations of a class of employers exercise
a substantial effect on commerce).

Furthermare, even though charter schools may be sub-
Ject to state and local regulatory oversight, we find that
in many, if not most, respeets, charter school cases are
nat much different from other Board cases involving
government contractors, Many government contractors
are subject to exacting oversight by statute,*® regulation,
or agreement. Yet the Board routinely asserts jurisdic-
tion over private entities that provide services, under
contract, to governmental bodies.?’ “The plain language

3 NLRB Rules and Regulations, § 1033, 29 C.F.R. § 103.3 (“The
Board will not assert its jurisdiction in any proceeding under sections 8,
9, and 10 of the Act involving the horseracing and dogracing indus-
tries.™},

¥ Although our dissenting colleague advocates that the Board de-
cline jurisdiction over all charter schools, he also argues that the Board
should decline jurisdiction over PVCS in particular bacause the statutes
and regulations that govern Pennsylvania’s charter schools create a
“special relationship” between charter schools and the state similar to
the “unique relationship™ that led the Board to decline jurisdiction in
Temple University, 194 NLRB 1160, 1161 {1972). We find the facts in
Temple University to be clearly distinguishable from those here. Un-
like PVCS, Temple University was designated by the Commonwealth
of Pennsylvania as an instrumentality of the Commonwealth and a
“State-related university™; the Commonwealth's involvement in the
University’s financial affairs is “substantial, if not contralling”; and the
Commonwealth established the University’s board of trustees, of which
at least ane-third are appointed by public officials.

0 See, e.g., McNamara—Q"Hara Service Contract Act of 1965 (SCA)
(covering most federal conwractors), 41 U 8.C. §§ 351-358

A See, e.g., Connecticut State Conference Board, 339 NLRB 760
{2003) {employer managed and operated public bus system pursuant to
contract with state); Bergensons Property Services, 338 NLRB 883
(2003) (private corporation performed road work for State of New
Jersey);, Servicios Correccionales de Puerta Rico, 330 NLRB 663
(2000), enfd. 234 F.3d 1321 (D.C. Cir. 2000) (Delaware corporation
operated and managed prisns in Puerta Rico), Correctional Medical
Services, 325 NLRB 1061 (1998) (private employer provided health
care services at prisons pursuant fo contract with state),

Moreover, courts of appeals have routinely agreed with the Board's
assertton of jurisdiction over private employers who contract with
government entities. See, e.g., Aramark Corp. v. NLRB, supra at 874
(private corporation contracted with county of Florida and with the
Citadel, a military college owned and operated by State of South Caro-
lina), Pikeville United Methedist Haspital of Kentucky v. United Sieei-
workers of America, 109 F.3d 1146 (6th Cir. 1997), cert denied. 522
U.S. 994 {1997) (private entity operated hospital under lease from the
city), Teledvne Economic Development v. NLRB, |08 F.3d 56 {4th Cir
1997) (private employer operated Job Corps Center under contract with
Department of Labor); and NLRB v. Federal Security, Inc., 154 F.3d
751 (7th Cir. 1998} (private employer hired by Chicago Housing Au-
thority to provide security services)

We are not saying, as the dissent asserts, that government contractor
cases are exactly like charter school cases and therefore that the same
analytical framework applies in both. Rather, we observe that the
Board has routinely asserted jurisdiction over govemnment contractors,
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ol Section 2(2) ‘exempts only government entities or
whally owned povernment corparations from its cover-
age—nol privale entities acting as contractors for the
gavernment.”  Research Foundation, supra 337 NLRB
at 968, quoling Aramark Corp. v. NLRB, 179 F.3d at 878.

Sccond, we are not persuaded by our colleague’s con-
tention that we should decline jurisdiction over charter
schools because the fact-specific inquiry required under
Hawkins County pravides parties with no way to reliably
prediet whether they will be subject to the Board's juris-
diction, Every statutory coverage delermination requires
the Board to conduct an individual examination of the
facts, on a case-by-case basis, to determine whether cov-
erage is consistent with the Act. See, e.g., FedEx Home
Delivery, 361 NLRB No. 55 (2014) (Board set forth an
I1-factor test to determine whether an independent con-
tractor is an employee under Section 2(3) of the
Act); Oakwood Healthcare, 348 WLRB 686 (2006)
(Board set forth multi-factor test to determine whether an
employee js a Section 2(11) supervisor and thus excluded
from the Act’s coverage). Compare Northwestern Uni-
versity, 362 NLRB No. 167, slip op. at | (2015) (in case
of first impression, the Board declined to find universi-
ty’s football players to be statutory employees because
doing so “would not serve to promote stability in labor
relations”). The need for this case-by-case factual exam-
ination does not, alone, present a compelling reason to
exercise our discretion to decline to assert jurisdiction
over an entire class of employers. Moreover, we find
that a categorical exemption of charter schools would not
effectuate the purposes of the Act. Compare, e.g., San
Manuel Indian Bingo & Casino, 341 NLRB 1053, 1062—
1063 (2004) (finding categorical exemption for enter-
prises operated by Indian tribes not warranted and policy
considerations favor assertion of Board’s jurisdiction in
particular case), enfd. 475 F.3d 1306 (D.C. Cir. 2007),
with Yukon Kuskokwim Health Corp., 341 NLRB 1075
(2004) (exercising discretion to decline jurisdiction over
nonprofit health services program governed by members
of various Indian tribal governments). Although a case-
by-case analysis lacks the predictability of a categorical
exemption, it results in greater fidelity to the Act in each
case. And, as mare cases are decided, predictability will
no doubt emerge. See San Manuel, 341 NLRB at 1063.%

who similat to charter schools, provide public services and are subject
to government oversight and regulation.

31t is disingenuous for our colleague to rely on the Supreme Court's
Noel Canning decision to suggest that a Board determination regarding
Sec. 2(2) jurisdiction over a charter school will inevitably lead to a
protracted dispute, leaving a charter school and its employees unsure
about whether they are covered by the Act 134 SCL 2550 (2014).
The issuance of Noe! Canning required the Board to reconsider de novo
all of the decisions, including Chicago Mathematics, decided by the
Board when its membership included recess appointees whom the
Court later determined were invalidly appointed as a matter of constitu-
tional law. Td. at 2577 The circumstances underlying Noel Canning
were, in 2 word, unique, and are unlikely to reoceur
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mtrary to the dissent, we find that in this case, policy
con:iderations favor asscrting jurisdiction.  Declining
jurisdiction would deprive PVCS and its cmployecs of
the benefit of being covered by the Act. Relying again
on the racing industries rufings, the dissent claims that
the Board can assume that, if it declines to assert juris-
diction over labor relations at charter schools, the states
would be quick to assert their authority.® But the racing
industries are sui generis, and there is no guarantee that
Pennsylvania would act as the dissent presumes.

CONCLUSION

For all of these reasons, we find that PVCS is an em-
ployer within the meaning of Section 2(2) of the Act. As
PVCS satisfies the Board’s monetary jurisdictional
standards, we find that the Board should assert jurisdic-
tion over PVCS. Accordingly, we shall remand the case
to the Regional Director for further processing.

ORDER

The case is remanded to the Regional Director for ap-

propriate action,
Dated, Washington, D.C. August 24, 2016

Mark Gaston Pearce, Chairman
Kent Y. Hirozawa, Member
Lauren McFerran, Member

(SEAL) NATIOMAL LABOR RELATIONS BOARD

MEMBER MISCIMARRA, dissenting.

Section 2(2) of the National Labor Relations Act
(NLRA or Act) defines the term employer as “any person
acting as an agent of an employer, directly or indirectly,
but shall not include the United States or any wholly
owned Government corperation, or any Federal Reserve
Bank, or any State or political subdivision thereof™' In
NLRB v. Natural Gas Utility District of Hawlins Coun-
1,? the Supreme Court held that entities are “poitical
subdivisions” of a state if they are “either (1) created

8 Hialeah Race Course, 125 NLRB at 391. In fact, state regulation
of the racing industries long preceded any party asserting that these
industries were covered under the NLRA.

t Sec. 2(2) {emphasis added). Sec. 2(2) aiso excludes from the Act's
definition of emplayer “any person subject to the Railway Labor Act, as
amended from time to time, or any labar organization (other than when
acting as an employer), or anyone acting in the capacity of officer or
agent of such labor organization.”

1402 U.S. 600 (1971).

directly by the slate, so as to constitute departments or
administrative arms of the government, or {2) adminis-
tered by individuals who are responsible to public offi-
cials or to the general clectorate.™ .

In this casc, 1 do not address my colleagues’ finding
that The Pennsylvania Virtual Charter Schoot (PVCS or
the School) fails to constitute a “political subdivision™
under the test set forth in Hawkins County,* which would
mean the NLRB has statutory jurisdiction over PVCS
under Section 2(2) of the Act.> The existence of Section
2(2) jurisdiction here does not dictate the outcome of this
case or other charter school cases, for two reasons. First,
even if statutory jurisdiction exists under Section 2(2),
the Board may nonetheless decline to exercise jurisdic-
tion over charter schools as a class or category of em-
ployers, consistent with Section 14(c)(1) of the Act.
Second, the existence of Section 2(2) jurisdiction in the
instant case does not mean that the Board has Section
2(2) jurisdiction over other charter schools. Rather, un-
der the Hawkins County test, the question of Section 2(2)
jurisdiction over other charter schools depends on the
particular facts of each case, which vary significantly
because many different state and local laws govern the
creation, structure and operation of charter schools. For
example, I believe the Board Jacks Section 2(2) jurisdic-
tion in a different charter school case that has been de-
cided today, Hyde Leadership Charter School—
Brooklyn, 364 NLRB Neo. 88, slip op. at 9 (2016) (Hyde
Leadership) (Member Miscimarra, dissenting).

1 believe the Board should decline to exercise jurisdic-
tion over PVCS for two reasons, which are explained
more fully belaw.

First, I believe the Board should decline to exercise ju-
risdiction here and in other charter school cases, con-
sistent with Section 14(c)(1), because any dispute involv-
ing this “class or category of employers” will predictably
have an insubstantial effect on interstate commerce. This
conclusion is reinforced by the fact that state and local
issues overwhelmingly predominate the creation, struc-
ture and operation of charter schools, which exist for the
purpose of satisfying public education requirements be-
tween kindergarten and grade 12 (K~12) spanning ele-
mentary school, middle school and high school. Even if

114, at 604605

* My colleagues find that the School was not “created directly by the
state” Id, Although this makes it unnecessary to decide whether the
Schaol was created “10 constitute [a] department[] or administrative
arm[] of the govemment,” my colleagues also find that the School is
not a departrent or administrative arm of the government. Regarding
the altemative Hawkins County test—whether an entity is administered
by individuals wha are responsible to public officials or to the general
electorate—my colleagues find that the School was not admin istered by
individuals who are responsible to the requisite parties. Ido not reach
or pass on the question whether Sec. 2(2) jurisdiction exists in the in-
stant case, Even assuming it does, I would decline to exercise jurisdic-
tion for the reasans set forth below

5 As set forth abave, Sec. 2(2) excludes from the definition of the
term employer “any State or political subdivision thereof.”
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Section 2(2) jurisdiction exists over particular charter
schools because they fail to qualily as “political subdivi-
sions,” their creation, structure and operation are subject
to significant regulatory oversight by state and local au-
thorities, which varies greatly depending on the jurisdic-
tion and the particular charter schoal.

Second, separate from whether Section 2(2) jurisdic-
tion exists here, there is little question that Section 2(2)
Jjurisdiction will not exist in various other charter school
cases (see, e.g., Hyde Leadership, referenced above).
Morecover, based on the fact-specific inquiry required
under Hawkins County, there is no way for parties to
reliably determine, in advance, whether or not Section
2(2) jurisdiction exists, and this uncertainty will persist
given the length of time that it takes to obtain a Board
determination regarding Section 2(2) jurisdiction, not to
mention the uncertainty associated with potential court
appeals from any Board decision.

Therefore, even in the best circumstances, charter
school bargaining pursuant to our statute will likely in-
volve contrary views—or conflicting determinations—
about whether bargaining is governed by the NLRA, on
the one hand, or by relevant state or local labor laws ap-
plicable to public sector negotiations on the other. In the
worst circumstances, parties may engage in bargaining
for years pursuant to our statute —and resort to strikes,
fockouts and other economic weapons—only to learn
that (i) statutory jurisdiction under the NLRA does not
exist, (ii) applicable state or [ocal labor laws may have
been violated by the conduct of bargaining or resort to
economic weapons by one or both parties, or (iii) even if
years of Board and court litigation have vielded a deter-
mination that Section 2(2) jurisdiction exists, this juris-
diction may have ceased in the meantime based on
changes in state law or modifications to a school’s gov-
erning charter, which may entail further Board and court
litigation. Indeed, as described in Part B, the worst cir-
cumstances are evident here and in' Hyde Leadership,
resulting in a jurisdictional no-man’s iand for many years
in the past, and—in all likelihood—many years yet to
come.

The only certain outcome of the Board’s exercise of
Jjurisdiction here and in other charter school cases will be
substantial uncertainty and long-lasting instability. This
has already been demonstrated in the two charter school
cases decided today, as described more fully in Part B.
Accordingly, I believe the Board should decline to exer-
cise jurisdiction over PVCS, the charter school at issue in
this case. In Hyde Leadership, which the Board also
decides today, I have concluded that the Board does nat
have Section 2(2) jurisdiction; but even if Board jurisdic-
tion existed in that case, I likewise believe the Board
should decline to exercise jurisdiction for the reasons
explained below,

MERATIONAL LABOR RELATIONS BOUARD

Discussion

A. Charter School Labor Disputes Do Not Have o Suffi-
ciently Substantial Effect on Commerce to Warrant
Excreising the Board's Jurisdiction

Section 14(c)(1) states that the Board may exercise ils
“discretion . . . [to] decline to assert jurisdiction over any
labor dispute involving any class or category of employ-
ers, where, in the opinion of the Board, the effect of such
labor dispute on commerce is not sufficiently substantial
to warrant the exercise of its jurisdiction.”

In my view, charter schools constitute a class or cate-
gory of employers over which the Board should decline
to exercise jurisdiction, consistent with Section 14(c)(1).
I agrec with the reasoning of former Member Hayes, who
observed in another charter school case, Chicago Math-
ematics & Science Academy Charter School,’ that the
Board has declined to exercise jurisdiction over other
employers whose operations were “essentially local in
nature,” and where the states “exert substantial control
.. . through extensive regulation, including State regula-
tion of labor relations.™

The Board relied on these types of considerations
when it exercised its discretion under Section 14(c)(1) to
decline jurisdiction over the horse-racing and dog-racing
industries. For example, in Hialeah Race Course,? the
Board declined to exercise jurisdiction over horse race-
track employers because such operations “are essentially
local in nature.™® The Board reasoned that because race-
track operations “‘are permitted to operate by reason of
special State dispensation, and are subject to detailed
regulation by the States, we can assume that the States
involved will be quick to assert their authority to effectu-
ate such regulation as is consonant with their basic poli-
cy.”!" Subsequently, in 1973, the Board promulgated a
rule establishing that the Board will not assert jurisdic-

% Sec. 14(c)( 1) states that *[t]he Board, in its discretion, may, by rule
of decision or by published rules adopted pursuant to the Administra-
tive Procedure Act, decline to assert jurisdiction over any labor dispute
invalving any class or category of employers, where, in the opinion of
the Board, the effect of such labor dispute on commeree is not suffi-
ciently substantial to warrant the exercise of its jurisdiction Provided,
That the Board shall not decline to assert jurisdiction over any labor
dispute over which it would assert jurisdiction under the standards
prevailing upon August 1, 1959

7359 NLRB No. 41, slip op. at 12-14 {2012) {Member Hayes, dis-
senting). The Board decision in Chicago Mathematics was invalidated
by the Supreme Court's decision in NLRB v. Noel Canning, 134 § Ct,
2550 (2014), because some Board members who participated in Chica-
g0 Mathematies received recess appointments that were held w be
unconstitutional in Noe! Canning, Although Chicago Mathematics has
no precedential value, Member Hayes was a Senate-confirmed Board
member when he authored his dissenting opirtion in Chicago Mathe-
matics,

*Id,, slip op. at 12 (Member Hayes, dissenting)

" 125 NLRB 388 (1959)

1% 1d, at 391

"d
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tion in “any procecding . . . involving the horseracing
and dogracing industries.”'* The Board reasoned in part:

As the industries constitute a substantial source of rev-
cnue 1o the States, a unique and special relationship has
developed between the States[] and these industries[,]
which is reflected by the States’ continuing interest in
and supervision over the industries. . . . [W]e have con-
cluded that the operations of these industries continue
to be peculiarly related to, and regulated by, local gov-
ernments.

38 Fed. Reg. 9537, 9537 (1973).

Under Section 14(c)(1),"* I believe charter schools—
pethaps even more so than employers in the horseracing
and dogracing industries—are “essentially local in na-
ture” and have “a unique and special relationship” with
the state, with responsibility for performing functions
that are “peculiarly related to, and regulated by, local
govemments.”**

The responsibility to provide public K-12 education is
without a doubt a peculiarly state and local concem. The
Supreme Court has recognized as much repeatedly.
“[E]ducation is perhaps the most important function of
state and [ocal governments.” Brown v. Board of Educa-
tion, 347 U.S. 483, 493 (1954). “By and large, public

12 Section 1033 of the Board's Rules and Regulations

12 Cangress enacted Sec. 14(c)(L) to restore the Board's power to de-
cline jurisdiction over a class or category of employers after the Su-
preme Coust in two decisions—Office Employees Local 11 v. NLRB,
353 U.S. 313 (1957), and Hotel Employees Local 255 v. Leedom, 358
U.S. 99 (1958)—held that the Board had no such power. Sce New York
Racing Assn. Inc. v. NLRB, 708 F.2d 46, 52-53 (2d Cir. 1983). It has
never been questioned that the Board has the separate authority to de-
cline ta exercise jurisdiction in particular cases when exercising juris-
diction would not effectuate the policies of the Act. See NLRB v. Den-
ver Building & Construction Trades Council, 341 US. 675, 684
{1951), Northwestern University, 362 NLRB No. 167, slip op. at 6 fa.
24 (20135).

Under a “particular case™ analysis, the Board has declined 1o exer-
cise its starutory jurisdiction over a quasi-public institution of higher
education. See Temple University, 194 NLRB 1160 (1972). Although
the Board did not apply Sec. 14(c)1) in Temple University, its reason-
ing is supportive of my position here. In that case, the Board declined
to assert jurisdiction over Temple University—a private, nonprofit
university—after the Commonwealth of Pennsylvania enacted the
Temple University-Commonwealth Act, which provided for “the estab-
lishment and operation of Temple University as an instumentality of
the Commonwealth to serve as a State-related university in the higher
education system of the Commonwealth.” Id at 1160. The Board
found that the university had a “unique” relationship with the statc as a
“quasi-public higher educational institution” serving the purpose of
providing low-cost education for residents of Pennsylvania. Id. at
1161. Similar to the instant case, the Commonwealth of Pennsylvania
oversees Temple's operations and finances, funding comes largely from
public sources, and employees have the right to organize under the state
Public Employee Relations Act—all facts relied on by the Board in
declining jurisdiction. Id. at 1160-1161, Charter schools’ relationship
with the state provides an even more compelling basis for declining
jurisdiction over charter schools than the Board relied on in Temple
University because charter schools provide K~12 education, an even
more fundamental function of the state than university education.

W Hialeah Race Course, 125 NLRB at 391; 38 Fed. Reg. at 9537,

education in our Nation is committed to the control of
state and local authorities.” FEpperson v. Arkansas, 393
U.S. 97, 104 (1968). “No single tradition in public edu-
calion is mare decply rooted than local control over the
operation of schools; local autonomy has long been
thought essential both to the maintenance of community
concern and support for public schools and to quality
[sic] of the educational process.” Milliken v. Bradley,
418 U.S. 717, 741-742 (1974). “Providing public
schools ranks at the very apex of the function of a State.”
Wisconsin v. Yoder, 406 U.S. 205, 213 (1972).

Charter schools are a relatively recent development in
public education.’* In varying ways, they may provide
more options than have been afforded in the past by tra-
ditional public schools.'® However, charter schools are
an integral component of the K—12 system of public edu-
cation. Like traditional public schools, charter schools
must be tuition-free and open to all children.”” Also like
traditional public schools, charter schools are publicly
funded on a per-student basis, and state and local authori-
ties regulate and oversee charter schools.'®

The charter school at issue here—PVCS—operates
under substantial state regulation and oversight. The
School is chartered under Pennsylvania’s cyber charter
school law, 24 P.S. §§ 17-1741-A through 17-1751-A,
which applies to charter schools that educate children
over the internet. The School must comply with state
statutes and regulations concerning matters of fundamen-
tal importance in the operation of any school, including
academic standards, teacher certification, student attend-
ance, health, and safety.'" The Pennsylvania Department
of Education oversees compliance, and it evaluates com-
pliance annually and, in more depth, every 5 years when
determining whether to renew the school’s charter.®® The
school’s finances are also subject to annual state audit.®'
The Department of Education has “ongoing access to all
records, instructional materials and student and staff rec-
ords of each cyber charter school and to every charter
school facility” to ensure compliance with the law and

1$ In 1991, Minnesota enacted the first charter law, and the District
of Columbia and 41 other statss have since followed suit National
Alliance for Public Charter Schools, Charter School Data Dashboard-
Mational, hup //dashboard2 publicchaniers. org/National {last visited
June 27, 2016); see also Preston C. Green U, Bruce D. Baker, & Jo-
seph O. Oluwale, Having Jt Beth Ways: How Charter Schools Try ta
Obtain Funding of Public Schools and the Autonomy of Privase
Schools, 63 Emary L .J 303 (2013).

16 Nationa! Alliance for Public Chanter Schools, About Charter
Schools, http Jiwww publiccharters.org/get-ihe-tacts/public-charter-
schaals (last visited June 27, 2016); The Center for Education Refarm,
Just the FAQs—Charter Schools, htips-fiwww.edreform,com/2013/03
just-the-(ags-charter-schools (last visited June 27, 2016).

1714,

1 Green, Baker, & Oluwole, supra; The Center for Education Re-
form, Just the FAQs—Charter Schools, hups fhwww edreform.com’
2012/03/just-the-fags-charter-schools.

W24 PS5 §§17-17434, -1749-A,

024P 8 §17-1742-A.

124 P S 5§ 17-1719-A(9), -1749-A.
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the charter.® The Department of Education may revoke
any charler, even during its 1erm, for noncompliance,
poor student performance, and “lailure 1o meet generally
accepled standards of fiscal management or audit re-
quirements.”?

Pennsylvania’s cyber charler school law also gives
PVCS employees some of the rights of other public-
school employees. The School’s employees must have
the same health care benefits as emplayees of the local
school district, and if the School does not have iis own
retirement plan, employees must be enrolled in the Pub-
lic School Employces’ Retirement System.?* Employees
also have the right to form a union and bargain under
Pennsylvania’s Public Empldoyee Relations Act.®® Other
states and locales exercise similarly pervasive regulation
of and control over charter schools within their geo-
graphical jurisdiction.

As stated above, Section 14(c)(I) of the Act gives the
Board broad discretion to decline jurisdiction over labor
disputes involving a class or category of employers when
it believes “the effect of such labor dispute on commerce
is not sufficiently substantial to warrant the exercise of
its jurisdiction.™” In New York Racing Assn. Inc. v.
NLRB, 708 F.2d at 46, the Second Circuit explained that,
when determining whether to decline jurisdiction pursu-
ant to Section [4(c)(1), the Board should consider not
only “the dollar volume of business in interstate com-
merce,” but also whether “the states regulate a given in-
dustry” to an extent where “labor disputes in that indus-
try might well be reduced to the point where their impact
on commerce would be insignificant™:

Congress enacted no specific standards, nor did it re-
quire the Board to do so by regulation. The impact of
labor disputes on commerce is, of course, the overall
guide, but the dollar volume of business in interstate
commerce is not the only yardstick that the Board can
or should consider. Many other factors can be im-
portant. For instance, if the states regulate a given in-
dustry adequately, labor disputes in that industry might
well be reduced to the point where their impact on
comnmerce would be insignificant, whatever the volume
of interstate commerce in the industry. In deciding
whether to expend its limited resources to regulate one

Z24PS. § 17-1742-A(3).

D24 P.S. §§ 17-1729-A, -1 749-A,

24 P.5. §§ 17-1724-A(c)<(d), -1 749-A,

B 24 P.S. §§ 17-1724-An), -1749-A.,

% See supra fn, 18,

¥ The proviso requiring the Board to exercise jurisdiction in any
event if it would assert jurisdiction over a labor dispute “under the
standards prevailing upon August 1, 1959" is inapplicable here. There
were no standards for exercising jurisdiction over charter schools on
August 1, 1959, The first charter school was founded in 1992, See
Peter Jacobs, Here 's How America's First-Ever Charter School Got af
the Ground, Business Insider, June 20, 2015,
hup.iwww businessinsider com/insidesthe-first-charter-school-in-

america-city-geademv-2015-6 (last visited June 27, 2016).

industry, the Board must incvitably consider the effect
this will have on its cfforts in other industries that are
also involved in commerce, In formulating its policics
on particular industries, the Board must look al the sit-
vation nof just in one state, but nationwide. As the Su-
preme Court has noted, “where the duty to act turns an
matters of doubtful or highly debatable inference from
large or loose statutory terms”—in this case, the words
“sufficicntly substantial to warrant the exercise of [the
Board’s] jurisdiction”—*the very construction of the
statute is a distinct and profound exercise of discre-
tion.” . .. In short, when the Board decides whether the
exercise of ils jurisdiction is “warranted,” it does far
more than just measure the volume of commerce in-
valved, taking jurisdiction over the largest industries
and declining jurisdiction over the smallest.

New York Racing Assn. v. NLRB, 708 F.2d at 53-54 (quot-
ing Panama Canal Co. v. Grace Line, Inc., 356 U.S. 309,
318 (1958)).

In my view, the key facts here are that—even when a
particular charter school does not qualify as a political
subdivision of a state under Hawkins County—charter
schools operate as K—12 public schools, they are substan-
tially regulated under state and local laws, and they are
overseen by state and local authorities. Labor disputes
involving charter schools will have largely localized ef-
fects because of the state-and-local nature of charter
schools’ operations. Moreaver, because of the compel-
ling state and local interest in ensuring that charter
schools operate effectively to provide public education,
state law often aims to minimize the disruptive effects of
labor disputes involving charter schools. For example,
many states either limit the right of public school teach-
ers to strike or prohibit them from suiking altogether,
States typically apply the same laws to charter schooi
teachers® By minimizing the disruptions incident to
labor disputes, state laws necessarily diminish the effect
of such disputes on interstate commerce.*”

* FindLaw, Teacher's Unions/Collective Bargaining: State and Lo-

cal  Laws,  hupffeducation findlaw comiteachers-rights/teacheres-

unions-collective-bargaining-siate-and-local-laws html  (last  visited
June 27, 2016).

3 See Michael Rose, Charter School Teachers Organizing Under
Federal Labor Law, Daily Labor Report, Apr. 13, 2016,
hun.ffwwav bna com/charter-schogl-teachers-n3798%069787/ (last
visited June 27, 2016) (quoting Professor Daniel DiSalvo as stating that
“probably the biggest and most immediate advantage” a union would
gain if it could organize charter-school teachers under the NLRA would
be securing the right to strike). For example, New York prohibits
strikes by employees of both traditional public schools and charter
schools, See Hyde Leadership, 364 NLRB No. 88, slip op. at 11
(Member Miscimarra, dissenting).

7° Nothing prevents the states “from assuming and asserting jurisdic-
tion over labor disputes over which the Board declines, pursuant to
[Sec. 14(c)(1)}, to assert jurisdiction” NLRA Sec. 14(c)2). Even if
some states do not presently give charter-school employees bargaining
rights under state law end jurisdiction ever their employers 1o a state
agency, the Board can assume——as it did when it declined to exercise
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In short, state and local issues overwhelmingiy pre-
dominate the creation, structure and operation of charter
schaols, which typically exist for the purpose of satisly-
ing K=12 public education requirements spanning cle-
mentary school, middle school and high school. Even if
a particular charter school fails to qualify as a “political
subdivision,” its creation, structure and operation are
subject to significant regulatory oversight by state and
local authorities, which varies greatly depending on the
jurisdiction and the particular charter school.

My colleagues say that charter schools are little differ-
ent from government contractors, in that both operate
under governmental oversight. The comparison is mis-
leading. Historically, the dispositive question regarding
whether the Board would exercise jurisdiction over par-
ticular government contractors was whether the contrac-
tor had sufficient control aver its employees’ terms and
conditions of employment to enable it to engage in
meaningful collective bargaining. See Res-Care, Inc.,
280 NLRB 670 (1986). The need to make that challeng-
ing determination vanished in 1995, when the Board re-
jected the Res-Care “extent of control” test. Manage-
ment Training Corp., 317 NLRB 1355, 1358 (1993).
Thus, the extent of regulatory oversight is simply not an
issue in cases involving government contractors.®!

My colleagues assert that “there is no guarantee that
Pennsylvania would act” to regulate charter school labor
relations if the Board declines jurisdiction. But Pennsyl-
vania has already acted. As discussed above, it has cov-
ered PVCS employees under its Public Employee Rela-
tions Act, and it has mandated that they receive the same
retirement and health care benefits as employees of their
local school district. Although -my colleagues do not
acknowledge it, their decision today, if upheld by the
courts, will necessarily result in the preemption of the
employees’ current coverage under the Public Employee
Relations Act. See San Diego Building Trades Council
v, Garmon, 359 U.S. 236 (1959). Itis thus the majority’s
position, not mine, that “guarantee[s]” PVCS employees
will lose some of the protections they currently enjoy
under state law.

jurisdiction over racetrack employers—that “the States . . . will be
quick to assert their authority to effectuate such regulation as is conso-
nant with their basic policy.” Hialeah Race Conrse, 125 NLRB at 391.

31 In the “goverament contractor™ cases cited by the majoricy, ail of
which post-date Managentent Training, the Board either conducted ne
Hawkins Counry analysis whatsoever—see Recana Solutions, 349
NLRB 1163 {2007); Servicios Correccionales de Puerto Rico, 330
NLRB 663 (2000) enfd. 234 F.3d 1321 (D.C. Cir. 2000}, R & W Land-
scape & Property Management, 324 NLRB 278 (1997)—or required
only the most perfunctory analysis to reject an obviously meritless
claim by the contractor that it was a political subdivision of the state—
see Connecticut State Conference Board, Amalgamated Transit Union,
339 NLRB 760, 763 (2003), Correctional Medical Services, 325 NLRB
1061, 1062 (1998). By contrast, every charter school case requires an
exacting Hawking County analysis.

CHARIER SCIHOOL 15

B. The Board Should Decline Jurisdiction over Charter
Schools Because Any Other Approach Will Resull in
Inherent Instability end Uncertainy

Equally compelling, in my view, is the fact that declin-
ing to exercise jurisdiction is the only way that the Board
can foster certainty and predictability in this important
arca. When parties seek to engage in collective bargain-
ing pursuant to our statute, one of the Board’s primary
roles is to foster stability in bargaining relationships.
Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S. 355,
362-363 (1949) (“Ta achieve stability of labor relations
was the primary objective of Congress in enacting the
National Labor Relations Act.”); NLRB v. Appleton Elec-
tric Co., 296 F.2d 202, 206 (7th Cir. 1961) (“A basic
policy of the Act [is] to achieve stability of labor rela-
tions.”); Northwestern University, 362 NLRB No. 167,
slip op. at 1 (2015) {declining to assert jurisdiction where
the union sought to represent grant-in-aid scholarship
football players because doing so “would not serve to
promote stability in labor relations”). As the Supreme
Court held in San Diego Building Trades Council v.
Garmon* the NLRA was intended to create a “single,
uniform, national rule” displacing the “variegated laws of
the several States.”®

As illustrated by the instant case and Hyde Leadership,
the objective of a “single” or “uniform” national stand-
ard™ cannot possibly be achieved if the Board exercises
jurisdiction over charter schools whenever Section 2(2)
jurisdiction happens to exist. Based on the “variegated
taws of the several States™® and their political subdivi-
sions (most ofien, counties, and cities), it is impossible to
reliably determine in advance whether the Board actually
has statutory jurisdiction over any particular charter
school*® Under the Hawkins County test, one charter
school will fall under the Board’s jurisdiction and the
next one will not, depending in significant part on the
laws of the state where the school is situated, potential
local laws, details regarding the school’s creation, and
the content of the school’s goveming charter, among
other variables.

I believe our involvement in these cases is destined to
be sclf-defeating: the Board cannot possibly achieve
“stability of labor relations,™’ nor can there be any hope
that a “single, uniform, national rule” will displace the
“variegated laws of the several States.””® Unless the

12359 U.S 236 (1959).

M 1d. ar 239 (1959).

u ld.

¥1d

16 For example, as shown in my dissenting opinion in Hyde Leader-
ship, New York state law controls the determination that charter
schools in New York State are created diractly by the state. 364 NLRB
No. B8, slip op. at 10-12 (Member Miscimarra, dissenting).

¥ Colgate-Palmolive-Peet Co. v. NLRB, 338 U.S, at 362-363, NLRB
v. Appleton Electric Co., 296 £.2d at 206; Northwestern University, 362
NLRB No. 167, slipop. at I.

R San Diego Building Trades Council v. Garmon, 359 U.S, at 239
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Board exercises its discretion to decline jurisdiction over
charter schools, the result will be a jurisdictional patch-
work—{ederal jurisdiction here, state jurisdiction there
with inherent instability and substantial unceriainty for
employees, unions, employers, and state and local gov-
ernments.

(1} Statutory NLRB Jurisdiction over Charter Schools
Necessarily Varies from School to School and State to
State. My colleagues declare, as they must, that they
*“are not announcing a bright-line rule asserting jurisdic-
tion over charter schools nationwide.” This is a dramatic
understatement.

The two cases decided by the Board today illustrate the
variables that overwhelm any effort to produce uniformi-
ty in the exercise of Board jurisdiction over charter
schools. Ido not address my colleagues’ finding that the
Board has Section 2(2) jurisdiction over PVCS, but even
assuming they are correct in this regard, I believe the
Board should decline to exercise this jurisdiction under
Section [4(c)(1). In Hyde Leadership, however, 1 be-
lieve it is clear that the Board Jacks statutory jurisdiction
under Section 2(2) of the Act, which would mean the
Board does not even have the option of choosing whether
or not to decline to exercise jurisdiction under Section
14(c)(1).** My colleagues find otherwise, and the ques-
tion of Section 2(2) jurisdiction over Hyde Leadership
Charter School will likely be litigated for additional
years before the parties receive a definitive answer ta the
question whether the NLRA applies or whether union
representation and collective bargaining are govemned by
state or local laws.

The problem in this area is not created merely by disa-
greements among NLRB members regarding statutory
interpretation or policy issues. Rather, the possibility of
any “bright-line rule” is foreclosed by (i) the nature of
the Hawkins County test, which governs whether the
Board possesses jurisdiction over particular charter
schools under Section 2(2) of the Act, and (ii) the im-
mense factual variation in the creation, structure, and
operation of different charter schools, which are continu-
ing to evolve, and which vary widely depending on the
particular state, county, city, or school district.

As explained above, the NLRB can exercise statutory
Jjurisdiction under Section 2(2) only if a particular charter
school is not a “political subdivision™ of a state. Under
Hawkins County, a charter school is a “political subdivi-
sion” of a state—divesting the Board of jurisdiction—if
the school either was “created directly by the state, so as
to constitute [a] department{] or administrative arm[] of
the government,” or is “administered by individuals who
are responsible to public officials or to the general elec-
torate,”?

¥ In my view, it is clear that the charter schael in Hyde Leadership
is a political subdivision of New York State. See Hyde Leadership, 364
NLRB No. 88, slip op. at 9-14 {(Member Miscimarra, dissenting).

4 Hawkins County, 402 U §. at 604-605
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My colleagues find that PVCS-—-at least under current
applicable slate law and relevant circumstances-—was
neither “created directly by the staie” nor is “adminis-
tered by individuals who are responsible to public offi-
cials or to the gencral electorate,™  As to the former, the
record reveals that PVCS was incorporated by private
individuals before it secured its charter (although the
School contends this sequence of events does not pre-
clude a finding that it was “created directly by the state™).
Regarding whether PVCS is “administered by individu-
als who are responsible to public officials or to the gen-
eral electorate,”*? my colleagues find that the appoint-
ment and removal of the School’s trustees are governed
by the private bylaws of the PVCS board and that the
record fails to establish that PVCS trustees are responsi-
ble to public officials or to the general electorate.

By comparison, in Hyde Leadership, 1 believe Hyde
Leadership Charter School satisfies the Hawkins County
“created directly by the state” teit. Indeed, under New
Yorlk law, the charter-school entity could not and did not
exist until the governing body of the New York State
Education Department incorporated and thereby created
it. It also appears clear that Hyde Leadership Charter
School is “administered by individuals who are responsi-
ble to public officials or to the general electorate.”™ As
explained mare fully in my dissent in Hyde Leadership,
the record in that case establishes that public officials
appoint and possess the authority to remove the charter
school’s trustees; the state body that created the charter
school appointed the initial trustees; the New York City
Schools Chancellor has to approve any new trustees; and
the state or city can remove trustees under a variety of
circumstances. Under Hawkins County, the Board is
divested of statutory jurisdiction if a charter school satis-
fies either of the “political subdivision™ tests; in Hyde
Leadership, the record establishes that bhoth Hewkins
County tests have been satisfied, which means the Board
lacks Section 2(2) jurisdiction.

The above discussion admittedly provides a highly se-
lective, oversimplified summary of facts relevant to de-
termining jurisdiction under Section 2(2) of the Act and
Hawkins County. However, this case and Hyde Leader-
ship have two things in commen. First, each case
demonstrates that the determination of whether a charter
school qualifies as a “political subdivision” of a state
under the two-part Hawkins County standard requires a
detailed, fact-intensive analysis. Second, regardless
whether a particular charter school qualifies as a “politi-
cal subdivision” of a state, these two cases demonstrate
that charter schools owe their existence to and are gov-
erned by a wide variety of state and local laws and regu-
lations, as to which the Board has no expertise.

‘U,
1d.
Y1d,
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(v Unless the Loard Declines Jurisdiction over Char
ter Schools, the Only Certain Outcome Will Be Instabil
ity and Uncertainty. ‘The instant case, and the Board’s
decision in Hyde Leadership, illustrate another consider-
ation that, in my view, warrants a decision by the Board
to decline to exercise jurisdiction over charter schools:
there is no effective way to reliably determine in advance
whether the Board has Section 2(2) jurisdiction over any
charter school, and unless the Board declines jurisdiction
over charter schools generally, the inescapable result will
be years of uncertainty for charter school employees,
responsible officials, and state and local governments
regarding whether federal, state or local laws govern
questions about union representation and collective bar-
gaining. In some instances, states will refrain from act-
ing in the face of uncertainty over whether the Board will
exetcise jurisdiction; other situations may involve con-
flicting determinations about the applicability of the
NLRA versus state and [ocal laws; and state agencies or
courts may decline to apply state or local laws based on a
concern that any contrary NLRB determination will be
controfling.

Here as well, the two charter school cases decided to-
day illustrate these problems. In this case, the record
reveals that Pennsylvania law gives charter school em-
ployees the right to form a union and bargain under
Pennsylvania’s Public Employee Relations Act.** Yet, a
hearing examiner for the Pennsylvania Labor Relations
Board (PLRB) dismissed two proceedings in 2013 in-
volving Pennsylvania charter schools similar to PVCS,*
relying on an NLRB case decided in 2012—Chicago
Mathematics—where the NLRB majority, over one
member’s dissent, purported to exercise NLRB jurisdic-
tion*8 However, the United States Supreme Court de-
cided in 2014 that certain recess appointments to the
Board were unconstitutional,”” which rendered the
NLRB's Chicago Mathematics decision invalid. Conse-
quently, the Board’s refusal to decline jurisdiction over
charter schools generally has not only produced years of
uncertainty regarding the applicability of federal law,
employees have been denied years of protection they
otherwise would have had under Pennsylvania state law.

In Hyde Leadership, the record establishes that New
York law gives charter school employees the right to
form a union and bargain under the New York Public
Employees’ Fair Employment Act,*® and New York’s
Public Employment Relations Board (PERB) decided in
2011 that it has jurisdiction over New York charter

4434 P.S. §§ 17-1724-A(a), -1749-A,

45 Qas New Media Technology Charter School, 45 PPER 8 (2013);
Agora Cyber Charter School, 45 PPER 6 (2013).

46 See Chicago Mathematics, supra fn 7

7 NLRE v. Noel Canning, supra fn. 7.

B NY, Civ. Serv, §§ 200-214. See New York Charter Schools Act
of 1598, as amended, § 2854(3)(a).

schools.”  Afier the PERB du. ision was upheld by o
stae trial court, a further appeal (o the Appellale Divi-
sion of the New York Supreme Court was held in abey-
ance after an NLRB majority in Chicago Mathematics
asserted jurisdiction over the charter school in that case.?
In 2013, the Appellate Division stayed the PERB appcal
indefinitely “pending a determination of the NLRB
whether the NLRA applies to the collective bargaining
matters herein at issue and thus preempts PERB’s juris-
diction.”™ In 2014, as noted above, the United States
Supreme Court’s Noel Canning decision resulted in the
invalidation of the NLRB's decision in Chicago Mathe-
matics,*? and even if Chicago Mathematics had not been
invalidated, it would not control the jurisdictional deter-
mination in Hyde Leadership, which depends on the par-
ticular facts presented in that case. Although the events
in Hyde Leadership have taken a different route than
those in this case, the destination is the same: the
NLRB'’s efforts to assert jurisdiction over charter schools
have deprived employees of the protection they other-
wise would have had under state law.*

The delays and uncertainty associated with my col-
feagues’ effort to assert jurisdiction over charter schools
will not be materially diminished by the Board’s deci-
sions today in Hyde Leadership and this case. There is
immense factual variation in the creation, structure, and
operation of different charter schools, depending on the
particular state, county, city, or school district, and this
variation affects the Board’s jurisdictional determina-
tions under Section 2(2) and Hawkins County. And even
after the Board decides whether it has jurisdiction over a
particular charter school, the jurisdictional situation may
evolve based on changes in state law, applicable regula-
tions, or the school’s charter, and the school itself may be
replaced by a new or successor entity. The Board’s ef-
fort to assert case-by-case jurisdiction cannot possibly
result in uniformity. Rather, in most situations, parties
are likely to experience a jurisdictional no-man’s land,
and the existence or non-existence of NLRB jurisdiction
under Section 2(2) of the Act will remain a moving target
even after the Board renders a decision.

Charter schools remain relatively new, and the states—
along with local governments and school districts—have

+9 See Brooklyn Excelsior Charter School, 44 PERB ] 3001 (201 1]

3¢ Supra fn. 7

5\ Buffalo United Charter School v. New York State Public Employ-
ment Relations Board, 107 A.D.3d 1437 (N.Y. App. Div. 2013)

51 §ee explanation in fn. 7, supra.

53 My colleagues attribute the delays in this case and Hyde Leader-
ship to Noel Canning and the resulting need for the Board to reconsider
a number of cases, including Chicago Mathematics. Cenainly Noel
Canning exacerbated the delays. However, because political subdivi-
sion cases invariably require careful analysis of state law, they are not,
as the majority would have it, comparable to other statutory coverage
determinations. Indeed, the difficult intesplay between federal and state
law has previously spawned collateral litigation and attendant delays
similar to the delays seen here See Jndependence Residences, Inc., 355
NLRB 724 (2010).
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been Jaboratories for experimeniation.”  Based on the
approach embraced by my colleapues today, employees
concerned about their working conditions will not know
what set of rules apply to them or to whom to turn if the
cmployer infringes on their rights, and employces are
likely to face years of delay if they iry to secure relicf
from the NLRB. Unions and employers will have diffi-
culty understanding their respective rights and obliga-
tions, given the uncertainty about whether federal, state,
ot local laws apply. Most poorly served will be the stu-
dents whose education is the primary focus of every
charter school. In most instances, the likely result will be
protracted disputes that are not definitively resolved until
many or most students (and many teachers and other
employees) have come and gone.

CoNCLUSION

I believe that the Board’s effort to assert jurisdiction
aver charter schools is not likely to advance any policy

¥ See, e g, Christopher A. Lubicnski & Peter C. Weitzel (eds.), The
Charter School Experiment. Expectations, Evidence, and Implications
{Harvard Educ, Press 2010).
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goal under the National Labor Relations Act. Althougl |
do not address my colleagues’ finding that the Board has
statutory jurisdiction in this case under Section 2(2) of
the Act, T believe the Board shauld decline to exercise
jurisdiction over charter schools consistent with Section
14(c)(1). By declining to exercise jurisdiction here and
in other charter school cases, the Board would permit
state and local governments to regulate charter school
labor relations. This will provide much greater certainty
and predictability than could ever be afforded by the
NLRB in this area, and the rights of charter school em-
ployees would more closely align with those afforded to
public school employees under state and local laws.
Dated, Washington, D.C. August 24, 2016

Philip A. Miscimarra, Member
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