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‘i o, PRocenURAL BACKGROUND

Thrs case mvolves an agreement or fallure to reach agreement regardmg non-
resldent attendance ine Bowlzng Green Independent Schiool Dlstnct by students resrdmg m
‘ ’the Warren County School Drstnct KRS 157. 350(4)(a) prov1des that “Ii]f an agreement

[concernmgs nonresrdent students] cannot be reached erther board may appeal to the

7 “g'ﬁ.r},! h}"j, 1'_,- AN

B . commrssroner for settiement of the drspute "

An nnportant isspedn: thts case is the eﬁ'ect of ‘a 2001 agreement srgned by the

TENET i Jf<

supenntendents of both school drstrrcts Thrs agreement set a base number as of 2001 for

' non-resrdents from Warren Coantyand 'mcluded a formula for growth percentaoe

- 7- " mcreases each year -based 1 upon Warren County s growth i student populatlon

: Hrstoncally, for many years thereafter as will be found in the recommended ﬁndmgs
' below the two Boards approved non—remdent agreements that caiculated the number of o

non»resrdents usmﬁ the formu]a from the 2001 agreement Bewmmng in 2008-2009

S _ Warren County stopped aoreemo to the growth percentaﬂe but each year would agree that -

850 Warren County non-resrdents (the numher apphcabie from the 2007—?008
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' calculatron) could attend Bowlmg Green This number included chrldren of school

' emp]oyees resrdrno in Warren County who no Ionger are counted in, non—resrdent

B calculations due i0a chanbe in KRS 157.350.

Reuardmo the numbers of students at i issue for 201 3-2014, there were about 950
_'Warren County nou-resrdents attendmtr Bowling Green in 2012—2013, but thrs mcluded
about IOO chr]dren of empioyees (who no longer are counted due toa chancre in the law)
and 1(}0 non~contract Warren County non-resrdents being educated wrthout the benefit of
SEEK money at the choice of Bowhnﬂr Green. Excluding the non-contract students and
| children of school empioyees from the calculations, 1f Prior year aoreements were
' repeated the number of Warren County residents in the upcounng school year would be
750. - | |
Bowhng Green tendered a proposed annua[ agreement for 2013-2014 that, as in

: pnor years proposed the tradrtronal 850 nummum (but that partres Iater understood would '

o be reduced by the 100 chrldren of school ernployees) plusa growth percentage (drscussed

eisewhere herernbelow) Had Warren County acted as rt had durmg every year srnce -

2008—2009 it would have crossed out the growth percentage, approved the 850 and that .

would have been the parnes agreement Instead, Warren County approved only 664
: students ﬁ'om Warren County to attend Bowlmg, deductmc from the 750 number 86
Warren County. students in the Bowlmg Green system who had graduated that year
Bowhnﬂ Green accepted the 664 studeuts and appealed regardmc the addltlonal
students. On appeai Bow]rnrr Green seeks to aliow an addrnonal 86 Warren County o

| resrdents to attend rn Bowlrno Green By prror order herem u was ruled that Bowlrng
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Green’s.aéeepténCe of the 664'did not bar its right to-appedl Wlth regafd to .the ;i'dditit)na'l -7
86, B | | | | . R
A heannﬂ was conducted on July 1 1 13, 2013 at the MMTH Aud:tonum at

'V Westem Kentucky Umversxty in, Bowlmg Green In addmon to the testunony and
-documentary ev;dence infroduced durmcr the hearmg, the deposition of Dr 'John Settle, a‘- :
former Bowhntr Green supenntendent and a set of snpulatlons of the partles were made

' -. | ‘,part of the record “The part:es have subnutted post hearmc bnefs Bemg sufﬁclently

ad» 1sed the hearmg officer makes the following recommendauons

RECOMMENDED FINDINGS OF FACT
A. FACTS RELATED TO NEGOTIATION AND ADOPTION OF THE 2001
AGREEMENT
1 There was ; notonous poblic controvers3 r“:gm‘dm;nr Warren County’s '
,-aeuon in 2001 to piace a cap on the number of non—resndents who could attend -
' Bowlmo Green | | | | o

; ‘ It is undlsputed that pnor to 2001 the two schools had followed a “ﬁ'ee exchange”r _
_ pohcy under which there were no caps or restncnons exther way recardmg non—res:dent
.. -students It also is undlsputed as reflected in Petmoner EXhlbIt 5 that on Apnl 23,2001,
_the Warren County Board Voted 1o Impose a cap of 656 as the number of resxdents from

) tWanen County attendmo Bowhno Green that could exceed the number of Bowlmg |

Green re31dents that could attend Warren County




The preponderance of the evrdence estabhshed that at the time thlS was all .
occumnc itwasa pubhc controversv that was notonous and had created turmoﬂ in the |
- ':commumty, leading to pubhc meetmgs newspaper artlcles and edltonals speculatmg
that the eap was prompted by ]ealousy over sports See for example, testlmony of Dr
E | Setties dep p.11,13; testlmony of Hamp Moore, TE 26, 30; testnnony of Mrchaei
Blshop, TE 76).. As a consequence the two chstncts attempted to ﬁnd a resolution of the
- issue throut,h agreement o
. 2. ‘I‘he respective boards mformally authorraed therr supenntendents to
 negotiate an amement to address non-resident student arrangements and such an
agreement was eXecuted by the superintendents. |
There is no dlspute that the 2001 agreement was execnted by the supenntendents
of both districts. Warren County however, in thrs htloatlon takes i issue with whether the
supenntendents in negotlatmo the 2001 agreement, were actmo as agents for thelr
_respectlve Boards observmg eorrectly that nelther board ever formally voted to approve N
- the 20{)1 agreement | o | | |
Dr SettIes then supenntendent of Bowhng Green and who negotlated on behalf |
. of Bowllng Green testrﬁed that he and Dale Brown then supenntendent of Warren
,County, neootlated for several days and s I ..
| I 'was in contact with my Board [and] [h]e was in contact with his Board I drafted
. aversion of this, and we communicated back and forth about the terms of the
proposed agreement, and u}trmateiy carne to ﬁnal resolutlon ont June 1
| . (Brown dep 13) Settles testrﬁed that ‘rny Board was constantly mfonned of the -
- -. 'drscusswn that was goma on between us [and] I understood from Mr Brown and I

o 'thrnk emalls wrll substantlate that that lns board also was mvoived in that dlseussmn ”
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. (Brown dep. 14). Hamp Moore a Bowimg Green Board member at the time of these
events corroborates the mvolvement of the Bowlmg Green Board testlfymg that he
7 understood what the agreement sard before it was executed (TE 29) met w1th Bowhng
Green board members prior to the srgmna of the: agmement to drscuss it. (T E29—30)
Seitles testlﬁed that “ultlmately we both signed as representatwe of our Board of
| .Education on June 1, 2001” (Setttes dep 12) and that T served as both supenntendent
and execut:ve ofﬁcer and I necrotrated as Mr Brown did for his. Board the agreement o
-The testimony of Dale Brown supenntendent of Warren County at the tlme is consmtent
with Dr. Settles’ testimony that both superintendents understood they were aetmg on
behalf of their rcspechve Boards. Hamp Moore, a Bowling Green board member at the
time testlﬁed that he was aware of the contents of the agreement prior to 1ts execution,,
that Bowhng Green board members were mvoived in the resolution of this matter ona
daxly basrs and tbat he also me Wlﬂ] Warren County board members regardmg resolutlon |
: of this matter (T E 29-30) Mlchae] Blshop, also a board member at the tm1e . "_V _ |
' corroborated ﬁ:us testxmony (TE 75 79—80) | |
3 The purpose of negotlatmg an agreement was to prowde stablhty and ‘
predletablhty for student numbers in the fnture ., | , |
Dale Brown, then supenntendent of Warren County and who negotlated the . |
.agreement testzﬁed as foIlows | |

That agreement was srgned by the two supermtendents Iwasanew

superiniendent. Qur responsibility each year.is o allocate staff to the .. sehool— . o

-based demsmn—makmo committee based upon yeur numbers. :
© With the ﬁnanezal situation within the state; we felt like it was necessary
for us to be able to predrct our students - a fiumber of stidents who would be i n
. attendance. [Bowling Green Supenntendent] Dr Settle and Ihad several
- convi ersatrons reoardmg thls S




(.TE 199). Mr. Brown’s _dé:scribed the strategy de_vised in-his discﬁssions_wi'th the-
chairman of the Warren County boafd.at the time, Earl Manco, as-“the main thing 1s, we
‘wanted to reach stability with our -"ri'umbers knowing what to expect.” (TE 206). Brown
7 testified “ouf intent was t_d have a base number _sé we could know how to plan fdr the
future of Warren County schools.” (TE 218),
4. Negotiaﬁons resu'lted_'in a Memorandum of Understanding executed
by beth s:iperinténdents on Jiu_;e 1, 2001,' providing a base number for.2001' ghd a
formula for Eélcnlating -fu‘fure growth in the number of non-resident students -
attending Bowling Green that would be ai)provgd by Warren County in future
contracts.

The “Memorandum of Understanding,” signed by superintendents of both
schools, provided that both parties égreed “to the following pfovisions for c'urren-t_ and
futuré_ action in respect to mutual approval of non-resident étudent ._é:oﬁt_racts.”_ Paragraph -

*(3) of the Memorandum of Understanding states:

I yeérs_ éubs_t_’:quent to 2001 -2002; tﬁé'.:sup:ei‘int_endénts of the Bowling Greenand
Warren County School Districts will meet and agree upon a number of non-
resident students contracts that will be approved by Warren County Schools. At a
minimum the number of additional non-resident.contracts that will be approved

_ by Warren County schools shall be the percentage of student growth experienced

. by Warren County Schools in the prior year. The minimum number of additional
‘non-resident contracts to be approved by Warren County Schools shall be
calculated by muitiplying the rate of growth in Warren County Schools in the
prior year by the number of non-resident contracts existing in Bowling Green City

Schools at the time of calculation. R o o '

 The language in ﬂler-agreement*spe‘aks for itsélﬂa_nd -th'e'téstimdt_ly of Dr. Settles and Mr. ~

‘Brown, the superintendents who negotiated the agreement, and their behavior in-




sﬁbsequent yeﬁs, inakgs it clear that .both- of them saw thf; agreel.nenf expli;:itlf as -
éppl.yin.g to ﬁinzre'ﬂon-residént aéfeeménté., o o -
Dr. Seﬁ_les t,es_tiﬁéd that-ﬂ‘le_:.agr.eement was in_tendé.ﬁ' not f_mly:to résolve |
| emolhnenf‘iésue_# —fOr_ 200_ 1-2002,. but to pro_vi-de_av_ﬁe'rpet-uél fomihlg m péfagraﬁh 3ofthe
agreemf.;z_lt to addre’ss’ﬁlture hoﬁ-residgnt issues: | |
‘We decided - Warren 'Coﬁnty agreéd aﬁd we agreed - that whatever the growth -

. fate in any subsequent year, in terms of student enrollment in Warren County
schools, would become the index for how many additional students could enrol} .

in Bowling Green City schools who were a resident of Warren County ,
Schools.....the intent was for the base number to be the number that was on our
waiting list as of May 18 [2001]: And then in subsequent years, the growth - the
percentage of growth of students in Warren County would become the index for
_ the increase in all of the years subsequent. -»
(Settles dep. 17-18). Dale Brown, then superintendent of Warren County, testified that it
- was his understanding that both boards understood and approved tbat the 2001 agreement
 would govemn future annual contracts. (TE 214); ‘
R 5 The 2001 m.énliorandum' has a good faith c_!a‘l:lse.' ‘
.T_he.re_:' is_"a ‘;‘-good faifh’f claﬁSe in paragraph 4): e
Tt is agreed that both the Warren County and Bowling Green City School District
-will act ;ili‘gqqd_ faith to accommodate the needs and desires of parentsinthe
Bowling Green/Warren County community consistent with student capacity in - e
~ Bowling Green City _Scﬁbols_and the best interests of Warren County Schools,. - _
| 6. Annﬁuncémént of the agre.e.ment was made through a joint‘pi'ess -
release on beha!f_ of both _schobjs.- : )
As_sfated a,bo_vg,j thé (;fon.te;.\::z:' for the 2001 agreement was thét prior to that date thg o
 parties had a free éxc'hlange”. pnjicy #ﬁé@f'which students in either district cqu}d'atte_nd, 3
| ‘thre they liked and the respectlve "'boarlds:ﬁ'o'uld"c:ij:.iprove."l_"hen,‘ Warren County - o

imposed a cap, creating pubhc ﬁpindil-."fhéf?ﬁ()l"agréement résolved that turmoil and - e

_7,




 was advertised i in a press release accordmcly in order to quell publrc oplmon Althoucl] it

- appears the release was faxed out of Bowllnﬂr Green s oﬂice (TE 21 l) Dale Brown, then -
. -supermtendent n Warren County, testlﬁed that it was a joint release because ‘we [both '
supertntendents] agreed that it was necessary forus to go as one to release thrs to the _ |
pubhc (TE 210). The press release Petttroner Exhrblt 4, reads as. follows |

The Superinténdents of Warren County and Bowling Green Iridependent School
District have reached an agreement to allay community unrest and concern
‘ _reoardmo the recent controversy over non-resident student contracts.

We have agreed to 2 level of enrollment of non-resident students in the
Bowling Green Independent School District that will, in our view accommodate
the expressed desires of parents wishing to cross district boundaries while
protecting the integrity and financial operation of both districts.

Specifically, we have mutually agreed to a voluntary limit of growth of
non-resident students that is commensurate with the capacity of Bowling Green :
City Schools. and the desrres of both school systems. :

(emphasrs added) It is noteworthy that the percentage growth formula 1s referenced in

the Jomt press release

The press re]ease was 1ssued to all ma_]or medra reﬂeetmcrr that the supermtendents S

of the respectrve school dlStl‘lCtS had reached an agreement tfo resolve the nonresrdent
student 1ssue and the fact of the agreement was pubhcrzed in newspaper stones (Settles o

dep 22-23). The then charrman of Warren County S Board Earl Manco, was quoted in

the article (Pentloner Exhrbrt 6) as statmg “Now, everyone is on the same page ” The o o

article, title * Schools Make Cap Deal,” states the fol]owmg

They also agreed that the eounty board will deterrnme the number of nonresu:lent

students who will be allowed to attend city schools in the future. That number wrll _ o

be based on the county’s growth rate.
“If the county school’s growth is 10 percent, then the board will con51der
new requests up to 10 percent above last year s numbers " Settle said. o

Startmﬂ 2002—2003 school year, both Setile and Brovm wrll start reviewing the .
“county’s growth pattern. every fall. “I feel that we- both worked for the beneﬁt of
‘both districts,” Brown satd o




7. Neither b'oara fereialbf -'votedtm -the 2001?-agree:§eat-'-this was by
: Desrbn, the agreement was approved informally by each Warren County board
'member i 7 | -

Dr. Settles, the Bowling Green_ Superintendent testiﬁed that neither board took
formal action on the 2001 agreement ‘by de51gn (TE 20). What was implied from the
testnnony of this thness and others was that a pubhc vote might open Warren County
B board members to crmcrsm or generate more strife and controversy in the commumty
Instead, the supenntendents agreed that Warren County s board would recognize the June
1, 2001 agreement by rescinding the cap previously imposed, wl:uch the Wa::ren County
| board did. (Settles dep P- 24—26) Hamp Moore tesuﬁed that it was understood that R
| rescission of the cap signified Warren County Board’s approval of the agreement (TE
3, |
Dale Brown, Warren County supenntendent at the time the agreemertt was-

- entered mto was quesnoned reoardmg whether the agreement was approved by the 7
Warren County board members l
. Ind1v1dually, I called the board members and told them it was what we were gomc .

to do .. But it wasnétina group seiting, per se. I called each one of them.
Q Okay So before you signed of on this June 1, 20601 memorandum on

behalf of the Warren county School District, you made sure that all of your board- S

members, five of them knew, were aware of, and didn’t have any objection t0 you
as'the executive agent for the Warren County Board making this agreement :
would that be a fair statement?- ;
A W’lthout questron
(TE 208—209)
‘ B FACTS CONCERNING IMPLEMENT ATION OF ’I‘HE 2001

- AGREEMEW




8. After the 2001 memorandnm was sngned by the supermtendents, the

' "supenntendents and boards for both school dlstrlcts behaved in conformlty with the -

- _ '2001 agreement untll the 2088-2009 schoo] year, ca]culatmg the namber of non-

. : resxdents that would be permltted by nsmg the formnla in the 2001 agreement.
Pr:or to entenncr mnto the 2001 ag:reement Warren County had adopted an order

o pIach acap on the number of Warren County resuients that could attend Bowling

. Green: This precrpltated negottanons that led to the 2001 agreement After the 2001
. agreement was adopted and a press release lssued to announce that agreement had been
reached, Warren County’s Board voted to rescind that order and voted to approve a |
. number calculated in _conformity with the formula in the 2001 memorandum. As stated
elsewhere heremabove Hamp Moore and Dr Settles testzf ed that 1t was understood that '
- rescission of the cap 31g1nﬁed Warren County Board’s approval of the agreement.
' Thereafter each year for a penod of time the respecuve chrectors of pupﬂ
_personnel would calculate the nmnber of Warren County resrdents that Would be

i .jpennltted to attend Bowhno Green (see for example Settles dep p 26) The contracts

: .themselves had Ianguacre such as “any and aIl” but referenced a. llst and that hst was
created usuncr the formuia set forth in the 2001 agreement Each year- the number of
_ ‘_pen’nitted Warren County non-res:dents for that school year wouid be calculated mth
mvolvement of both supenntendents and directors of pupli personnel usmg the formula
5 and each board would approve an agreement for that year using the number amved at by |
= _.the formula (Setﬂes dep p 33-34; 41; Moore testtmony TE 34—37 emaﬂs between Dale

i Brown and John Settle Pet. Ex 8,9 and 10; testlmony of Jon Lawson TE 124 130 |

- descrlbmﬂ the plOCGSS) Beglnnmg in 2006-2007 due to a chanoe n when non-remdent
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'anreements were supposed to be subnntted the contracts included the specxﬁc number !

| from the pnor year plus a dn‘ect reference to growth percentaoe formula in the 2001

- abreement (TE 42-43)

9 Fer 2008—2009 Warren County did not agree to the annual
-percentace growth provlsmns m the 2001 agreement.
Dale Brmm supermtendent of Warren County at the tzme testlﬁed that i in 2008
he asked the supermtendent for Bowlmg Green to accept that year s agreement usmg the :
number of students from the pnor year (850) but without additional students under the
growth’ prmnsmn of the agreemént.
10. Warren County did not represent to Bowlmc Green that money was
| the reason it would not agree to the growth percentage in 2008 instead, the reasons
‘given were that Bowling Green was ever-promotmg ltseif and was sendmg Warren
County resndents back if they became tmants or behavmral problems. '
| Warren C ounty s supenntendent at the time, Dale Brown, testzﬁed at the tlme the o
20()8-2009 conn'act was up for conslderatlon that
I recall the budoet sztuatxon I recall the reductlon in staff. 1 recall the thmos
restricting some of our. demslons in operatmg of the schools. And then the 7
decision was made 1o strike the percentage of growth....I'm quite sure that I was
the one that said, we need to take a look at this ....to the [Warren County] board
and Dr. Melton
(TE 225). Kerxy Young, a Warren County board member at the time and ctlrrently the
" chairman, testlf ed that | |
- [blest 1 remember I thmk we had a workmg sessionand going over:a Iot of stuff :
- with finances and. stuff and trying to figure out ways to save morey, cuts, bnng
moneys in. An I think dvring that workmg session, it was discussed, what would
. itdotous ﬁnancxally if some of the numbers were stopped at Bowling Green, that

we could Leep some of the kids or keep the number from growing. And, gueSs_, "
- from that workma sess;on ‘we dec1ded that we'd put the cap of the 85_0 on there.
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_ (TE-404). Don Basham, a b.o_ard mémﬁer atl the ﬁme; feéﬁﬁed “V[_the Waﬁen Cpunty .
| | ,i;oafd] had talked ébou§ that, ﬁnaﬁces, and that we.shogld start li:-m'ting- the growth _=¢_au'sé' |
" that was in this [p'ropése& 2008-20‘09.cqnua'§tj.*? ('TE'4'96}‘.' a
However, if money was the feéson for not complying with the gronh percentage,
‘Warren Coﬁnty- did not reveal that to Bdw!ing Green. Joe Tirﬁus, superintendent .of
Bowling &eén, described thé_sitizaﬁbn‘as ‘foﬂéws: - | |

~As Mr. Brown and I met, as we did on a monthly basis, prior to the February
[2008 Warren County] board meeting, he indicated, shared with me that at thas
point in time he had a board member that was not real comfortable with the
agreement. Did not share who, but just said he had some issues, concerns that had
been raised to him by a board member, and that he could not at that point in time
promise me, guarantee me that the growth aspect would be followed. ... quickly
inquired, does that mean, ther, that we’re going to look at a different agreement .
And his response was, no, that he did not want to go back down that road again

- that we went down in 2001; that he wanted to maintain the agreement, did not
want to call attention to the situation, asked if I would work with him in that
regard. ... ' : : '

I think his exact words were, the be_st I'may be able to do this year is to keep thé_
number at 850. . R SR

. (TE623-624).

- Although Tinjus pfepared ﬂ;é_Box#l'ing Green B'oﬁrd for ﬁhat to cxpeéi,’ the bbard
- was nqnet_h_elessfcpncemed'whcn the growth perbehtage was not approyed liy_Warreh |

" Couﬁ_ty énd éﬁgéested a 'meet.ing.between ﬁ,l.e_t‘w{) égfh;;ois; Aé a résult,'a.le.t-ter was s.en-t to
_ _Broﬁn and then-chair of War_ren'C:ounty’s Boa;%d;' Teresé Lowe, expressing concem and
requesting a mecting. (TE 628; TE 44.45; Pet. Exbibit 1), |

r | A nieeting took place in July of 2008-b§t§?eén thetwo suj?eﬁnténderits, 'B‘r_own |
andT:nms 'Mll‘."MurIey, ﬂiep Warren Coun'ty"s-as;sis't.épt St-!i?ériﬁtgndeﬁt; :an'd Bowiiﬁg

_: :Green' Board member Hamp Moore. At that fneeting, Mr. Brown ékpl_ajnéd'hé was




having trouble getﬁng his board to approve the growth percentage. However, _BOWling_
Green board member Hamp Moore testified that the reason given for that ﬁnwillingr_i.:ss' o
- 1o approve the g’rbwth pefcéntage was that "~

[ijt was percéivf:d by the [Warren County] school administration that the city

schools were overly promoting ourselves; that we were saying to people in the

community good things that we believed were going on in the city schools; and

- that when we did that, that was perceived by the county school board members as
being destructive of their - of the many good things that they were doing in their
district and that served as the basis [for refusing to apply the growth percentage}.

(TE 46-47). Siﬁilﬁly, Bowling G?eéxi superintéﬁdent Tinius testified “[t_]her‘e ﬁés a
concern about what they felt was a little bit too ﬁmch promotidn on our part, shéring or |
. ﬁighligﬁﬁng the accomplishments of our school district.” ('I'E 629). At the meeting,
speciﬁc examples ﬁat .concemgd this over_—promoticn 'wére gjven. Tﬁe other cor'l(.:ern_ '
raised was that Bowiing Gfeén- waS sending back Warren Coimty feéidents who bécame
truan_té or discipl_inafy ﬁro_biems. (TE 630} Notabiy absent was any mehtiqn of fnpnejr or
ﬁnance' (TE (5_3‘1),-gn&i,.fhefe was 1o ics_tiﬁ_iony‘ from Brown of_ Murley, t'he-:tzw_o- ,. L
' xe;jrésenfati\rés from WarrenCounty _v:vho éﬁéﬁded the mé¢ting, ‘that ‘-I-no_néyt \:’\.‘ffflS‘
ﬁlenﬁohédét ﬂl:e_meéﬁ-ng. - o .. B |
E 71‘1;-""1‘11'#_ .su'p_(_éri-li't.t.and_efnts of bﬁfh districtS agreed. that Bdiv!ihg ,G‘rt_:eh' o

should 'ndt voie 'oil_ wi'lét]ier io. appm#e ﬂle _failurg fo appiy thegrowth péfgéntz;gé m B '
order fo avéié rcl"e.atin;.; turmaﬂ in the coﬁmﬁnify. |

- Tipiusj-tgstiﬁ-gd - |

© - Mr. B.fov.v'n andI had _édn‘véfsation zibou't_ whether or not ther:e.Was a ﬁéé’d for

us to take board 'actidr; again regarding this modified, if you will, or revised .
contract: The two.of us came 1o the conclusion that that, in and of itself, was

going to call attention to the fact that the agreement had not been followed to”
thedetter. - .o o Tl e Ter
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‘We agreed that for that year, would talk to my board about, were: they
willing to snnply accept what was sent back to us and move forward in an o
_effort not to raise a great deal of concern- and aiann with the idea that we
' would try to move forward i in the ﬁzture :
| (TE -62_5).
12, Agreements approﬂnc 830 and markxng out the percentage of
growth clause became a pattern in subsequent years | _
Although it was leﬁ open in 2008 whether Warren County would be willing to -
- -resume 1mpiementmc the growth prowsxons in: future years (see testlmony of Dale |
| Brown, TE 230), the agreement that year became a pattern in subsequent years. Each year
thereafter, Bowling Green would tender a proposed contract consisting of last year’s
number (850) plus lancuage statmg “the percentaoe of growth™ and Warren County
' .would interlineate throu gh the growth percentage language and approve 850' The
modifications made by Warren County were not voted upon by Bowlmg Green, but the
' partles operated under the modiﬁcat)ons as the de facto agreement based upon what |
Warren County wonld aecept | | _ 7 7
| ' I:) The 2009-2010 agreement approved by Warren County expressly
refer to the 2001 agreement. 7
' See TE 66; 134-135; Joint (Ex.2.
14. At no time prior to the eévents of 2013 dld Warren County attempt to
_eancel or repudiate the 2001 agreement
The mterlmeatl on of the orowth percentaoe was not mterpreted by Bowhno Green

to be a telmmatlon of the 2001 agreement (TE 47) Mlchael BlShOp, a Bowlmg Green

board member at the txme tesnﬁed
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[t}here was never any mdlcatron from Mr: Moore or Mr Tinius that Mr. Brown or

anyone from the Warren County Board had - we’re forgetting about the

‘agreement, were striking the agreement. They were simply striking the growth

because of some drfﬁcu!tres they were having with new board members and - and
 having that plus the growth language in there. But there was never any indication

that they were stang the agreement or bre - or doing away with the agreement
N (TE 8]). Sinjilarly, Bishop testified tbat after Dale Brown was replaced by Mr. Murley as
supermtendent of Warren County= there stlll was no mdtcatlon that Warren County
w15hed to cancel the agreement (TE 82) Murley served as supermtendent at Warren
County until February 2013 a few weeks before Warren County voted to cap non-
residents at 664, the act that prompted thrs appeal.

-Joe Tinius, supenntendent at Bowling Green for the last elght years also testtﬁed

that Warren County had never expressed any intent to cancel the 2001 agreement. (TE

626) Hamp Moore testtﬁed, regardmg the 2008 meetmg that took place when Warren

County ﬁrst declmed to apply the growth percentage, drscussed in the factﬂﬁndmo above | ‘

that “[t}he resoiutron was for Mr. Brown, as'| recall it, that he mtended 10 try to do better -

~He intended to try to follow the agreernerrt in the future ” (T E 47) Mrchaei Brshop

testified that Mr Murley for Warren County

expressed to [Bowlmcr Green supenntendent] Joe [Tlmus} we’re not ‘going mto E -

the 850; we’1l address this growth i issue at some point in time. Give me some
time. And no one éver gave us any md.lcatlon that the deal’s off you’ re never
going to get the growth :

| (TE 111). Slmllarly, Mr Tmrus testlﬁed that Dale Brown “never mdrcated to me that [the

- -aoreement] was bemo termmated ” (TB 625 also see testlmony of Dale Brown TE 230) o |

~ When Tmrus asked Brown whether the respectwe boards needed to approve a new

_aoreement Brown told lnm that we need to keep what we. have * (TE 626)
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Thus, neither party mtended the fallure 1o 1mplement the growth percentage asa
.terrmnanon of the 2001 agreement Toleranon of thrs ona year to year basrs bv those
A who. were aware of the agreement was consistent w1th the good faith oblrcatrons nnposed
by the 2001 agreement as well asa mutual desn'e to avmd pubhc controversy
15 Current Warren County Board members who test:f' ed at the hearmg _
d!d not intend to ratlfy the 2001 agreement by approvmg aunual contracts that
mplemented the 2001 awreement in whole or part nor repudiate it by adoptmo :
. contracts that failed to lmplement it fully because they dxd not know about the 2001
: agreement. . |
Regardless of the !e'gal effect of the 20071 -agreement it is clear that all Warren
" County supenntendents up until Kathy Goff 5 appomnnent in March of 2013 were aware |
of the 2001 agreement and e}ther applled the growth pércentage formula or were aware |
- they were devranntr from the formula
| However none of the board members who were on the Warren County Board in

: --2001 when the agreement was executed testlﬁed at the heanno Wltnesses who are

- current board members who became board members after the 2001 agreement was made

- and who tesnﬁed at the hearmo claun not to have known about the 2001 aareement

R :notwrthstandmc the fact that they approved agreements hased upon it and that conta:ned

o language referencmg the 2001 agreement
- Kerry Youn who has been on the board 7 years and became the chalrrnan in
2013 claamed that he had no knowledge whatsoever of the 2001 agreement (TE 393)

- Ll M}ke leson a board member smce 2003 also clalms to have had 1o knowledge of the

o co ‘2001 agreement. (TE 443) Don Basham who has been on the board slnce 2{)05 testrﬁed
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: he was unaware of the 2001 agreement pnor to voting for the 664 cap on Apni 18, 201 3.
(TE486487). |
. All of thcse persons voted on the contract for 2009~2010 that expressly referenced

. '. the 2001 agreement All of these persons were on the board at the time Dale Brown and
Mr. Murley met with Bowllnﬂ Green representatlves to tell them that some Warren
County board members “ould not approve contmmng the percentage growth prov131ons
._ of the 2001 agreement for the 2(}08-2009 school year However, Mr Young testlﬁed that

| he could not recall bemg aware of the meetmc at the time it took place (TE 407). Mr.

'Young aiso testified he was unaware of a letter sent in 2008 by Mr. Tinnius addressed o

) the supenntendent and the Warren County board chalrman complalmno about failure to

approve the growth percentage (TE 408) Mr, Basham testtﬁed that he recalled 7
discussing at a work sessron around that time the idea that Warren County should
. dxscontlnue agreemﬂr to the growth percentaae but does not recall leammg whv the
. growth percentage had come mto existence in the ﬁrst place (TE 496)
Board member Garry Chaf' in, who did not _]om the Board uiitil 2009 also demed
knomng about the 2001 agreement (TE 51 9) o |
Gwen th]s testlmony, the hearmg officer finds that the votes of these board
'_ members to approve annual contraets based upon or referencmﬂ the 2001 agreement were
not mtended by the board members as ratlﬁcatlons of the 2{)01 agreement
| 16 Bowhmr Green dld not appeal regarcilmtr Warren County’s fallure to
melude the grov. th percentage from 2008-2009 through 2012-2013 in rellance upon o

' Warren Coanty supermtendent representatlon that Warren County would
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' reconsrder the percentaﬂe in the future and consrstent with the ob!watlons of both

- ; -drstrlcts under the “sood faith provrsxons” of the 2001 agreement

See TE 108 110 and ea.rher :t‘aet-ﬁndmfJ that nelther district vrewed faﬂure in
vears 2008 2009 forward to apply the percentage growth factor asa repudiatlon of the -
B contract 7
C. FACT F[NDINGS CONCERNING ADOPTION OF THE 664 CAP

' 17 Bowlmg Green tendered to Warren Connty, a pr_op.o_se_d contract,f
| srgned January 14 2013 by Bowluw Green, for 2013-2014 that appiied th_e-forrnula
from the 2001 agreement. | |

~Asithad in years past, Bowling Green tendered to Warren County a proposed
contract that apphed the formula from the 2001 agreement

18. Mr. Murley, Warren County supermtendent at the time, intended to
. submit and expected to have approved Bowlmg Green’s proposed 2013-2014 |
' .contract for 830 students, but wrth the growth percentage marked out as ln prmr
years, and had no mtlmatton that anyone on the Board was consrdermg rednemg
the number. : | | | |
. Mr. Murley, supenntendent of Wan'en County at the beommng of 2013 testrﬁed
that hie prepared and mtended to subrmt for approval in February an agreement Just asin
pnor years, aoreem0 to the 850 a.nd marking out the growth percentage Murley testlﬁed
that he had no md] catron at the tnne he left that Warren County did not mtend to contmue
the nonresadent agreement W1th Bowlmc Green at 850 students {TE 258).. Gwen that the

supenntendent Murley had. expected to present and have approved the standard 850
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student contract (sec TE 239) it is ciear that he had no wtnd of any rnovement by the |

| Board to do somethmcr dtfferent | -

| A The Bowlm«r Green contract was madvertently net placed on the '
'Warren County board’s February, 2013 agenda | |

Pat Stewart, Dlrector of Student- Sennces at Warren- Couuty, testified that he

- | received the proposed 2013—2014 contract from Jon Lawson of Bowlmo Green early in
. 2013 and that Stewart ‘prepared a memo to go w1th that to be approved as we have done
prevxous contracts.” (TE 352). The iterm was then sent to the supermtendent s oﬁice by
the first week in February and was modrﬁed per Superintendent Murley s instruction the
same way as prekus contracts with the orowth percentage marked through (TE 354-
357) The number was to'be 850 as 1t had been in the past (T E 359) However the
contract did not appear.on the F ebruary agenda Mr. Murley testified that the contract was
on hls desk ‘ready to go,” but “I remernber [the contract] was on my desk and I dldn’

getit inat the board meetmg Well actually I mtssed it. I dtdn’t oet 1t in. ...1just |

h "dxdn’t (TE 253)

20 Durmv March Warren Counly personnel hecan collectrng
mformatlon concermng the namber of Warren County resxdents who were
. attendmg Bowhng Green. N | o
| Kathy Goff became Warren County superlntendent on March 1,2013. Stewart _
testlf’ ed that Goff directed him to obtain mformatron about all Warren County students
attendmc Bowlmo Green (TE 366) The 1nformat10n ‘was obtamed from Bowhnﬂ Green |

~ and was compared with addltlonal mformatton requested from KDE and recelved by Mr




Stewart Ms Goff and other Warren County pcrsonnel on March 6 2013 (’I'E 367) five
| "days pnor to the Warren County board meetmg scheduied for March 11, 2013 N
Bowhna Green 'S was the only non~re51dent contract for whrch such 1nformat.10n |
- was requested (TE 368) Ms ‘Goff dld not tell Mr. Stewart why she wanted the
1nformatlon ‘She also mstructed him to prepare a report breaking down by grade the
Warren County resrden’ts attendmg Bowlmo Green to have ready for the board meetmg
: _(TE 374) The report was- completed approxnnate!y 2 weeks after recemng the .
information from KDE on March 6,2013. (TE 374). |
Warren County board chairman Young testified that he had not asked Goff or
. -a.nyone at Warren County to collect this mforrnanon and was not aware of any other
board members askmg for such mformanon (I'E 416) Mrke Wilson, another board
member testified he had asked Pat Stewart for mformation about the number of Warren
County students graduatmg from Bowhng Green prror to the Aprﬂ 18 2013 board
- meeting and was told that the number was 86. (TE 463467) .
| 21 Bowhnﬂ Green s proposed contract was not placed on: Warren o
-.County board’s March agenda for reasons that were not estabhshed at the hearmcrr '
That the contract was not on the March acrenda is undlsputed Accordmg to Mr
' Stewart after Mr, Murley madvertently falled to submrt the’ proposed comract in. tnne forr :
the Februarv aoenda but before he left, he. gave it to Mr Stewart to be placed on the
March agenda (TE 364-::65) Stewart testlﬁed he dld not know why it drd not appear on

: the March agenda. ('IE 377)
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What is chSputed is why it was not on the acenda One possrble explanatlon could
“be the dlsruptwn n tl'anSIthl]In“ from Mr Murley to Ms Goﬁ ‘When asked why the
_ proposed contract was not on the March agenda, Ms Gotf testified -
| I_ I have no idea. [ understand that I took over March 1. Pnor to that time, I did not
deal 'with those. It was just a few days before the March board meeting. I had no
idea it wasn’t on there. But after [Bowling Green superintendent] Mr. Tinius
brought it to my attention, we- addressed itin Aprll ' :
(TE 286). 5 |
Another oosslble explarratiort is that consideratioo of the contract was delayed in
order to allow time to complete g,'gatl'lerirwr information about Wan'en'County residents -
attendmg Bowling Green that would be relevant toa reductton in the non—resrdent
| contract Ms. Goﬁ" testtﬁed that she d1d not even know that a non—res:dent contract vnth
Bowlmo Green was pendmo unt11 she got an emaﬂ from Mr Tinius asking why it had not
been addressed at the March meetmg (TE 270-—271) However Warren County s March
“ meetmo took place on March i1, 2013 and as descnbed elsewhere in these ﬁndlngs the: . |
process of collectmc data on Warren County students attending Bowlmo Green at the
' drrectlon of Ms: Goff had aIready beﬂun well before that meeting. Mr. Stewart testlﬁed
that he chd not know why the Bow]rno Green contract was not placed on the March
agenda (TE 386) although he also was mvolved in collecttng the data on Warren County '
residents attendmv Bowhnc Green
- 22. Ms Goff reviewed Bowlmcr Green’s proposed contract W 1th Gtewart :

and caused it to be placed on the agenda for the Aprrl board mcetmg

‘Mr. Mtuley was replaced by Kathy Goff Ms. Goff testtﬁed that atter she took Mr,‘ 3 o

- Murley s place as supermtendent shc revrewed Bowlmo Green s contract, , joint exhlbrt

21




3, vnth Pat Stewart Warren County S Drrector of Pupri Personnel and told the secretary

L 'to place it on the April Board meeting acrenda. (T E 278) The contract she revrewed was

'ithe standard one routmely proposed by Bowlmg Green provrdmg for the current number _
of non-res:dents plus a percentage of ﬂrowth |
23, Flve to seven days before the meeting, Kerry Young, who had
become chalrman of the Warren County Board in January of 2013 mstructed Ms.
| Goff to substrtute blank contracts for the contract that Bowlmg Green had |
tendered N
Ms. Goff tesﬁﬁect that five to seven days before the board rneeting, she \ras N
instmcted by Bo_ard member Mr. Young to substitute blank contract forms to the- agenda
for the meeting (TE 279). Mr Young testiﬁed that Ms. Goff .brought_ the matter_ up rather
" than him: | | |

1 was in Central Ofﬁce and [Ms Goﬂ] asked me, hey, how about the - the :
Bowhno Green contract for the Apnl mee g; how do you want iton there

'When she asked me that I sald you know 1 don t know what s going to happen o

at the meeting. You never- know what a motron could be for anybody I said, put a- _ '

-blank contract on there

(TE 413)

Ms. Gof.f testlﬁed she drd not Imow why Mr Youno asked her to subnnt blank

7 contracts (TE 300) other than Mr Youno sard to do it “’cause I'm not sure what the board . -

is gomg to do.” (TE 279) Ms. Goﬂ" relayed that request to Mr Stewart (TE _)78) Mr

_ Stewar[ 1n1t1aily testrhed that he thoubht blank contracts were bemg used because hehad

o round out from. Mr Tmrus at: a meetmg at the Corvette Museum, and then mformed Ms

G Goﬁ' that the legrsiature had recently passed a law excludmg chrldren of ernployees from o




- the non—re51dent student account. (TE 379) However upon belng exammed about the

dates of cornmumcattons between Mr. Tlnll]S and Mr Stewart eoncermnfI the new law 1t

. was clear that Stewart was mstructed to mclude blank contracts by Ms. Goff before M.

Stewart was even made aware of the new law (TE 381) Stewart corrected his testunony |
| 'i to be that the new Iaw had noﬁnno to do with the blank cont:racts that he was sunply
_ followmo orders from Ms. Goff (TE 382) Stewart testified he did not ask Ms. Goff why
the contracts would be blank or dlSCliSS wzth her or any board member the contract ‘
proposed by Bowlmg Green that he had subrmtted prevrously for mclusron on the Board
agenda. (TE 382). |
© 24. Warren County’s supermtendent was not consulted regarding the
the wisdom of reducmg Bowhng Green’ s non—restdent contiract.
Other than obeymg Mr. Young’s instruction to subsntute biank contracts for the
-one proposed by Bowling Green Ms Goff testtﬁed that she had no conversatlons with
'- any board mernbers concemmg the Bowlmg Green non—resrdent contract (TE 301), and -
a that she made no reeommendatlon concermng the reductlon at the board rneetmfI in Apnl B
_when it was approved. (TE 301). s o |
L Supermtendent Goff testtﬁed that she dtdn’t have any 1dea What the Board was
. gomg to do. (TE 279 300) H s0, the Warren County Board dec1ded w1thout consultmg
tts own supenntendent to change a long—standmg practlce regardma non—resrdents
' attendmU Bowlmo Green that it knew would upset many persons -

25 Warren County voted on April 18, 2013 to reduce from 830 to 664

- the number ot‘ students permltted to attend Bowlmg Green by excludmg the 100

- students of employees, no 1on<rer counted due to.a change in. the Iaw, and: -




subtractrnw the 86 Warren Count}r resrdents atteudmg Bowlmﬂ Green who were
scheduied to graduate . - | _

Thrs is undrsputed See TE .)05 Board member Mrke Wllson testrﬁed that he had '
| requested ﬁ'om Mr. Stewart, severa] days pnor to the Apni 18,2013 board meetmg, the _ o
number of Warren County resrdents who would be graduaturg because it was gomg tobe
~ part of his consrderatlon in deciding the number that would be approved for 2013—’)014
(TE 466)

At the Apn] 18 2013 board meetmg Wilson made a motlon to reduce the non-
resrdent contract numbers with Bowling Green by the number of Warren County
residents who were graduating. (TE 468-469) Wllson asked Mr. Stewart how many
Warren County resrdents would be graduatmg from Bowling Green and Mr Stewart read
from the report that he had prepared at Ms Goff’s direction that there would be 86. (TE
- 385).

26 -Warren County dld not warn ﬁowimg Green that it was consulerrng -

| reducmu lts numbers or consult with Bowlmg Green prror to domg so o

Thls is undlsputed In muitrp]e eommumcatlons W!th Bowlmg Green concernmg g

: the agreement pnor to the mght of the vote, no Warren County personnel gave Bowhng

| _ Green a heads up” that Warren County board members were consrdenng reducmc the -
non-r_esrdent number (138-140)

Even afier the vote, no one told Bowling Green about the reduetlon Bowhno
-Green first leamed of the reductron aﬂer the meetmﬂ whena newspaper reporter whor

phoned Bowlmo Green s supenntendent to get a comment Ms Goff Warren County s
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supenntendent tesuﬁ "[h}mdsu,ht probably is, should have told Mr Timus on that 3
. evemng that that number was' less than he expected. » (TE 3 1 0)
27. The decxsmn to reduce the non-resxdent contract ‘was made wnthout"
_ 'analysxs of the effect the reductlon would have other than toi mcrease revenie for
Warren County by claxmmg the SEEK money that would follow the students back -
to Warren County if they were no longer allowed to attend Bowlmg Green
Goﬂ‘ the Wanen County supenntendent tesnﬁed that no board member
'consulted W]th her reoardmg the impact the 664 cap would have or asked her to
 determine it. (TE 281). At the meeting held between representatives of the two dlstncts
after the 664 cap was imposed, Mlchael BlShOp tesnﬁed regardmg his conversation with
M. Young, a Warren County board member as follows '
I asked Mr. Young spemfically, 1 said, d1d you have | any conversations with any
individual board members, with any staﬁ' with: anyone about the action that you
* took that night....7 :
- And he said, no, we didn’t talk about no one s ever talked about that ‘
_prior to that happening....And I kept saying, you took this action that night to start
 this turmoil, and yon didn’t speak with any- board members individually,
o pnvately, any interim supenntendent, past supermtendents anyone ‘And he
'_assured me thathe had not. : _ 7- o _
('IE 88 89) Gany Chaﬁin testtﬁed that pnor to votmg for the 664 he had glven no
' conmderanon to the impact the dectsmn wou]d have on famllzes in the commumty (TE
545)
Blshop testified that “[f}mances were really never brout,ht up” (TE 91) at the
- 'meetzno between the two dlstncts and that it was only later from readmo artlcles inthe - '
- -newspaper that BlShOp Ieamed Warren County was clalmmg that the reason for the cap :

" _'was tmanmal (TE 91) However it appears that money was the motlvatlon BlShOp

L testlﬁed further concernmc lns conversatlon wﬁh Mr Young at the meetmcv that
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they wanted thelr chxldren in their schools and they didn’t thmk it Would ‘was
~ wise to have a policy in place that allowed their children to go to other schools -
- and facilitate that move. .... There was, I guess a great deal of talk about their
children and our chlldren And I - at some point, | recall I interjected, they’re not
your children. They’re the parent S chlldren and their guardian s children. '
(TE 87-88) Younc also stated at the rneetmtr that there was httie chance that War.ren
fCounty s board would consider makmcr an exception for the 30 Warren County resrdents
who wouId not be able to attend Bowling Green wrth their mblmgs asa result of the 664 |
Ny cap (TE 94) o |
g It is clear from the testimony of Warren County board members and personnel
that the only constderauon for the deClSIOB at the time it was made was simply was to
assert its right to the SEEK money it could clann by dzscontmmng non-resident
| agreements with Bowlmg Green. Sorne witnesses for Warren County testified that
Warren County board members often talked about revenue generaﬂy and the idea of -
_ reducmU non-resrdent agreements had come up 1n board work sessions as a way to
. increase revenue that testlmony mchcated that evenat the work sessrons the extent of the
: analys:s was 1o rnultlply the amount of SEEK money per student tlmes the number of
students Mr Murley, Warren County supenntendent who left at the end of F ebruary
‘-2013 testtﬁed - _' | | B
'. {a]t dlfferent tunes I've had board members [Mr W;lson and Mr Young] say
2 somethmg to me about [the Bowling Green nonresident contract]. And it may be

- 1n the hallway or wherever, but it was nevera- it was always just a very qu:ck
dlscussxon a fleeting thing and go on. -

o (TE 258) Murlev testrﬁed he never asked anyone 1ntemally to look at the ﬁnancnai

zmphcatlons because “T cou]d _]USI in rny head ﬁgure $3 900 per student tunes 100 that -

E sort ofthmg ” (TE 258)
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- Similarly, testlmony regardmv the discussmn at the Warren County board

- meetlnc where. the reductlon was approved mdlcates that ro ﬁnanctal data was presented

other than the dollar amount of the SEEK money per student Mr Young, the chanman of
the Warren County board descnbed 1t as follows |
What [chief financial officer for Warren County Wzlhe McElroy] said was ... if
we got the 86 students, if they enrolled in Warren County schools and the SEEK
money followed them, and the longer - more -years that you had those students,
the more moneis that would 'bnnfI in; so, yes zt could have a. long—term posmve
effect on our d.tstnct . ' '

I don t think he gave a num‘oer that Illa.ht I thing he pretty much just said 86 times
3827, and - and then just kind of left it at that.

- (TE 420-421). Also, see Mr. Young s testimony, TE 428-430. Mr. Young testified that at
the time the reductton was approved he did not have any speelﬁc mformatlon or
caicutatlon about the financial impact of the I'CdllCthIl on Warren County (TE 433 434)

 Ms. Goff sugoested that one reasor she dldn’t reveal to Mr. Tinius after the
meetmg that there had been a reductlon is that she was unable to glve any epranatlon for. .
why it occurred |
I really didn t have an explanat::on at length to explam to Mr Tinius why that .
contract had been reduced by additional numbers, That’s what our Board voted to
do. And not havma conversation - in depth coniversation with - [ hadn thad it
with anyone except for Mr. Young as far as ‘puiting a black contract on there. 1
didn’t have any background mfonnatlon to be able to share. And at the: close of
that meetmg, I thmk that it was- seud that it was for financial reasons.
(TE 310).
28. The mmutes of the May 6 2013 Bowlmg Green Board of Educahon

‘meeting reflect that the BG Board voted in Order 15121 to approve a “portlon of '

the Contract” tendered by Warren County and to appeal “to settle a dlspute
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: regard;ng 86 (eighty-six) students for whieh the Warren Connty Schooi stt:nct has E

. refused to release fnncimg 7 B

- © See Exmbn,a;,,Appellanfs_ appeal.

.- 29. KDE sent nn email to Bdwling Gteen, in resnonSe to Bow[ing' Green-’s- _
inguiry, opmmg that Bowlmg Green could agree to the 664 students conceded by o

' Warren County and appeai the 86 students not approved by Warren County,

o ‘ prowded elear nofice was given to Warren County regardmg Bowlmg Green s

' intent to do se.
This is not dispnted

30. Bowling Green sent a letter to the Commlssmner dated May 23, 2013,
- copied to Warren County’s representatlves, settmg forth the Bowhng Green S

mtent to appeal coneernmg the 86 students bnt asking that fnndmcr be released for -

| -~ the 664 students while the appeal proceeded and to protect Bowlmg Green from :

madvertenﬂy walvlng any appea] nghts by s1gnmg the Apnl 18, 2013 contract
' s:gned by W‘arren County Sehoo! l)xstrlct. 7 |
" '. Thls is not d:sputed
D FACTS RELATED TO DEMAND OF \VARREN COUNTY RESIDENTS

TO ATTEND BOWLING GREEN SCHOOLS

| 31 Smce 2003—2!}04 more non-resulents from ;Warren County wanted to

o attend BO“"IHIC‘ Green than were perm;tted to attend under nnn-resnient
aﬁreements | | |

'. See TE

'.H .>2 Bowlmg Green has developed a po!:c}' to determme whlch stndents
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on the wartmo llSt or llst of apphcants will have prlorlty, gwmg preferences to
' 'chddren of employeeS' ehddren who were already enrolled shoes resrdence changed
'_durmg the school year; sabllngs, students in prlvate schools located in Bowlmg
Green s dlstnct' lndlwduals owmng property in the district; chddren of employees
at WKU.
(See TE 634'-635).
33 In addltxon to students enrolled under non-resxdent agreements, '
Bowhng Green, in 2011-2012 and 2012-2013, agreed to take 100 addmonal Warren
County students as non-contract, without SEEK money.
Jon Lawson, director of pup11 personnel testlﬁed at Bowlmg Green, testified that
‘when Warren County said they were only going to release fundmﬂr on 850 ,
students and they were holding the line, I guess, on that number, at least over the
past two or three contracts, then it was really putting us in a situation when you -
~.also factor in the students that move during the year and become nonresident, that
- - if we were going to still be able to work in students not more students than we
normally take, but just students in generally that had normally gotten in - then we
. were going to have to desxgnate the students as noncontract and not get ﬁmdmg
for them.

: . And that’s- not somethmg we really Wanted to do but we. felt some
. obligation to our community and to the parents, to the families, you know, to try

and get that worked out. Being at the 950 number, myself and Mr. Tinius, we had

~ some conversations about, you know, this-is not somethmg we can Just contmue '
-+ todo for yéars upon end. '
, - Youknow, if Warren County’s not gomg fo honor the 2001 agreement
o then we need. to, you know, we need to take a look at maybe working at least
some of those hundred noncontract kids off, because we’re not gettlng fundmg
(TE 130 151)
34 Notw;thstandmg aeceptmc addttxonal non-contract students, each

year Bowlmg Green turned away some Warren County non—resndent appllcants
| '_VS_e,e TE630. -

20




g 35. AS a eenset;uenee ofWarren .'Ceuetf’s .im.position of a cap; B{)“tiil.l(’r'
Gt*eee has modifi ed its tultlon pohcy to requn'e Warren county non-res:dents who |
5 'are not mcluded in the 664 cap to attend Bewhng Green by paying tuition equal to |
the SEEK monev plus $300.

“See TE 102, 154 and Petitioner Ex. 14.

E. FACTS RELATED TO CHARACTERISTICS OF. WARREN COUNTY

RESIDENTS ATTENDING BOWLING GREEN OR WHO WISH TO ATTEND

36. 72.6% of Bowling Green students reside in Bowling Green and
252% of Bowhntr Green’s students are non-residents from Warren County.
. This is undisputed. See TE 615 and j joint exhibits #17 and #19.

3T H)stonca]ly i recent years, the percentage of Warren County
. reSIdents attendmcr Bow]mg Green has remamed at or'near 25%

_(TE 186) : |

38 37. 02% of Warren County resrdents attendmg Bowlmg Greeu are -

'olfted and taiented o |
' See jo_int exhjbit 34,

- 39. Warren County non-tes'idents attehdihg.elemehtary school in o

- Bowlm«r Green aftend MeNeill and Potter—Gray, Bowlmﬂ Green s two top-

: _perfermmg elementary schools the percentage of the student populaﬂen resndmg in
Wzrren County, 43.41% of the students attendmg McNell and 43. 36% of the
| students z:tttendmcF Potter-Gray are Warren Ceunty resu]ents

See TE 187 190; Jomt exhxbzt 17
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: 40 21.54% of students attendmg Bowhng Green Junmr ngh School and

32 38% of those attendmg Bowlmg Green ngh School are Warren Count}

resrdents _
© See Joint exhibit 17. N
4}1. Bowling G_reen- 11.837 over 200 appl_leants for the 86 spots at issue in
this ap peal. | | a

See TE 154

42 The 86 students ati 1ssne in thls appeal consist of 63 elementary age
students (47 of whom are kmdergartners), 5 mlddle-schoolers and 18 hlgll schoolers.

B See TE 160; Petin'oner Exhibit 27.

43. Thn'ty of the 86 have snbllngs currently attendmg Bowllng Green
See Petmoner Exhibit 28 | |
44. Ten of the 86 are students who were enrolled in Bowlmcr Green and
. former]y res:ded in Bowlmﬂ Green but have become residents of Warren County |

) _durms the school year (and are not also among the 30 who have sxblmgs attendmg

Bow ling Green)
See Pemmner'Eﬂiibﬁ 27,
B 45 Twenty-nme of the 86 have parents who work at WKU
See Petmoner Bxh:blt 27.

F.'F ACTS RELATED 'E’O STUDENT POPULATION AND GROWTH

- 46. Warren County has expeneneed s:gnlﬁeant growth in recent years

Kerry Youn cha.lrman of the Warren County Board testlﬁed that Warren [




County IS a growth district,” orowmg about .)00-400 students per year (T E 424) Warren |

- County” s total enroliment lncreased by 1 71 3 students from 2006-2007 to 201 1-2012 to a -
_ _,total enroliment of 13 307 (Jt Exhlhlt 18), an mcrease of 14, 5% over six years and an “
average of 2 24% per year (TE 157} | .

47. Bowlmg Green has experience less growth than Warrean County and' '

derlves very httle growth from resndents of the Bowling Green district. _.

'_ Bowhnu Green’s enroliment mcreased by 322 from 35 1 8 in 2006- 2007 to 3840 in
2012-2013 (Jt. Exhibit 17), an mc;ease of 9.1%. However, the total enrollment in
Bowiing Green schools declined slightly from 2011-2012 to 2012-2013.

- Only 175 of the 322 additional students gamed since 2006 in Bowlmg Green are
res:dents of the Bowhng Green dlstnet This means growth in student popu]atlon
internally (ﬁ'om students residing in the BG dlstnct) was only about 5% overa 7 year
period. . | | |
| | 48 Bowlmo Green is unhkely to experrence growth lnternally in .
the future due to development m51de the Bowhng Green l):stnet and in Wart'en
County and depends heavnly npon non-resndent students to mamtam lts populatlon |
Atoneé nme Bowlmo Green had nearly 6000 students It now has less than 4000

- Joe Tlmus supenntendent at Bowlmcr Green explamed Why o
| [M]ost of that s the result of the way residents have changed And as the
community had grown, more and more homes being built outside of the ‘school
district boundaries. As you’re probably aware, school district boundaries were set -
in 1958 across the state-- across the Commonwealth. Independent dlstncts and

‘county school district boundaries were set at that time. :
~ That certainly i 1mpacts all mdependent districts across the state with that

- bemo the case. But in our case here locally meant that new growth as far as homes o

- has developed outside of the C:ty School District. Not always neeessanly outsuie '
 the city limits, but outside the City Schiool District. The two are not'the same,

wiuch sometlrnes causes a little conﬁtsmn with homes that homes that hterally, e
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their backyard backs up to City Scheol preperty that are distncted in Warren
County School District because of that deciston in 1958. .
y So as a result of that, many f: familics who are third and fourth generation of
- children in our school district, over time their residence has changed from living
" in the city limits, in the City School District, to living outside the City School
- District, but still feel a reai allegiance and connection to the school dlstnct

(T 614.615), Bowling Green experienced 2 géjn ﬁom 201 1-'2012'10 2012-2013 of onljr
7 students in the number of its students who live in Bowlmg Green (Joint Ex. 17)
| 49, If Warren County had eontmued to follow the percen tage growth |
provrsrons of the 2001 agreement, the number of non-resrdents from Warren
County would have been 969 in 2013-2014. | |

See TE 158.

50; If é_ll Warren County etudents attending Bowling Green were
retnrned-to Warren County, it would have a dramatic effect on the student
popnlatmns at MeNell Elementary and Potter-Gray Elementary
. Ifall Warren County resrdents were returned to Warren County, McNell s
:‘ - populatlon would drop from 417 ) 230 (a reduetwn of 53 16 %) and Potter-G:ray s 5

populatl on would drop ﬁom 45910 260 (a reducnon of 56 64%) See Petmoner EXhlblt

1

- 51. 1 all Warren Coumy students attendlng Bowlmg Green were '

_'returned to Warren Connty, it W ould have a srgniﬁeant effect on the student

o popnlatlons at Bowlmg Green .Inmor Hwh Sehoo] and Bowling Green Hjbh Sehool

: lf all Warren County resuients were ehrnmated the student populatlon at BGHS e
- would drop from 1124 to 745 (32 38%) and the student popu]atlon at BHJHS would

- drop from 868 to 681 21 54%} See Petxtloner Ex 17
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G FACTS RELATED TO MINORITY I)EM()GRAPHICS
52 Reduetrons in Warren County resndents attendlng Bowlmg Green .
. wdl mcrease the percentage of Bowlmg Green students who are mmonty students, :
- and will shghtly decrease Warren Connty’s percentage of nnnonty students
Currently, 37 48% of Bowlmo Green’s students are minorities and 22.91 % of
| Warren County’s students are minorities. 149 of thE’ 1010 (14.75%) Warren County
resrdents attendmc Bowlmg Green are mmonty students If all Warren County resrdents
attendmg Bowling Green were elnmnated, dns would reduce Bowlmg Green’s student
. popuiation by 25% to roughly 2880 and 1343 would be minority students, increasing the
percentage of mmonty students in Bowlma Green from 38.78% to 46.6%. In contrast if |
aﬂ Warren County resrdents attendmg Bowling Green were returned to Warren County,
| thls would increase W arren County s total populatlon but decrease slightly its percentage
' of mmonty students as only 14. 75% of Warren County resrdents currently attendmo '
Bowlmﬂ Green are mmontles Thus, any srgmﬁcant eﬁ'ect regardlng mlnonty
' _'percentages wrl} accrue only to Bowlmg Green S | |
o 53 Ehmrnatxng Warren County resxdents wtmid result ina mlnorrty
- population in Bowlrnw Green of 46% eletnentary, 48 5% Junlor hrgh and 42% hrgh :
rschool | | |
Fzgures in Joint Exhrbrt 17 and Jomt Exhlbrt 26 can be used to examine. the effect
.on rmdn 1dual schools and cate gones of schools ‘ |
| Bowhno Green e]ernentary schools have 1848 students of whom 755 are mmonty: _

r'students Just under 41% If all Warren County re51dents Were removed the total
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elementary n()pn'latinn nvould be -1432,- of ‘wlrlom 657 or just undef 46%. won}d be
‘minorities. o | o
If all Warren County residents were retm'ned to Warren County, there would be

very little effect on demographics in Dlshman-Mchms Elementary and Parker-Bennett- |
. _Curxy, as 2/3 to % of the students n theseschools already are minority students but only_

a small number are Warren County residents. T.C. Cherry Elenaentar}r has 38 59% |
: mmonty students but only 8of them are Warren County re51dents The percentage
minority populat;on at McNeﬂ would actually decrease if Warren County residents were :
eliminated and the percentage minority populatlon at Pntter—Gray would increase from
| 14.16% 10 16.15% | |
The blggest changes per school demographlcally wouid be in the upper grades |
: Bowhng Green High School (BGHS) is currently 33 3% minority students and Bowlmg_ '
Green Junior ngh_Sch'ool (BGJrHS) is 40.9%.. If all Warren County'residents we're

.‘ ehmmated the student populatlon at BGHS. would drop from 1124 to 745, of Whlch 31 5
! or 42% wouid be mmonty students and the student populatlon at BHJrHS would drop - l'

from 868 to 683 of thh 48 45% would be minority students

. Vlewed collectwely, ellmmanng- Warren County remdents w'ou!d result in a '

o m,momy popuiatlon in Bowlmo Green of 46% elementary, 48. 5% _]umor hlgh and 42% :

' hlgh school. -
54 'I-'h'ere'. is ineufﬁcient evidence to determine that the incnease in .
percentage of mmonty students would harm Bow lmg Green
Mr Tmms testlﬁed that systematle reducnon of Warren Counly non II’ESldEIltS

| _wo’uld ehange the_fabr_lc of ‘the-B(_)wimg Green schools as fnli‘ows:




“There’s a point in time where the demographrcs of the Bowhng Green-
' Independent Scheol District will be more in line with a large, metropohtan mner— '
- city schoot district as it relates to the percentage of free and reduced lunch,
students m poverty and mmonty percentages : .
,(TE 667) Demographrcs ﬂxat relate to free and reduced Innch are dlscussed below.
', .Regardxng mmonty as such, itis n_ot clearhow the percentage shrﬂs in mmorrty

pulanon that Would occur if Warren County residents were eliminated from the

' Bowlrno Green student body would cause srgmﬁcant harm 10 Bowhng Green

H. FACTS RELATED TO OTHER DEMOGRAPHICS TI-IAT HAVE
PROGRAMATIC COSTS
55_, Eliminating Warren County restdents attending_:Bow_ling Green
“ would not have a signifieant'effect on LEP student percentages.
- Warren County board member Mrke Wilson testrﬁed that Warren County had
~seen an mcrease in students for Whorn Enghsh was a second Ianguage that Warren
' ._ Count} dld not recerve addrtronal ﬁmds to cover that cost and that it ate mto Warren : .'
: __ -County s contmoency fund (TE 475) However Wan'en County s LEP populatron as of
B . 201 1-20}2 the last date for whlch such data was presented n Jomt Exhrbrt 28 is 1 180
- or 8 8% Bowlmg Green s percentage is 360 or 9 87% i5 of whorn are Warren County .
- -re51dents (Jomt Ex. 27) If all Warren County resrdents attendmg Bowhng Green_were
o eli_nlinated, this would_ reduce Bo\uling Green’s student 'populationjby .2_5%.to roughly

2880, of which 1 1.9% would be LEP students, an increase but ,nota_Sigjni'ﬁcant-increase.'

L S:_6- Reditctions in Warren County residents attending Bowling Green.
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_Wlli 1ncrease 51gmficantly the percentacre of Bowlmg Green students recewmg free |
' and reduced (FR) lunch but probably w:ll not result ina s:gnlf' cant mcrease ln the
percentage in FR lunch numbers for Warren County |

| Bowlmg Green has 55 7% of i its students receiving free or reduced lunch
compared with 52.87% of Warren County s students. (See joint exh:lblts 22 and 23).

However only a httle over 11% of the FR lunch students in Bowlmg Green are Warren

o County re31dents TIns means a shift of some or all FR lunch Warren County re51dents

will mclude a relatlvely small number of FR lunch students However returmng to

Warren County all Warren County re51dents attending Bowling Green would reduce

Bowhng Green’s student population by 25% to roughly 2880 and 2006 of whom would

7_ be Bowhno Green re31dent FR students (see _]omt exh;blt22) makmg the percentage of

FR students n Bowhno Green approx1mateiy 70%. While loss of only the dlsputed 86

_ wou}d not have such a gteat unpact contmued reductlons would have a Iong-tenn effect.
o 57. Reductlons in Warren County resndents attendmg Bowhng Green

Y -'wnll tnerease the percentace of Bow]mg Green students recewmu specmi education :

- _but uot sngmﬁcantly |

| Currentlv there are 56 Warren County resnlents attendmo Bowlmg Green Who ‘7

k recelve spemal educa‘non services. If all Warren County re51dents went back fo Warren

County the petcentage of Bowhng Green students recewmg special educa’non would

o mcrease frorn ] 1 25% (see Petztloner exhibit 23) to about 13% . ",

| I FACTS RELATED TO THE STATUTORY FACTOR OF ACADEMIC

PERFORMANCE AND PROGRAMS

58 Teacher—smdent ratlos in the two distrtcts are very szmtlar, w:th

37




.Warren County havmg shghtlv lower teaeher—student ratxos in some schools .

See Joint Exhlblt 33, |

::9 A s:gmficant percentage of the g1fted and talented students in - |
Bowhng Green are \«Varren County restdents* ellmmatmg Warren County res:dents
will signifi cantly impact the number of glfted and talented stndents in Bowlmg '
Green, especrall} in MeNeil elementary, Potter-Gray Elmentary, Bowlmg Green
‘ rJumor Hwh School and Bowimg Green High School. | | | |

~ Over 37% of 'th‘e Warren_County residents attending Bowling -Green arel gifted and N

talented (GT), roughly the same percentage as m 2006-2007, and the percentage has been
_‘ rnore or less the same since then. Warren County _residents comprise 102 of the 251 GT
sti;dents in Botviing ‘Green Jtmior High’ School and _1 3;'4 of the 296 GT students m
Bowlmg Green ngh School. Warren County residents compnse 58 of the 107 glﬁed
students m McNell Elementary and 5 6 of the 100 GT students in Potter-Gray Elementary,
' -(See Jomt Ex 24) 7. | |

60 Ellmtnatlng ‘Warren County resxdents from Bowltng Green s student ._ -
populatlon wnll reduee the pereentaue of Bowlmg Green studeuts Who score S
proficient or dlstlngulshed on standardxzed testing.

Exammmrr the f gures appearmo in J oint Exhlblt 30, the follovwng can be B

- deduced. |
Of 197 Warren County restdents attendmtF Bowhng Green elementary schools

who were tested 138 (80%) scored proﬁ(:lent or dtstmcrulshed in reading (as contrasted o

o W'lth 3% of aIl Bowlmc Green elementary students tested) and 137 (69 5%) dld so m

math (as contrasted w1th 41 5% of all Bowlmg Green eIernentary students tested) Of the R




' 221 Warren County res;dents attending Eowhncr Green mlddle school vtho were tested
179 (81%) scored proﬁcrent or distmcrurshed n reau:hnU (as contrasted w1th of 55 1% of
all Bowling Green nnddle sehool students tested) and 156 (70. 5%) did S0 1n math (as _.
_ contrasted w1th 46. % of aII Bowlmg Green nnddle school students tested)
If Warren County residents were elnnlnated Bowlmc Green elementary students
 testing proﬁcrent or dlstlngurshed in readmg would drop from 53.3% 10 45%. The
g number of Warren County eIementary students who currently score in tlns range is 1422
g or 46.1% (J01nt Ex. 31) and if all returned to Warren County and the numbers are
adjusted to account for the mcreased total elementary (3085 plus 197=3282) and
increased proﬁcient/distinguished (158 pius 1422 = 1580), this would resu]t ina
percentage of 48% Thus, the net nnpact would be that Bowhng Green drops from 53 3%
" to 45% and Warren County increases from 46. 1% to 48%
Applyrng the same analysrs to proﬁc:ent/dlstmomshedin elernentary math
.Bo“ Imcr Green would drop from 41 5% to 3.: I% The number of Warren County
., Vstudents who currently score in thls ranoe 1s 12(}3 or 39% (Jomt Ex 31) and ifall .
o returned to Warren County and the numbers are adjusted to account for the mereased
_ total elementary (3085 plus 197= 3282) and mcreased proﬁ(:lent/dlstmomshed (1.37 plus
1203 = 1340), thrs would result in a percentaoe of 40 8% Thus the net impact would be |
that Bow]mg Green drops frorn 41.5% toi 3;. 1% and Warren County increases from 39%
" "to408% B | o
| The net .1mpact rewardmg mrddle school would be rouOhly thesame The -

o percentaoes of proﬁcxent/drsnngmshed studenls in Bowhno Green rrnddle schooI would

39




' drop from 55.1% to 45. 8% for readinc and 463% to 37. 5% for math, w1th shbht |
mcreases for Warren County
| 61 Reductlon in Warren County resxdents attendlng B(nvlmﬂ Green will
decrease GPAs at Bowhng Green ngh Sehool cnrrently averaglng 2. 83 and will
have an unknown u:npact on Warren County
Jomt Exhlblt 34 illustrates that the average GPA at Bowlmg Green ngh School is
© 2.83, with Warren County re51dents average 3.21 GPA |
| 62. Elimination of Warren County residents attending 30wling Green
will affect the classes that can be offered on-the junior high and high school level
and will sugmfieantly reduce the student population that can support Bowlmg '
Green S advanced placement offermos |
Joe TIII]L!S testified that the i unpact of contmued reductlon of Warren County
.resuients from Bowhno Green

As it relates 1o programmmo would be predormnately at. the Junrig hlgh and }ngh '

school, where many of the classes are dependent upon students’ choice and what L

o they want to take. And it could certamly have an impact on the offerings just
based on the fact that you have fewer students and the chcnces that would be
made.

" (TE 683).

Bowling Green'High School cunently offers 20 advanced placemen{-elasses and

| plans to offer 22 in 2013 2014. As found elsewhere Warren County res:dents compnse _

102 of the 251 GT students and 21. 54% of all students in Bowhno Green Junior ngh

- School and 134 of the 296 GT students and 32. 38% of ail students in Bowlmﬂr Green -

o chh School El:mmauno Warren County students w111 both because of total numbers
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-~ and the percentaoe who are advanced students will srgmﬁcantly reduce the student

- po;)uiatlon that can support Bowlmu Grreen $ advanced placement offermos

B J FACTS RELATED TO THE STATU’I‘ORY FACTOR OF FACILITIES
63 Warren County has added three new schoels and built two
renlacement schools since 2007, - | |
-The thr_ee new sehOQIs are J ody Richards "'eiernentary, South Warren Middle
School and South warren Hroh Schooi and the two replacement schools are Bristow |
Elernentary and Richardsville Elementary. (TE 426). |
64. Warren County recently added six classrooms at Briarwood o
Element_ary to add eapaeity for an additiona'l 150 students, .becanse.Briarwo‘od.was
fn_ll or at eapacity.
See the tesnmony of Warren County supenntendent Kathy Goﬁ‘ (TE 268) and " |
_ | _tesnmony of Wllhe McElroy, TE 740 | | |
‘l _ 65 Warren County has two elementary schools that are overcrowded
- Lost Rrver and Warren Elementary, but otherw:se is not oV ererowded cnrrently ‘
~ Kathy Goﬂ‘ the current supenntendent of Warren County, testtﬁed that these two -
' schools are overcrowded and are. usmg moblie units. (TE 266) Board member Garry .

- Chafin sald the mobﬂe units were belng used because of overcrowdmg (TE 532). Other

- board members testi fymo mdxcated they would prefer to charactenze these schools as

“full but not necessanly over—crowded or over capacrty

-'  Warren County s 2012 ﬁnancnal audrt makes the statement that growth is a '

- _chailenoe for Warren County However except for the statement by Ms. Goﬁ' reﬂardmg
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Lost Rzrer and Warren Elementary, the test:rnony of Warren C¢ ounty nitnesses .was that
VWarren Connt} was not overcapacrty See TE 265. Tesnmony frorn vanous mtnesses
. ,'mdtcates that except for the two schoois mentloned Warren County has capac1ty to .
' absorb add:tzonal students. As found elsewhere the teacher—student ratios of the two
' schools are snnxlar wrth ‘Warren County having a shghtly lower teacher-student ratros in
some schools:
66 An addxtwnal elementary school for Warren County to relieve .-

, overcrowdmo at Lost River and Warren Elenientary, at a pro;ected cost of $13
mllllon, is scheduled within the 2012-2014 bienniuvm but Warren County’s board
has not approved construction plans-for it yet |

See TE 443. Kerry Young testified that the language in Warren County’s facrhty
| plan, Joint Exhibit 50, refernno o “new elementary School 600-student capacity ona

‘ new site to- be deterrmned to relleve overcrowdmg 1s a reference to the overcrowdmo at

Warren Elementary and Lost Rrver ("IE 44]) Youno testlﬁed that no land has been |

o purchased for it nor constructlon plans drawn up. (TE 442)

: - 67. Ellmmahon of Warren County students wnl] srgmficantly impact the ;

| operamm of Potter-Gray Elementary and McNeﬂ Elementary, and wnll have an

-rmpact ont the operanon of anlmg Green Junmr H]gh School and Bowlmg Green

High Schoel. |

| As found elsewhere herem ifall Warren County resuients were retumed
| _ -. to Warren County, Me\lell’s population would drop from. 417 to 230 (a recluct;on of 7‘
. 53 16 %) and Potter—Gray s populatlon would drop from 459 o 260 (a reductlon of

;. ::6 64%) See Petrttoner Exhibit 17 Ifall Warren County resrdents were ehnunated the.
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N student populatlon at BGHS would drop frorn 1124 io 745 (32. 38%) and the student
- | populatlon at BHJrHS would drop from 868 to 681 (21 54%) See Petmoner Ex 17
| 68. Reductlon of 86 students Wl]l s:gmficantly reduce Bowlmg Green s
_ bondmo capaclty, ehmmatlon of all non-resldent Warren County students by
reduclng, each year, the number who graduate from Bowling Green, would bring
bondmo capaclty close to exxstmcr debt servnce by 2016 and ultlmately would reduce :
th_e effectwe bondmg ca’paelty to zer’o o

Robert “Chip” Sutherland, a senior vice president, puhhc finance banker at

Hilard-Lyons, who works with cny and county schools hospitals, and universities
concerning tax exempt de_bt, is Bowling Green’s fiscal bonding advising agent. He
performed an analysis of the effect that reduchon of 86 students would have on Bowlmo
Green S capacity. Sutherland testlﬁed that both emstmg debt serv:ce obhoatlons and
adjustcd average daily attendanee are nnportant factors in calculanng bondmg capacnty

- He testlﬁed that Iosmg 86 students would reduce bondmg capac1ty by 52 mllhon, from
592 rmllton t0 $7.2 million. (TE 322) | |
| Sutherland also analyzed how bondmcr capamty would be affected in subsequent _
: years, if Wa}:ren County residents who oraduated from Bowhng Green Were not replaced
'w1th new non-resn:lent students. He explamed that over ttme bondmg capacity would be -
| reduced to $615,000, which he tesnﬁed in ex;stmg markets is effecuvely zero because it
s lnsufﬁment to fund a major renovation, much less construction of a school (TE 323-
3’)6 also see Petitioner” s EXhlbﬂ' 24). He testxﬁed that by 2016 1f Wa:ren County

‘ contmued to reduce the non—tesmlent contract by the number of Warren County re31dents .
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' graduatmo out of* Bowhng Green the revenues wonld be very close to the existing debt ‘
" service. (TE 337) o
F ACTS RELATE TO THE STATUTORY FACTOR OF
TRANSPORTATION
69. A cap would have' no eﬂ'ect on Bowling Green’s transportation costs
because Warren County non- re51dents attending Bowllng Green are not transported'
- by Bowlinfr Green; a cap would not lmpaet Warren County’s transportatlon
d:reet_ly. |
See TE 690. .
L. FACTS RELATED TO THE STATORY FACTOR OF STAFF ]NG
| - 70. Both schools eliminated pos:tlons Iast year and in the upcommg year
’ to deal with general ﬁnanc;a] 1ssues that are affectmg all schools, five posmons were
'cut by Bowlmg Green after the adopt]on of the 664 cap. M
See TE 694. | |
-71. Ehmmatlon of Warren County students, resultmg m a 23% .
reduetwn in student populatmn at Bowlmg Green, Ioglcally would lead to -

hmmatl_on o_f-_exxstmg c_ertrfied and cl_assxﬁed positions at Bo_wlm_g_Green. -

M. FACTS RELATED TO CONTINUlTY AND PARENT CONVENIENCE
7? Parents and students re!red upon the agreement between Bowlmv :
Green 'a'nd Warren County and the 86 stud’ents and their -parents w—ill t)e' R o
" inconv enlenced and suffer some deéree of hardshlp if the eap IS not set asnde _ "

Mlchael BiShOp testlﬁed that
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fejven tltou_h we do have ra cap, {parents and students] strli' relled on that
agreement, as far as where they could do - if they fit the priority list.
Everybody knew what the priority list was. I mean, anyone that wanted tosend
their children knew where they could chéck off and see, did 1 fit into this
,category, do I fit into - am I an employee, do I have a sibling, do I own property
in the city, do my ohrldren go 1o pnvate schools elsewhere, what have you. -~
(TE 100) W:th an agreement in place, and a pnorlty system for assrg,nmtI the non-
resrdent spots, non- res;dents from Warren County were able to know 1f their c}nldren
' would be able to attend or continue attendmg in Bowlmg Green When students living in -
| .. _ Bowlmg Green moved to anew house in Warren County ‘they would have the top |
priority to get whatever spot [was available].” (TE 176; also, see TE 1 79-180) Before the
controversy that is the Sllbj ect of this appeal © 1f [a Warren County non—re31dent] met one
 of those: higher pnonnes or if you were prevrously enrolled, you were pretty rnuch
cuaranteed to get in [Bowlmg Green] "(TE'177-178).
Bowhng Green called three representatrve parents of the 86 Warren County
' resrdents who WIH not be perlmtted to attend Bowhng Green to lllustrate both the fact of
' re]lance and the dlsruptron that would result 1f the cap is not set aside. Issues that are |
L addressed-elsewhere. in the_se ﬁndl_ngs, sueh as sib__lings being 'ab_ie to attend the same
'school,. inconvenience to rparents who' work at WKU availabil-ity. of AP. programs, and
.' transrtromno w1th their classnlates from prwate schools located in Bowling Green to
~ public schools in Bowlmg Green Bowhno Green also introduced a number of afﬁdavrts
_ from the parents of the affected 86...to lustrate the 1_nc0nven1ence thatwould result from
not setting aside the cao. (See Pet.- ‘Ex.r 26').‘ |

This hearmo ofﬁcer observes that thrs ﬁndmg could have been made thhout any

L parent testrmony or afﬁdavxts srmply by mference frorn other facts in the record Some

' ev1dence h'om parents and smdents affeeted 111ustrates or makes tanglble for the record
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the effect a cap on non—resrdent studente can have on fannhes However 1nferences of a
o general nature: reoardmv rehance and mconvenreme in the context of other relevant facts
'_rather than greater or lesser 1nconvemence to spe01ﬁc famrhee along Wlth arguments of |
| counsel controls the werght t}ns factor should have | |
N. FACTS RELATBD TO BUDGET |
| 73. All school dtstrlcts have been affected by cuts in fundmg
- See TE 730 and TE 694
| 74. Warren County isin good financlalcondltxon
See joint exhlblt 41,2012 audit, p. 8.
75. Warren County $ contmceney fund of $4.3 mllhon, at roughly five
percent is well above the state mlnlmum of 2% |
See TE 723 734
76 Bowlmu Green has a contmgency fund of $2 6 mrlllou, roughly seren s
and a half percent of its $37 mllhon bud«ret also above the state mmrmum of 2%. o
See TE 690 S o : |

“77. 'I‘he add:tlonai SEEK fundmg that Warren County could recelve 1f )

o ‘all 86 students at i issue in- tlus appeal enrolled in Warren County, reduced by costs

L of educatmg, has been estlmated by Warren County at 3200 000 roucrhly 17% of
Warren County’s total budget of apprommately $1 16-117 mtlhon, a more elaborate ‘_
calculatlon under the scenario set forth in Respondent exhzblt 12, found the net -

L .beneﬁt lonﬂF term, after a loss of $98 333 the ﬁrst year, would be a net gam of .

| '$132 336.36 per year or 11% of Warren County’s current budget

See TE 729 745 Tesamony attemptmg to calculate the net beneﬁt to Warren




_Cou_nty v’aried slightly behveen- witnesses. In add.ition; in ad&ition cr-oss'-'eXamiﬂation '

brouszht out vanables and uncertamtles that could chanoe these ﬁgures Nonetheiess thxs '

: ﬁndmtr appro*mnates the range of ﬁnanmal beneﬁt to Warren County a beneﬁt of '
roucrhly 1/ 10to 2! 10 of one percent of Warren County s current budget
0 FACT S RELATED TO IMPACT OF THE REDUCT ION UPON THE
CO\IMUNIT Y
78 Bowlmg Green hasa symblotle relatmnsh:p with pnvate schools .

- located wnthm the Bow lmv Green District and gives students from those schools
priority when applying for non-resident status,

Mr. Tinius explained why these students are given prion'ty'

The main reason was, we had already had a working relanonshlp with those

'schools. Certain areas in ‘which you must provide services if they're requested,

certain federal funds that ‘you must notify private schools they are eli glbIe for

certain funding that comes to the public school district. _

A working relationship with many of those fatmhes If students were
receiving g possibly special education services of ESL services, and a lot of the

S ' fam:hes wanted them 10 be able to continue and not have a disruption i in those.
.. services. So it was just a longstandmg relatlonsh:p that had developed over the

e _ years. And the board decided that the students at those schools wouid fall in that C

.spot on'the pnonty Ilst
' (TE 633 636) Students attendmg private schooi in Bowlmo Green are. perm:tted to play

. on sports teams in the Bowling Green system 1f the pnvate school does not offer that -

- partlcular sport as a progTam {TE 5 77)

79 Bowlmcr Green hasa longstandmg relatlonshlp thh Westem
Kentuek\ Umversxt) and gn es chlldren of non-res1dent WKU employees prmrlty
- McNeﬂl Eiementary School in’ the Bowlmg Green d1smct is Wlthm walkmg

| dzstance for parents who work at. WKU Tlmus tesnﬁed that
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with the university being physically inside of_ our school district and _the strong _

working relationship we had with many of the faculty and staff and programs with - - .

the university - we go back years to when the university and City Schools -

operated McNeill as a laboratory school and acutally had a storng working _

relationship there - the feeling was, they needed to be placed on the priority list. -
(TE 637). Bowling Grégxi “has had alotof parhiérShips with Wester'n Kenticky
Uni_versitj"f and WKU practically surrounds McNeill E_Ieménia’ry. (TE 181).

© '80.The ability fo attend school in either school district regardless of

where 'o:ie lived was 2 feature that made-Bmﬂing Green attractive to businesses the
Bowling Green Chamber of Commerce recruited.

Ron 'Sowel‘l, former chairman of the Bowling Green Chamber of Commerce, who
had bee_n 'involved' in recruiting business and industry to the area, testified that

[t]he ability to locate, to purchase a home pretty much anywhefe in Warren

County with the idea and pretty good understanding that you could either attend

school in that district or you could apply to be transferred into the city district, or

vice versa, if you lived in the city, you could go to the county, that was appealing

to businesses. ' | : ' : SRS
(TE 550-551). Sowell testified it was also appealing to individuals the Chamber hadbéen

recruiting, medical professionals specifically. (TE 551). Michael Bishop, a Bowling =
Green bbafd ‘me-mb_é‘_r, -te_.s'tiﬁréd" {hat_ R
B fwle are 'vefy'blééscd in this 6omm_1jnity to héve two great school districts.

- Employers:come in and are j-ust'amazf_:d at what we are capable of doing-and whét_" .
we have done in werking together in the past. But I think that’s becaiise there has -

been choice and-people have appreciated that.
(TE 100). D | | | ”
P FACTS RELATED TO THE NEED FOR A MULTL.YEARREMEDY
-f B 81 U'nie.ss olt_herwisé'addré'slged .l;y.a deéisio:nr in this cé’Se}, it is ﬁkg!y that S

itis ﬁighly lil.(ely,-.‘t'liz‘i_'t this éd:jtro\)éréy w_.il-lrrepgat- itSplf annually. -
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Ata mee‘ang held between representatlves from both dlstncts after the 664 cap
- was nnposed Mr Younv a Warren County board member explamlng why the cap had
. been reduced mdicated a sentlment on the Warren County board to ehmmate non- |
res:dent contracts, explammo that | -
they wanted thelr chrldren in then' schools and they dzdn’t think it would - -was
wise 10 have a policy in place that allowed theu' chlldren to go fo other schools
_ and facrhtate that move. -
. (TE 87) | |
Mr Youncv tesnﬁed that “what we did this year was for this year... But 1o say |
what's going to happen next year, [ don’t know (TE43 I) Mike Wilson testified that he
couldn’t say what the Board’s 1ntentron was in the ﬁrture and 1t would be looked at on a
.yearly basrs (TE 478). Don Basham testxﬁed that what happened in the future would
depend upon the economy and resources but “the future looks like we will all be ﬁghtlng
B for resources for rnany years out.” (TE 5 14) Garry Chafﬁ_n testrﬁed that he dld not have a
- ﬁrture plan on reducmg Bowhng Green further (TE 542)
| However there are mdlcatlons that Warren County mdeed does pIan to connnue -

the reductlons In an Apn] 20, 2013 art;cle in the Darly News Mrke Wilson was quoted

N as saymg that the cap decrslon was a* step in the nc,ht dlrectron (TE 55 8) Basham

) _ g testrﬁed that at' the May, 201 3 board meetmg, Basham had suggested that a solutron to

: these drsputes would be consohdatmor Bowhnﬂ Green mto the Warren County system and
‘.that he contmues to see that as a p0531ble optlon (TE 5 1 5) |
Mr Basham testlf ed that in h]S phone conversatron wath Ron Soweil aparent
| _' -I_Imno in hls dlstnct he had said * there is the p0551b1I1ty at some pomt 71f resources

" ‘conttnue o dmnmsh that WC may have to contmue to decrease the amount of klds” and
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that “zero may be the resuit. Or one to one; where one chﬂd comes from the County- one
o Chlld can come from the mty (TE 5 13-514) Basham testlﬁed that when Mr. Sowell
o asked if this was about athlettcs he rephed ﬂlppanﬂy” that ‘isn 't 1t always” but then
corrected htmself that tt was about the money. (TE 514). | |
Mr. ,Sowel]’s reco]_leetton of the phone conversation_Was quite different:

[Basham] explained fo me that it was a ﬁna:nctal decision and went on to say that -
it was the’ board’s intent to lower the cap to. zero, .

And he expiamed to-me that you know it was about ﬁnances and then he sald it
was about athletics. And I said, did you Just say athletics? And he said, yes, we
have good athletes and we want to keep them because we have good facilities.

(TE 553). Sowell testified that Basham not Sowell, was the first to bnnrr up athletics, and

descnbed more about the conversatlon

[Hle said, it’s about finance and-about athletics. And i ‘was actually shocked that
hesaid it, because, quite frankly, going back to 2001, we suspected it was about
athletics back in that year. Because there was some rumor in the community that a -
star athlete. from the county had attended and played basketball in the clty and that

~ that had. annoyed some of the board members at the time. ' .

' : And so when he mentloned athletics, I said back to hun 1 satd dld you

" just say athletics. And he satd yes. And I said, well, I've always kind of thought
‘that might have somethmg to do thh it, but I never thought I would hear a board -
member say that : -~

Well aﬂer he told me that 1t was about ﬁnances it was about athletacs it

was'they were going to take the cap dewn to zero over time....he explained to me |

that if somebody wanted to attend the Clty School system, they should live in the - -
city schools. They should live where they want to go to school. That was hIS -that
was his posmon ' , . ~

(TE 554- 55)) Mr. Sowell testtﬁed that he was abIe to recall the conversation weH R

because he took a great deaI of notes durmo the conversatlon and then 1mmed1ate1y typed'_

- himself an emall and maﬂed it to memonahze the conversatlon (TE 555) Thls heanntr o S

off icer hnds that Mr Soweli Was a very crechble W1tness




| When asked at the May 2013 board rneetlng by J enny Greenwell whether Basham .
rndeed had told S(Wt ell that thrs was about athiettcs and that Warren County was gomg to_ a
- '.take the cap down to zero, Basham dechned to respond (TE 360)

Joe Meyer a parent resrdmtr in Warren County who mshes his chlld to attend
BowlmtI Green because the child’s brother attends there testlﬁed that he phoned Gary '
.'Chafﬁn whom he knows through busmess after readmtr about the vote:
-1 sard Garry I don tunderstand If you cut it to 664 now, ‘you don’ ¢ let any new. -
students attend, -every year you're going to graduate students out, and you’re
"gornv to get down to zero. Everybody’s going to graduate out.
And he said, that’s right. We’ll go to zero. And he said ‘well, we don’t
want to go o zero, we want t0 go one to one. And I said, well, how many students
go from the city to the county I think he said, around 20 or 30.
| (TE 603 606) When Me} er told Chafﬁn this would wreck havoc Chafﬁn responded :

“that’s what we've got to do to make money or to make make the funds work out.”

o (TE 606) In a subsequent phone conversatlon wrth Meyer Chafﬁn demed making these

|  statements (TE 607) and he demed makmo these statements in lns testunony at the

: ihearmo (tE 341 542) T |

| Gtven the statements rnade by Warren County board nlembers regarding the
| 'future of non~resrdent contracts the purer ﬁnancral basrs presented for the reductron to

- ; 664 for 20]3—20]4 the fact that this Imgatlon may conttnue mto 1f not beyond the 2013— '

2014 school year, and the fact that the 20]4—201 5 non—restdent contracts will be up for
'-: .drscussmn ina few months itis htohly likely that thzs eontroversy v\all repeat 1tse1f

h "annnallvr Thts findtnc is relevant to whether a remedy in thxs case should address more

- N 'than _]llSt the 201_1-2014 school year T
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RECOMMENDED CONCLUSIONS OF LAW
1. Statutes 'provide that etudehts 'shaﬂ att'eﬁd 's'chools.w'ithih the disti'ict in' '
| which they res:de unless the board of educatton of that dlstrlct prowdes for them to
_ attend e!sewhere
‘ KRS 159.010 prowdes that
'7 ‘each parent, guardian or other person residing in the state and having i in custody
- or charge any child who has entered the primary school program or any child
. between the ages of six (6) and sixteen (16) shall send the child to a regular public
© day school for the full term that the public school of the district in which the
child resides is in session or to the public school that the board of education
of the dlstrlct makes provision for the child fo attend.
KRS 13_9.020 provides that |
' [a}ny parent, guardlan, or other person having in custody or charge any chﬂd who
~ has entered the primary school program or any child between the ages of six (6)
- and sixteen (16) who removes the child from a school district during the school -
term shall enroll the child in 2 regular public day school in the district to

‘which the child is moved, and the child shall attend school in the dlstnct to
wluch he is moved for the full term provrded by that dlstrlct :

- DlStrlCtS have .a _]unscihctton based upon geographlc boundanes Dlstncts have a
'duty to educate students res1d1nc WIthm those boundanes and no duty to educate students 5
~ outside those boundanes Taxes may be nnposed on cmzens re51d1ng within those
: boundanes to fund the chstnct s school system CltiZGﬂS w:lthm the boundatles are "
ehoxble to determme democrancally who should serve on the dIStnct § board and thereby

mﬂuenee the po]1c1es of the dlsmct s school system by voting.

2. Dlstrlcts are meholble to share in SEEK fundmg if they mclude in thelr

average dallv attendance non re51dents unless pursuant to a ertten aoreement w1th: S

" the school dlstnct af the student’s leaal resndence, subject fo. exceptmns set forth in

: the statute




- See KRS 157.350.
' 3. The Comnnss:oner has the power to resohe dlsputes when-t‘wo or mot'e 7 _' ..
) .'; dlstrlcts who have not entered lnto an agreement eoneernm--‘r same mvoke the -
Comn:usstoner s mterventmn by appealmg pursuant to KRS 157.330. : |
| The terms © settlement of t‘ne dxspute and ‘resolve the dlspute appeanng in KRS
- 157 :sO means that t’oe Comnnssxoner has been glven the power to detenmne even _
: thouoh dom0 50 negates the autonomy of schooi districts, and the remdents thereln 1o
| dec1de what isin the best i interest of the school dlstncts and those 'they serve, and though |
domcr so could result in the loss of SEEK money to which a district would otherwzse be
entitled.
4 Because the two dlstncts cannot agree on non-resndent student arranﬂements
'and have appealed to the Commlssmner pursuant to KRS 137.330 the
Commlssmner has jurlsdlctlon, as explalned in tlns hearmg ofﬁcer’s earller ruling
' on' Respondent’s motion to dlsmlss |
- 5 Warren County’s nnposmon of a 664 cap does not deny Bow]mg Green
' r_due process - | |
i . Bowhno Green argues that it was demed due process When Warren County
adopted the 664 cap without giving Bowhnﬂ Green a chance to pamC1pate in the process .
However any en‘oﬂement or ncht for whlch process is due exists due to KRS 157 350
' and this appeal process constltutes the process due Bowhng Green |

6 School (hstncts may enter into multl-year contracts that are bmdmg upon

x '_ foture boards

KRS 160.1'60 provides local boards authority to enter into contracts KRS 157350




: expresslv contemplates the possmthty of multi-year contracts Thls means that OAG 78- '
' 452 cited by Warren County as authonty that a governmental bodyr cannot have contracts

' extendmo bey ond the terms of its members does not apply to multl-year non«remdent

: contracts

T | _ Bowling Green’s_ 'feilureto éppeel prior to this yeer when Warren Couuty ‘
dld not appl} the percentage growth clause of the 2001 memorandum dld not
: coustlmte waxver or preclude assertmo' the vahdlty of the 2001 memorandum
The 2001 memorandum had a good fmth clause that would allow for some
. ﬂex1b1}1ty, provided parties act in good faith. When the supenntendent of Warren County
= represented that his board would not be comfortable approving the growth percentaoe in
2008—2009 Bow]mg Green was acting in good falth in by not pressing Warren County at
that time. Bowhng Green made it clear that it Stlll wanted the growth percentage apphed
but did not. press the 1ssue m order to avmd ereatmo stnfe in the commumty, hopmo that
Wanen County would resume full performance of the agreement at some pomt If
Warren County mshed to repudlate the 2001 memorandum good faith Would requlre that: -
1t have done SO openiy It was only after the 664 cap was adopted in 2013 and Warren
_ County took the posmon in subsequent meetmcs with Bowhng Green that the 2001
'-memorandum was not bmdmo that Bow]mo Green was on notice that Warren Countf
was repudlatmg the 2001 memorandum |
8 The supermtendeuts had de facto authorlty to enter into the 2001 non-
' resrdent student agreement as the etecutwe auents for theu' respeetlve school

distr:cts, but dxd not have legal authorlty to do so.
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The supenntendent is the Board’s executwe aoent and can act on behalf of the B
board as Iono as he or she remains subject to the board’s control KRS 160. .)70 provrdes
that

, {t}he snperrntendent shall be the executive agent of the board that appelnts

him and shall meet with the board, except when his own tenure, salary, or the

‘administration of his office is under consideration. As executive officer of the
board, the superintendent shall see that the laws relating to the schools, the -
bylaws, rules, and regulations of the Kentucky Board of Education, and the
regulations and policies of the district board of education are carried into effect.

“He may administer the oath required by the board of education to any teacher or
other person. He shall be the professional adviser of the board in all matters. He
shall prepare, under the direction of the board, ail rules, regulations, bylaws, and
statements of policy for approval and adoption by the board. He shall have
general supervision, subject to the control of the board of education, of the
general conduct of the schools, the course of i instruction, the discipline of
pupils, and the management of business affairs. He shall be responsible for the
hiring and dismissal of all personnel in the district. :

(emphasrs added) In thrs partlcular case, the supenntendents of both Warren County and |
Bowhno Green understood themselves to be actmg as aoents for thelr boards consulted

‘ W1th mernbers of their respectlve boards and entered mto an agreement resolvmg the

o non~re51dent drspute both for 7001 and subsequent years wrth k;nowledcre not only of the

- boards but of the entlre commumty through a press release The fact that for many years

-thereafter supermtendents and the boards of both dlstncts behaved in confonmty vmh the' N

| 2001 memorandum is evxdence that the 2001 memorandum exoressed the w11! of the
respective boards regardmo a Iong—term solution to the non-re51dent smdent issue at the
tlmethe 2001 memorandum was-entered mto . |
| _ | However nerther board formally \roted -elther to authorrze the suoenntendents to
'7 - ract on their behaif or to ratrfy the 2001 aoreement Thls matters because KRS 160. 160

S expressly authonzes boards to enter 1nto contracts KRS 160 290 provndes that boards L ’
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shall have general contro! and manacement of the pubhc schools and shaIl have

B control and manacrement of all schooi funds and all pubhc school property OAG 65-

411 opxned thata supenntendent cannot enter mto a contract mthout authorrzatlon from

| '. the board Ramsey v. Baard’ of Educ. of Wr’uﬂey Coum‘y, 789 S W 2d 784 787 '
'_ (Ky App.,1990) held that a supenntendent cannot make a contract for a board acting -
K mthout proper authority from the board. .
B A non—resrdent student acreement a]so has the consequence of reducmc SEEK
rnoney recez\fed by one d1str1et and authorrzmg application of resources in the other
‘ dlSt].'lCt to educate students to whom no statutory duty to educate 1s owed otherwise.
- OAG 92-65 opined that a local board of education, not the‘superintendent‘ has authority
over the expendxture of school ﬁmds and control over all pubhc school property rn the
. district. .
| Thrs heanng oﬁ'icer belreves that both boards Genumely mtended to delegate
authonty to therr respectrve supenntendents to enter mto an agreement as’ they drd
- { _ However to act lawfully, boards must act through voting, Lone Jack Graded School Dzsr
v. Hendnckmn 200 SW. 2d 736,737 (Ky 1947) states: .
lt .rs. well settled that a Board of Educatlon l1ke any other mumcrpal body, speaks_
~ only throubh and by its record of what was done when acting as a body ina -
‘ ‘corporate meeting. No two members no all of them acting mdmdually or
‘separately could bmd the Board or make a contract for it.
9. Under contract law, the 2001 agreement was not ratlﬁed adobted by
1mpllcat;on or bmdmrI by reason of. estoppel
| The mmutes of a school board meenno constltute the only legal evrdenee of all

that was done by the board Thus regardless of what board rnembers 1ntended or thour:ht
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itis -thi:ré(‘;ﬁons of the board reflected in the minutes that constitutes the board’s lawﬁ_ﬂ'-
actions. Deficiencies in the minutes of the board's proceedings cannot be corrected by a
- nune pro func ofde_r which.is based upon oral tés_tim_ony or even .upon-aﬁ';dal\}its. OAG
78-346. _
Ramjey v. Board of Educ. of Whiﬂey’CozinIy,"? 89 S.W.2d 784, 786
(Ky.App.,1990) addresses the issues of implied Contracts, ratification of contracts, and
. cstb_ppel through accepting the 'b'gneﬁts ofa coiltr_act'i e
‘Public agencies cannot 'béc_:omé. liable under irﬁp.lied‘cbntra'cts. Boyd Fiscal Court
v. Ashiand Public Library Board of Trustees, Ky., 634 S.W.2d 417, 418 (1982).
To be bound, a public agency miust act through its records. Id. Consequently, the
Board could only be bound through its minutes. Lewis v. Board of Education of
Johnson County, Ky. 348 S.W.2d 921, 923 (1961); Lone Jack Graded School - _
District v. Hendrickson, 304 Ky. 31 7,200 S.W.2d 736, 737 (1947). :
The Bda_.rd. could Become bdund, however, if it 'i'at'iﬁed t_hé-éontract. Ratiﬁcai;_ion
. Involves an after-the-fact validation by the Board in the same manner and form
prescribed in initially making the contract. Knott County Board of Education v.
Martin, 256 Ky. 515, 76 S.W.2d 601, 603 ( 1934). In fact, even where a public .
agency has accepted the bepefit of the contract, it will not be bound by its act (or

 inaction) unless the contract was formally ratified. Boyd Fiscal Court, 634 =~ . L
S.W.2d at 418; Oberwarth v: McCreary Couniy Board of Education, 275 Ky. 319, ..

121 S,W.2d 716, 717 (1938). =

* Arboard can ratify any contract it':,cagfmai{e-, bﬁtll_"atiﬁéaﬂon must be -done'_in thef
7 | sétirlle'm;im.ér and with .thes.aﬁ‘_je.:-f'o-r_ma:]:i-tyi téquirgci to blndthe board and must be
7' 1_11.16'quiv.ocai in charécté;: Goin vBoard of Edu&aﬁoﬁ Clly of F;'aﬁldorr, 183 SWid_81_9--' -
10. Eqﬁitable estopbe! does not ép[_ily to the 2501 agi-e_enient.
' BoWlli'gg._Green argueé: thgt_.eql'_litablltc 'é_ét'op'pe-l app,!ies.-]fes V. Com:ﬁbnh#ea{th.,'_ﬂO |
E SIWBd 1 07 (Ky; App. '2-01 0). h;alds _iﬁ_at- .e:(_lu_itabllg-_:_ eStoppl_‘e,l_r cé@gt'be ir__lvoked _a'gaih’St a.
- go{rEm;né;ltaI_ ren'tity, -éxcept_i_n uiﬁc.lﬁécifcumstlafn-c'es: where the qo'urf ﬁnds_éxc.eptiqns;] o N

ahd-extraordinary equities involved.




| Eiements of estoppel accordmo to Gray V. Jackron Purchase Producnon Credzz‘ B '
: _V ‘Assocra!zon 691 SWZd 904 (Ky App 1985) are the followtnﬁ (I) Conduct lncludlno ' |
acts, lanﬂuaue and erence amounttnv toa representatlon or concealment of materiai |
| facts; (2) the’ estopped party is aware of these facts 3y these facts are un.known to the
‘other party; (4) the estopped party must act ‘with the intention or expectatton hls conduct '
will be acted upon and (5) the other party in fact rehed on tlns conduct to his detrtrnent
- . : -7 In the present case, .Warren County did not, at least unttl possrbly afew weeks
: before repudlatmg the 2001 aoreernent, engage in acts lancuaoe or sdence amountrng to
' misrepresentation or concealment of 2 material fact. The superintendents and the boards
at the time the 2001 agreement was entered into thought they had an agreement and they
abided by it fuliy up unttl 2008-2009 and part;aliy thereafter There is no evrdence that .
prior to the departure of Mr. Muriey as supenntendent in February of 2013 that Warren
. Count}r pianned to repudrate the agreement Events frorn March 2013 forward are less
i elear but prtor to that date there isno suggestmn that anyone was nusleadmg anyone _ : :
-‘ AAssumlno arguendo that Warren Count; or members of 1ts board formed a plan to |
reduce non—res;dents in the weeks or days leadmg up to the vote on the 664 plan there’s”.
'. no-ev tdence that such plan was concealed with an lntentron or expectatton that Bowlmo 7.
- Green would chancre posrtlon 1n reliance upon prlor non-re31dent student agreements to
1ts detnrnent To the extent Bowling Green had to make changes in 1ts plans when | |
" .surpnsed by the 664 cap, those changes wou!d have to have been made anyway 1f the eap_

~ had heen adopted earher




Per Iles, it does not appear that the elements of equltable estoppel are. present in
| '.thIS case, so the questton of whether exceptlonal and extraordmary equmes are mvolved
rreed not be reached s |
1 1. The Commrsloner mtrst resolve thrs thspute by deciding whether and under
. what terms students w:ll be educated in dtstrlcts other than the one in whlch they
resrde The Commlssmner must consider relevant factors, mcludmg those expressly
| hsted in KRS 137 330. |
: 12. ' Relevant factors support raising the mnumum number of Warren County
students permitted to attend Bowllng Green to 850 for 2013-2014 and also for 2014-
2015.
| Nelther school drstnct is in ﬁnanera] strarts Thouah SEEK money follows
' students the students themselves are more 1mportant in this case than the dollars.
 The fact—fmdmgs above demonstrate that Wa:ren County is growmg, not.

) shrmkme, and has no pressmo t'mancral need to mcrease lts populatlon by reducrng the

. number of Warren County re51dents it permlts o attend Bowlmor Green Bowlmg Green e

- on the other hand xs not growmg, is unhkely to grow much mternally for reasons set
forth in the ﬁndmgs and to mamta]n stabrhty depends upon a predlctable mﬂux of non-. )
‘.res‘idents. | | o | | c
' To avoid th.isrve_ry problem of detenmatna the number ot‘ Warren County
attendees Bowling Green could rely upon and how future growth in Warren County
.would be parceied out between the two school dlstnets supermtendents of the two
| sehoois entered inio the 2001 aoreement 10 provrde a formula for resolvmg non- resrdent ., '

) rssues that proteeted both schooI systems and avmd communrty stnfe As stated in the




' ﬁndmgs the goal of the 2001 agreement was to create predlctablhty Legally, faﬂure to

formally vote on the aoreernent made 1t nota legal contract as such but even the decrsron S

_Vnot to present the 2001 agreement fora formal vote was dnven by the de51re of both
: supenntendents to avoid strife in the commumty The statesmanhke efforts of Dr. Settles
_Mr Tlmus and Mr Brown to manage this non-re51dent issue consistent w1th a respect for '
the welfare of both school systems and the students and farmhes within both systems was .
E _ exemplary | | o
Regartiless--of the legal status of the agreement, the 'community reasonably-
relied upon existing arrangements m choosing where to buy homes, enroll their children,
and accept employment. A reduction of 86 sturients impacts certain famil.tles immediately,
- regardless of whether the Bowhng Green school system can absorb the change Or not.
Also, reducttons over only a few years based upon Warren County resrdents who
graduate from Bowhno Green will by 2016 bring Bowlmg Green s bondmo capacrty
close to its emstlng debt service. |
| | However Iong-term itis clear that contmued reouctton to.zero or one;to;one_
- wouid severely 1mpact Bowhnc Green, partlcularly two of Bowhncr Green s eIementaIy_ L ‘
E schools and toa degree the }umor high school and the hrgh school It would adversely
- _1mpact the populatron that could support advance placernent offennﬁs in h10h school The
- relatn ely smaIl economic benefit to Warren County of phasmc out non- resident

| agreements with Bowhno Green is far outwer ghed by the harm to- Bowlmg Green in

o domc 50. leen that the time for aoreemg to non—res1dent oontracts of 2014 2015 will

‘arrive in on]y months the remedy fashroned by the Commlssmner should address that

: 'school year as weH
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13. The 2001 memorandum prowdes a good gmde for future non-res:dent

o _ arrangements between the two school dlstrlcts to prov:de stablhty for plannmg and

' to mmxmlze strife, absent sxﬂnlf' cant changes in relevant facts. -
One of the fact—ﬁndln:,s is that ﬂns conﬂlct is hkely fo repeat itself annually
: 'fhe 2001 agreement, mclud;no the | provxsmn for a percentage of growth was a oood

‘solution crafted by the supenntendents of the two dlstncts

RECONMﬁDEb ORDER
L Warren County shall permit 750 ‘Warren County residents_ to
attend Botrling,Green‘schools m 2013-2014. |
2. Warren County shall penmt 750 Warren County resndents to
attend Bowlmv Green in 2014-2013 .
3._ - The pames are. dlreeted to attempt fto negotlate a multn«year

_.acreement appheable to subsequent school years pnor to the 201:—2016 sehool year

NO’I‘ICE OF EXCEPTION AN]) APPEAL RIGHTS

Pursuant to KRS 13B 1 10(4), each party has ﬁﬂeen (15) days from the malhno of o

the Recommended Order mthm Whlch to ﬁIe exceptmns mth the agency head in the

" manner specified in the statute; - |

Pursuant to KRS 137 350 each party has may appeal the Comrmssmner s ﬁnal
| 01der to the Kentucky Board of Educat;on _

| The final order of the Lentucky Board of Educatlon may be appealed pursuant to. .'

:I\RS 13B.140 which states:
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-+ (1Y All final ‘orders of an agency shall be subject to judicial review in accordance
- with the provisions of this chapter. A party shall institute.an appeal by filing a
petition in the Circuit Court of venue, as provided in the agency's enabling .
‘Statutes, within thirty (30) days after the final order of the agency is mailed or
-~ delivered by personal service. If venue for appeal is not stated in the enabling
statutes, a party may appeal to Franklin Circuit Court or the Circuit Court of the
county in which the appealing party resides or operates a place of business.
 Copies of the petition shall be served by the petitioner upon the agency and all
parties of record. The petition shall include the names and addresses of all parties
to the proceeding and the agency involved, and a statement of the groundson
- which the review is requested. The petition shall be accompanied by 4 copy of the
final order.- o [ - P
{2) A party may file a petition for judicial review only after the party has
exhausted all administrative remedies available within the agency whosé action is

being challenged, and within any other agency authorized to exercise
administrative review. '

Dated July 29, 2013.

W e C

MIKE WILSON, HEARING OFFICER

| CERTIFICATION:

The foregoing served By first class mail upon an_, Kevin Brown, Kentucky Department

L of Educaijon, Capital Plaza Tower, 500 Mero St., Frankfort KY 40601, and copies upon

~ Regina Jacksen, English, Lucas, Priest & Owsley, 1 101 College Street, Bowling Green, =
~ KY 42101, and Bart Darrell, c/o Warren County Public Schools, 303 Lovers Lane, ~
- Bowling Green, KY 42103, on June 24, 2013, and also emailed to counsel, on July 29,
C2013. T T MR R AOARE, On Ay 2

MIKE WILSON, HEARING OFFICER
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