CINCINNATI BELL TECHNOLOGY SOLUTIONS

MASTER SERVICES, PRODUCTS AND LICENSE AGREEMENT

This Master Services, Products and License Agreement ("Agreement") is made as of the date of last execution below ("Effective Date") and entered into by and between Cincinnati Bell Technology Solutions Inc., a Delaware corporation, on its behalf and on behalf of its affiliates and subsidiaries, with its principal place of business at 4600 Montgomery Road, Suite 400, Cincinnati, Ohio 45212 ("CBTS"), and Gallatin County Schools, a company with a place of business at 75 Boardwalk, Warsaw, KY 41095 ("Customer").

WHEREAS, CBTS and the Customer wish to establish and/or continue a business relationship covering (i) the provision of a variety of information technology/IT and telecommunications services (“Services”) and/or (ii) the purchase of IT and telecommunications equipment (“Products”) and/or (iii) the license of software (“Software”);
WHEREAS, the specific parameters and conditions of the provision of those Services, Products and Software will be set forth in separate documents attached hereto or executed from time to time pursuant hereto (the “Related Agreements”), including, without limitation, Statements of Work (“SOW”), Service(s) Schedule, Hardware Quotes (“Quotations”) and Bills of Materials (“BOM”); and
WHEREAS, CBTS and Customer wish to set forth in this Agreement certain terms and provisions that will govern the CBTS – Customer relationship and the Related Agreements, and the sale or license by CBTS and the acquisition by the Customer of the Services, Products and Software.
NOW, THEREFORE, in consideration of the foregoing premises and the mutual promises and covenants contained herein, CBTS and its affiliates and subsidiaries agree to provide to the Customer and the Customer agrees to acquire from CBTS and /or its affiliates and subsidiaries the Services and/or Products and/or Software on the terms and conditions set forth herein and in the applicable Related Agreements.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed by their duly authorized representatives as of the Effective Date.

Cincinnati Bell Technology Solutions Inc.
Customer: __________________________

By: ___________________________________
By: ___________________________________

Print Name: ____________________________
Print Name: ____________________________

Title: _________________________________
Title: _________________________________
Date: _________________________________
Date: _________________________________

Address for Legal Notices:
Address for Legal Notices:

Cincinnati Bell Technology Solutions Inc.
______________________________________

4600 Montgomery Road, Suite 400
______________________________________

Cincinnati, Ohio  45212
______________________________________

Attn: __________________________________
Attn: __________________________________

Fax No.: (513) 531-2165
Fax No.: (___) __________________________

1. Scope of Agreement.
1.1 Each Related Agreement will specify the Services and/or Products and/or Software to be delivered by CBTS (and, in connection with any Services that are telecommunications service or interconnected Voice over Internet Protocol provided by Cincinnati Bell Telephone Company LLC (“CBT”), Cincinnati Bell Extended Territories LLC (“CBET”), Cincinnati Bell Wireless LLC (“CBW”), Cincinnati Bell Any Distance Inc. (“CBAD”) or Evolve Business Solutions (“Evolve”) affiliates of CBTS) and the applicable prices/fees.  Customer and CBTS agree that the terms and conditions of this Agreement shall apply to all Services, Products and/or Software provided to Customer, and each executed Related Agreement shall be deemed incorporated into and made part of this Agreement.  The terms of each Related Agreement shall prevail over any contrary provision in this Agreement unless the Related Agreement explicitly states that this Agreement prevails over such Related Agreement.
1.2 If Customer leases equipment, either directly from CBTS or from a third party lessor, Customer shall execute a separate Equipment Lease Schedule which shall incorporate the Equipment Lease Terms and Conditions set forth in a separate addendum to this Agreement ("Lease Terms").  All terms and conditions contained in the Equipment Lease Schedule and the Lease Terms shall be separate and independent of any and all obligations contained in this Agreement.  In no event shall the terms and conditions of an Equipment Lease Schedule or the Lease Terms be considered a Related Agreement or be integrated or incorporated into this Agreement.  In the event of a difference or conflict between the terms of this Agreement and/or Related Agreement, on the one hand, and an Equipment Lease Schedule or the Lease Terms, on the other hand, the Equipment Lease Schedule and Lease Terms shall prevail.
2. Term.  
2.1 The term of this Agreement shall commence on the Effective Date and shall continue in full force and effect for six (6) months.
2.2 Each SOW and Services Schedule shall set forth an initial term of service ("Initial Term").  Unless explicitly stated otherwise in the SOW or Service Schedule, after the Initial Term, the SOW or Service Schedule shall automatically renew on a month-to-month basis until terminated by either party upon thirty (30) days written notice to the other party except that CBTS may adjust pricing and fees at any time and from time to time.
3. Change Request; Change Authorization.
3.1 Customer may request a change to any Service under an applicable SOW ("Change Request") at any time.  A written Change Request may be submitted on-line by Customer using a Web-based application which Customer accesses via an assigned user ID and password.  Change Requests may also be submitted to CBTS via PGP signed and encrypted e‑mail or by a telephone call from a designated Point of Contact to the CBTS Enterprise Network Operations Center ("eNOC").  If the request is made via telephone, the CBTS eNOC will ask the caller to positively identify himself or herself by providing the unique identifier or challenge phrase provided on Customer’s Points of Contact form.  The Change Request must describe the proposed modification(s) to the Services and identify the priority of the request.  By submitting a Change Request, Customer authorizes CBTS to perform the required work to make the change.  CBTS reserves the right to review and approve all Change Requests and also to determine if the requested change is within the scope of the Services covered by an existing SOW.

3.2 Any out-of-scope change accepted by CBTS will incur a time and materials ("T&M") charge at the hourly rate set forth in the applicable SOW or, if none is specified, at CBTS’ current standard hourly rate.  All changes that are out-of-scope will be designated Severity 4 and will be worked on a "best-effort" basis.  Prior to CBTS performing any work on out-of-scope changes, CBTS will contact Customer and obtain written approval for the potential charges.
3.3 If Customer owes CBTS a past due undisputed amount for Services, Products and/or Software, CBTS may, in its discretion, cease to accept or process any Change Requests.  Alternatively, CBTS may, in its sole discretion, require pre-payment from Customer to cover the cost of performing any Change Request.  These rights are in addition to all other rights and remedies provided for in this Agreement or the Related Agreement or at law or in equity.
4. Purchase Orders, Acceptance, and Cancellation.
4.1 Customer may order Products, Software and/or Services from CBTS by submitting a valid Purchase Order generated by Customer, specifying the Products, Software and/or Services, quantities, and applicable pricing.  Customer will also be required to sign the applicable Related Agreement.  Customer warrants and represents that the Products, Software and/or Services purchased from CBTS are not for resale purposes but are purchased for Customer’s own use.  If during the Term of this Agreement Customer resells any Product, Software and/or Service purchased from CBTS, CBTS may at its election immediately suspend service to Customer, terminate this Agreement, or revise Customer’s pricing to reflect Customer’s reseller status.
4.2 CBTS will notify Customer promptly if Customer’s Purchase Order contains inaccuracies or if Products, Software or Services are unavailable or available but at a different price.  Once a purchase order is accepted by CBTS, CBTS will process the order.  All Products are subject to availability at the time of the order.  Customer acknowledges and understands that (i) Product backorders are not uncommon for Products in high demand; (ii) manufacturers periodically discontinue Products and introduce new models; and (iii) CBTS has no control over the timing of any Product obsolescence, discontinued availability, or price changes.
4.3 CBTS hereby notifies Customer in advance that CBTS objects to any terms and conditions in Customer’s purchase order or other document which are additional to or different than the terms and conditions in this Agreement, whether or not the additional or different terms would materially alter this contract.  If a contract between Customer and CBTS is established through performance or other conduct, that contract will not be deemed to consist only of terms and conditions  as to which the parties’ writings agree, but rather the terms and conditions in this Agreement will be a part of that contract and will prevail over the conflicting or different terms or conditions of any other document forming a part of the contract.  
4.4 Customer may cancel an order accepted by CBTS only with the written consent of CBTS.  If Customer cancels an order accepted by CBTS, in whole or in part, Customer may be subject to a cancellation fee equal to the actual out-of-pocket expenses incurred by CBTS as a result of Customer’s order cancellation, e.g., restocking fees, shipping fees, etc.  These charges will be passed through to Customer without any markup by CBTS.  The total charges will not exceed twenty-five percent (25%) of the purchase price of the cancelled Products.
5. Delivery, Inspection, Acceptance and Returns.
5.1 Products will be shipped FOB Destination unless otherwise specified in the Related Agreement.  Shipping charges will be added to the invoice.  Standard shipment is UPS Ground rates.  Customer may request expedited delivery for an additional charge.  Constrained Products will be identified as such to Customer at time of order and will be delivered on a "commercially reasonable efforts" basis.  Title and risk of loss passes to Customer upon CBTS delivery to Customer’s designated "ship to" location.
5.2 Customer shall inspect Products upon delivery and notify CBTS of any damaged Products received within fifteen (15) days of delivery.  CBTS will exchange or replace damaged Products in accordance with the CBTS Returns Policy, a copy of which is available from CBTS upon request, as such policy may from time to time be modified at the sole discretion of CBTS.  CBTS may accept return of new, unopened, unconfigured Product in accordance with the CBTS Returns Policy.  Custom made products, special order items and cables cannot be returned.  Software shall be deemed accepted by Customer upon installation and use.
6. Invoices; Taxes; Payment.
6.1 For Services and Software support as applicable, Customer will pay to CBTS the one-time (non-recurring) charges and the monthly (recurring) charges as set forth in the applicable SOW.  Unless otherwise specified in the SOW, CBTS or the appropriate CBTS affiliate will render invoices on a monthly basis.
6.2 For Product and Software purchases, CBTS will send an invoice to Customer when Products and Software licenses are shipped to Customer.  The charges for CBTS-performed configuration (if any), shipping, and other specified charges will be added to the CBTS invoice.

6.3 Customer will pay all applicable taxes and regulatory fees/surcharges relating to the Services and Products (sales, use, value added, personal property, etc.) other than taxes based on CBTS’ net income.  If Customer is tax exempt, Customer shall provide CBTS with a copy of its tax exemption certificate before CBTS begins invoicing.

6.4 Invoices are due and payable in U.S. dollars within thirty (30) days of the date on the invoice, unless the parties otherwise agree in writing.  Payments not received by the due date are considered past due.  CBTS reserves the right to impose a late charge of one and one-half percent (1½%) per month (but not more than the maximum rate permitted by law) on all undisputed past due amounts.  CBTS reserves the right to suspend performance of Services and/or suspend delivery of Products or Software if Customer has a delinquent account with CBTS or to pursue any other right or remedy that CBTS may have in law or equity.  Customer acknowledges and agrees that restrictive endorsements or other statements on checks will not be binding on CBTS.
6.5 If Customer in good faith disputes any portion of a CBTS invoice, Customer shall, within thirty (30) days following the invoice date, remit to CBTS full payment of the undisputed portion of the invoice.  Customer shall also provide written documentation to CBTS by mail addressed to Billing Manager, c/o Billing Dispute, Cincinnati Bell Technology Solutions Inc., 4600 Montgomery Road, Suite 400, Cincinnati, Ohio 45212, which identifies and substantiates the disputed amount.  If Customer does not report a billing dispute within sixty (60) days following the invoice date, Customer shall have waived its right to dispute that invoice.  CBTS and Customer agree to use their respective commercially reasonable efforts to resolve any billing dispute within thirty (30) days after CBTS receives written notice of the dispute from Customer.  Any disputed amounts subsequently resolved in favor of Customer shall be credited to Customer’s account on the next invoice following resolution of the dispute.  Any disputed amounts determined to be payable to CBTS shall be due within fourteen (14) days of the resolution of the dispute.
7. Security Interest.  CBTS hereby reserves a purchase money security interest in the Products and Software to secure payment of the purchase price, license fees and any related installation charges.  The security interest shall continue in effect until such amounts are paid in full by Customer.  
8. Export Control.  Customer acknowledges that the export of certain Products is subject to laws of the U.S. and foreign governments, including the export control restrictions contained in the U.S. Export Administration Act, administered by the U.S. Department of Commerce.  Customer warrants that it shall not export any Product without obtaining all required government authorizations and licenses.

9. Software Licenses.  All software distributed or licensed by CBTS is subject to applicable license agreements (i.e., End User License Agreement or "EULA") between the software publisher (including, as applicable, CBTS or its affiliates) and Customer.  CBTS will convey to Customer the requisite license rights and EULA terms and conditions with respect to the distributed software as applicable.  Customer’s compliance with any software publisher EULA is Customer’s responsibility.  Customer agrees to comply with and be bound by the terms and conditions of the applicable EULA.  In the event that any software is subject to shrink-wrap, click-through, on screen or similar license agreements that must be accepted during any installation or configuration service performed for Customer by CBTS, Customer authorizes CBTS to accept the terms of such agreements on behalf of Customer.
10. Product Warranties and Exclusions; Assumption of Risk.

10.1 CBTS shall pass through all Product warranties from the manufacturer to Customer to the extent permitted by such warranties, which shall be described in separate documents or on the manufacturer’s website.  CBTS does not provide any additional warranties on Products.  If the manufacturer’s warranty is "parts only" coverage, CBTS will charge Customer for repair labor at its standard T&M rate unless a maintenance contract with CBTS is in effect.  CBTS can assist Customer with obtaining extended warranties or service agreements on purchased Products at Customer’s request.
10.2 Unless otherwise expressly provided in this Agreement or in an applicable Related Agreement, CBTS is not the manufacturer or developer of any Product or Software, and CBTS makes no warranties, express or implied, with respect to any Product or Software.  SPECIFICALLY, BUT WITHOUT LIMITATION, CBTS DISCLAIMS AND MAKES NO WARRANTY TO CUSTOMER, WHETHER EXPRESS, IMPLIED OR STATUTORY, AS TO THE DESCRIPTION, QUALITY, MERCHANTABILITY, COMPLETENESS, FREEDOM FROM INFRINGEMENT CLAIMS OR FITNESS FOR ANY PARTICULAR PURPOSE OF ANY PRODUCT OR SOFTWARE.
10.3 If CBTS, in connection with the provision of any Services to Customer, provides equipment that is used by Customer, CBTS will maintain the equipment in good working order subject to the exclusion set forth below.  Customer will permit CBTS access to equipment on Customer’s premises used to provide the Service hereunder, and CBTS will comply with Customer’s security and safety regulations at Customer’s site.  Customer will not make any modifications to the equipment used to provide the Service hereunder without the written permission of CBTS and will pay the cost of any repairs necessitated by unauthorized work.

10.4 In addition, unless explicitly provided therein, the warranties in Section 10.1 do not cover services required to repair damages, malfunctions or failures caused by (i) Customer’s failure to follow CBTS’ or the manufacturers’ written operation or maintenance instructions as applicable and provided to Customer or published on the manufacturer’s website; (ii) Customer’s unauthorized repair, modifications or relocation of equipment used to provide services hereunder or the attachment to such equipment of non-CBTS authorized equipment; and (iii) Customer’s abuse, misuse or negligent acts.
10.5 Customer recognizes that the use of computer products entails a certain risk of loss of magnetically stored data, and that prudence dictates Customer’s systematic use of products, software and/or services that provide comprehensive backup of data so as to prevent loss.  Customer assumes all risk of loss of its magnetically stored data in any way related to or resulting from the provision of Products, Software and/or Services hereunder and hereby releases CBTS from any liability for loss of such data unless Customer is using CBTS’ data center-based data storage and/or data backup services, in which case CBTS’ and Customer’s obligations shall be set forth in agreements covering such services.  In addition, Customer recognizes that CBTS will not be liable to Customer or third parties for (i) any claims, losses or expenses of any kind or nature caused directly or indirectly by interruption or loss of use or loss of business; or (ii) any indirect, incidental, consequential, special, exemplary or punitive damages (including, but not limited to, damages for lost profits or revenues or lost goodwill) suffered by Customer or third parties whatsoever.
11. Service Warranties and Exclusions.

11.1 CBTS warrants to Customer that the Services will be performed in a workmanlike and professionally diligent manner by qualified individuals and that the Services will materially conform to all requirements and specifications identified in the applicable SOW.

11.2 If CBTS fails to perform the Services as warranted, Customer shall so notify CBTS within fifteen (15) days after the date such nonconforming Services were rendered.  Such notification shall include a reasonably detailed description of the nature of the nonconformity.  Within thirty (30) days after receipt of such written notification, as Customer’s sole remedy, CBTS will re-perform such nonconforming Services at no additional charge to Customer or, if such re-performance still does not provide Services as warranted, CBTS will refund any moneys paid to CBTS to the extent attributable to such nonconforming Services.

11.3 Service Warranty Exclusions.  EXCEPT AS STATED ELSEWHERE IN THIS AGREEMENT, ALL SERVICES ARE PROVIDED ON AN "AS IS" BASIS.  NOTWITHSTANDING ANYTHING STATED HEREIN OR IN ANY RELATED AGREEMENT, CBTS DISCLAIMS AND MAKES NO EXPRESS OR IMPLIED WARRANTIES OF PERFORMANCE, NONINFRINGEMENT, MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.  CBTS SHALL NOT BE LIABLE TO THE EXTENT THAT A SERVICE BREACH RESULTS FROM ANY ACT OR OMISSION OF CUSTOMER, ITS EMPLOYEES, OR AGENTS.
12. Software Warranties.  For Software developed and manufactured by CBTS, CBTS warrants that the Software will conform in all material respects to the documentation provided by CBTS and/or the specifications agreed upon by CBTS and Customer in writing.  This warranty shall remain in effect for sixty (60) days following the delivery of such Software to Customer by CBTS.
13. Limitation of Liability.

13.1 To the maximum extent permitted by law, the limitations set forth in this Section 13 will apply to any and all claims and causes of action, regardless of whether such claims arise in contract, tort (including without limitation, CBTS’ negligence), strict liability, indemnification or any other legal theory.  Furthermore, Customer acknowledges that CBTS has agreed to the applicable pricing and negotiated this Agreement in reliance upon the limitations of liability and disclaimers of warranties contained in this Agreement and that such limitations and disclaimers form an essential basis of the bargain between the parties. 

13.2 NEITHER PARTY SHALL BE LIABLE TO THE OTHER PARTY OR ANY THIRD PARTY UNDER ANY CLAIM OR CIRCUMSTANCE (INCLUDING WITHOUT LIMITATION ANY CIRCUMSTANCE INVOLVING A FINDING THAT A WARRANTY OR REMEDY UNDER THIS AGREEMENT HAS FAILED OF ITS ESSENTIAL PURPOSE), WHETHER THE CLAIM SOUNDS IN CONTRACT, TORT, OR OTHER LEGAL THEORY, FOR ANY INDIRECT, INCIDENTAL, CONSEQUENTIAL, SPECIAL, EXEMPLARY OR PUNITIVE DAMAGES (INCLUDING BUT NOT LIMITED TO DAMAGES FOR LOST PROFITS OR REVENUES OR LOST GOODWILL) ARISING OUT OF OR RELATING TO THIS AGREEMENT EVEN IF SUCH PARTY HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.
13.3 CBTS SHALL NOT BE LIABLE TO CUSTOMER OR ANY THIRD PARTY FOR: (i) ANY DAMAGE THAT CUSTOMER OR ANY USER MAY SUFFER ARISING OUT OF THE USE OF OR THE INABILITY TO USE ANY SERVICE OR SOFTWARE OR PRODUCT UNLESS SUCH DAMAGE IS CAUSED BY AN INTENTIONAL OR A GROSSLY NEGLIGENT ACT OF CBTS; (ii) ANY LOSS OF DATA OR THE INACCURACY OF DATA; (iii) THE CONTENT OF INFORMATION OR DATA PROVIDED OR TRANSMITTED BY CUSTOMER OR ANY USER; (iv) DAMAGES RESULTING FROM DELAYS DUE TO A FORCE MAJEURE EVENT AS DESCRIBED HEREIN; (v) SERVICE IMPAIRMENTS CAUSED BY ACTS WITHIN THE CONTROL OF CUSTOMER, ITS EMPLOYEES OR AUTHORIZED AGENTS; (vi) INTEROPERABILITY OF SPECIFIC CUSTOMER APPLICATIONS; (vii) CUSTOMER’S INABILITY TO ACCESS OR INTERACT WITH OTHER PROVIDERS OR THEIR SERVICES THROUGH THE INTERNET; (viii) PERFORMANCE IMPAIRMENTS CAUSED ON THE INTERNET; OR (ix) THE COST OF PROCUREMENT OF SUBSTITUTE GOODS, SERVICES, OR TECHNOLOGY.
13.4 FOR PURPOSES OF THIS SECTION, "CBTS" IS DEEMED TO INCLUDE CINCINNATI BELL INC., ITS SUBSIDIARIES AND AFFILIATES, AND THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, ATTORNEYS, REPRESENTATIVES, SUBCONTRACTORS, AND SUPPLIERS.
13.5 NOTWITHSTANDING ANYTHING CONTAINED HEREIN OR ELSEWHERE, WITH RESPECT TO ANY CLAIMS OR CAUSES OF ACTION ARISING FROM ANY ACTUAL OR ALLEGED BREACH BY CBTS OF ANY REPRESENTATION, WARRANTY, TERM, CONDITION, UNDERTAKING OR AGREEMENT CONTAINED IN THIS AGREEMENT OR ANY RELATED AGREEMENT OR IN ANY WAY RELATED  TO THE PRODUCTS OR SOFTWARE DELIVERED OR SERVICES PERFORMED HEREUNDER, THE RECOVERY AND DAMAGES AVAILABLE TO CUSTOMER SHALL BE LIMITED TO, AND CBTS’ MAXIMUM EXPOSURE SHALL NOT EXCEED (i) IF CUSTOMER IS RECEIVING SERVICES (EVEN IF CUSTOMER IS ALSO RECEIVING PRODUCTS OR SOFTWARE), AN AMOUNT EQUAL TO THE LESSER OF (a) SIX (6) MONTHS OF MONTHLY RECURRING CHARGES PAID BY CUSTOMER OR (b) FIFTY PERCENT (50%) OF THE MONTHLY RECURRING CHARGES PAID BY CUSTOMER FOLLOWING THE DATE OF SUCCESSFUL SERVICE IMPLEMENTATION, AND (ii) IF CUSTOMER IS RECEIVING ONLY PRODUCTS OR SOFTWARE, THE PURCHASE PRICE OR LICENSE FEES PAID BY CUSTOMER.  THIS LIMITATION OF LIABILITY IS CUMULATIVE AND NOT PER INCIDENT.
14. Indemnification.
14.1 In the event that Customer is, or in CBTS’ reasonable judgment may be, the subject of any third party claim of infringement against Customer which relates to any Software developed by CBTS or its affiliates, then CBTS shall, in its sole discretion, do any of the following as Customer’s sole and exclusive remedy: (i) replace or modify the Software or any portion thereof so that it is non-infringing; (ii) obtain, at CBTS’ expense, a license for Customer to use the Software; or (iii) terminate Customer’s right to use the Software and refund to Customer the fees paid under the affected Related Agreement, pro-rated over the number of months which have elapsed since the effective date of the Related Agreement.  CBTS shall have no liability to indemnify, defend or hold harmless Customer to the extent that the alleged infringement is based on: (w) any modifications to equipment or software which Customer represented that it had the right to modify; (x) modifications or other services performed to Customer’s specification or design; (y) a modification of the Software and/or related hardware other than CBTS; or (z) use of the Software and/or hardware used in connection with the Services other than in accordance with the terms and conditions of this Agreement and the applicable Related Agreement.
14.2 Customer shall indemnify, defend and hold CBTS, its affiliates, directors, officers, employees, agents, licensors, vendors, or subcontractors harmless from and against any claims, damages or expenses (including reasonable attorneys fees) resulting from the improper use or the modification by Customer of any Product, Software or other material supplied by CBTS, which use or modification results in a claim of infringement of any U.S. patent, copyright, trade secret, or trademark of any third party.  Customer shall also indemnify, defend and hold CBTS, its affiliates, directors, officers, employees, agents, licensors, vendors, or subcontractors harmless from and against any claims arising out of, resulting from, or relating to the contents of data transmitted by Customer or Customer’s users in connection with the Services.
14.3 Each party shall also indemnify, defend, and hold the other party, its affiliates, directors, officers, employees, agents, licensors, vendors, or subcontractors harmless from and against any death, injury or damage to physical property resulting from the indemnifying party’s willful misconduct or grossly negligent acts or omissions, to the extent such damages do not result from or are not caused by the willful misconduct or gross negligence of the indemnified party, its employees or agents.

14.4 A party’s obligation to indemnify and defend the other with respect to any claim shall be subject to: (i) the indemnified party providing the indemnifying party with prompt written notice of such claim; (ii) the indemnified party, at its expense, having the right to participate in the defense and settlement thereof; and (iii) the indemnified party providing the indemnifying party with the information and assistance necessary to defend or settle such claim as reasonably requested by the indemnifying party.  The indemnifying party may settle such claim or proceeding with the prior written consent of the indemnified party, which consent shall not be unreasonably withheld or delayed provided that where the indemnified party is a named defendant or respondent, the indemnified party shall have the right to reject settlement or other disposition of the claim involving or requiring admission or acknowledgement of wrongdoing by or liability on the part of the indemnified party.
15. Independent Contractor.  CBTS shall perform all Services and provide all Products and Software under this Agreement as an independent contractor and not as an employee of Customer.  Neither party will have, with respect to the other party or any of its employees, consultants or subcontractors, any obligation with respect to worker’s compensation, insurance, social security, withholding tax nor any other expense customarily paid by an employer with respect to an employee.  Nothing contained herein shall create or be construed as creating a partnership, joint venture, agency, or any similar relationship between CBTS and Customer.  Neither party shall have the authority to, nor shall any party attempt to, create any obligation on behalf of the other party.
16. Customer Facilities.  If necessary for the engagement, Customer will permit CBTS access to Customer’s facilities and personnel, in accordance with Customer’s normal security procedures.  Customer will communicate such procedures in writing to CBTS prior to beginning such work.
17. Customer Responsiveness.  For all monitoring Services, Customer will keep all Points of Contact information correct.  All Points of Contact must be reachable so CBTS can report alarms, outages, emergencies, etc.  CBTS will not be responsible for any actions taken or not taken as a result of Customer’s failure to respond.
18. Non-Solicitation.  Throughout the Term of this Agreement and for a period of one (1) year thereafter, both parties agree not to directly solicit or hire any of the other party’s employees with whom it has had contact in the course of the Services which are the subject of this Agreement, unless the hiring party obtains the prior written consent of the other party.  Should a party hire an employee or agent of the other party through employment or otherwise within this time period without the other party’s prior written consent, the hiring party shall immediately pay as liquidated damages to the other party an amount equal to the employee’s or agent’s then current annual compensation.  The restrictions in this Section shall not preclude the parties from employing any such person who contacts the other party through his or her own initiative or pursuant to a generally circulated public advertisement or other employment search.

19. Confidential Information.  During the term of this Agreement and for two (2) years thereafter, neither party shall disclose any terms or pricing contained in this Agreement or any Related Agreement or any confidential or proprietary information disclosed by the other party ("Confidential Information").  Confidential Information shall be labeled, marked or identified as either "Confidential" or "Proprietary". Notwithstanding the foregoing, all information concerning CBTS’ or its affiliates’ Software, pricing, customer lists, and financial information is hereby deemed to be Confidential Information regardless of whether it is marked as such.  Confidential Information may not be disclosed to any person or entity except to the recipient’s employees, contractors, consultants, lenders, attorneys, accountants, and/or financial advisors who have a need to know and who are bound in writing to protect the information from unauthorized use or disclosure.  The recipient shall use the Confidential Information only for the purposes of this Agreement and shall protect it from disclosure using the same degree of care used to protect its own confidential or proprietary information, but in no event less than a reasonable degree of care.  Confidential Information does not include any information which: (i) was already known to the receiving party free of any obligation to keep it confidential at the time of its disclosure; (ii) becomes publicly known through no wrongful act of the receiving party; (iii) is rightfully received from a third party without knowledge of any confidential obligation; (iv) is independently acquired or developed without violating any of the obligations under this Agreement; or (v) is approved for release by written authorization of the disclosing party.  Further, the recipient may disclose Confidential Information pursuant to a judicial or governmental request, requirement or order.  The recipient, however, shall take all reasonable steps to give the disclosing party sufficient prior notice to contest such request, requirement or order.  Confidential Information shall remain the property of the disclosing party and shall be returned to the disclosing party or destroyed upon request of the disclosing party or termination of this Agreement. 
20. Customer Proprietary Network Information (CPNI).  Under federal law, Customer has a right, and Cincinnati Bell Inc. (“Cincinnati Bell”) has a duty, to protect the confidentiality of information regarding the telecommunications services Customer buys from Cincinnati Bell, including the amount, type, and destination of Customer's service usage; the way Cincinnati Bell provides services to Customer; and Customer's calling and billing records (together, this confidential information is described as Customer Propriety Network Information (CPNI)).  Customer hereby consents to Cincinnati Bell sharing its CPNI with Cincinnati Bell affiliates, subsidiaries and any other current or future direct or indirect subsidiaries of the Cincinnati Bell parent company, as well as Cincinnati Bell agents and authorized sales representatives, to develop or bring new products or services to Customer's attention.  This consent survives the termination of services provided to Customer and is valid until Customer affirmatively revokes or limits such consent.

21. Injunctive Relief.  Any breach or threatened breach of a party’s obligations under this Agreement or any Related Agreement (including its obligation to protect the Confidential Information of the other party) could cause irreparable harm to the non-breaching party, the financial amount of which would be extremely difficult to estimate.  Accordingly, it is understood and agreed that injunctive relief shall be appropriate for any such breach or threat of such breach.  Such remedy shall not be deemed to be the exclusive remedy for any such breach but shall be in addition to all other remedies at law or in equity.

22. Intellectual Property; License.  The Services and the Software incorporate and include certain intellectual property rights of CBTS, its affiliates and its licensors, embodied in hardware, software, documentation, support and employee expertise ("Intellectual Property").  For the Term and purposes of this Agreement, Customer shall have a limited, non-exclusive, non-transferable license to this Intellectual Property for Customer’s use of the Services and the Software.  The Intellectual Property or any derivative or by-product thereof may not be used, sub-licensed, re-sold, rented, or distributed by Customer to any other party.  Customer hereby agrees that it will not: (i) decompile, reverse engineer, disassemble, or otherwise reduce the Intellectual Property to a human-perceivable form; (ii) modify, destroy, rent, lease, loan, sell, or distribute all or any part of the Intellectual Property, including the Services or Software manuals or documentation; (iii) create derivative works based in whole or in part upon the Intellectual Property; (iv) use the Intellectual Property in any system excepting only the hardware constituting part of the Services; (v) disclose to any third party any unique ideas or elements developed by CBTS or its affiliates which are reflected in the Services or the Software, the manner by which the Services or the Software operate, or the content of the Services or Software manuals or documentation; (vi) assist the development of competing Services or Software, or (vii) knowingly permit any other firm or individual to take or perform any action that Customer, in this Section, has agreed not to take.  Customer agrees to indemnify and hold CBTS and its affiliates harmless from and against any loss, damage, cost, or expense incurred by CBTS or its affiliates resulting from any modification or misuse of Intellectual Property.

23. Trademarks; Service Marks; Name and Advertising.  Each party acknowledges that it will acquire no rights in any trademark, service mark, trade name, or other Intellectual Property used or owned by the other party by reason of this Agreement and will take no action that violates this acknowledgement.  Neither party will use any trademark, service mark, trade name, nor other Intellectual Property used or owned by the other party without the prior written consent of such other party.  Each party will submit to the other party all advertising, press releases, and other publicity matters relating to this Agreement in which such other party’s name or mark is mentioned or language from which the connection of the name or mark may be inferred or implied and will not publish or use such advertising, sales promotion, press releases, or publicity matters without the other party’s prior written approval. 
24. Assignment; Subcontracting.  Neither party may assign its rights and obligations under this Agreement without the prior written consent of the other party, such consent not to be unreasonably withheld or delayed.  Notwithstanding the foregoing, either party may, upon written notice to the other party, assign its rights and obligations under this Agreement to one or more of its affiliates or subsidiaries or to any party acquiring substantially all of its assets.  If Customer is merged with, acquired by or acquires a competitor of CBTS, CBTS shall have the option to terminate this Agreement upon such merger or acquisition.  CBTS may subcontract any or all of the Services to be performed under this Agreement provided, however, CBTS will remain responsible for the performance of such subcontractors and their adherence to this Agreement and applicable SOW(s).  This Agreement shall be binding upon and inure to the benefit of the successors and permitted assigns of the parties hereto.

25. Notices.  All notices hereunder must be in writing and will be conclusively deemed to have been received by a party hereto if delivered personally to such party, or sent by facsimile transmission (followed by written confirmation), or by recognized overnight courier service with tracking capabilities, or by certified or registered U.S. mail, return receipt requested, postage prepaid, addressed to such party at the address set forth on page or to such other address as either party may give to the other in writing for such purpose.  All notices will be effective upon receipt.

Changes to the addresses of the parties shall be given in accordance with the foregoing methods and shall be deemed effective upon receipt.

26. Disputes; Binding Arbitration.  The parties will attempt in good faith to promptly resolve any dispute arising out of or relating to this Agreement or any Related Agreement.  In the event resolution cannot be reached, the disputing party shall give the other party written notice of the dispute.  If the parties still fail to resolve the dispute within thirty (30) days of receiving such written notice, either party may seek arbitration.  Except for proceedings requesting equitable remedies, all disputes shall be finally settled by binding arbitration by a single, mutually agreeable arbitrator, who is knowledgeable in the information technology field pursuant to the rules of the American Arbitration Association then in effect, in Cincinnati, Ohio.  The arbitrator’s decision and award will be final and binding.  The arbitrator may, as a part of the arbitration award, permit the substantially prevailing party to recover all or part of its attorney’s fees and other out-of-pocket costs incurred in connection with such arbitration.  The arbitrator will not have authority to modify or expand any of the provisions of this Agreement.  Any dispute between the parties arising under this Agreement must be filed within one (1) year after the occurrence of the event giving rise to such cause of action.

27. Termination.

27.1 Either party may terminate this Agreement and any Related Agreement if the other party fails to perform or comply with any material term or condition of this Agreement and any Related Agreement and such failure continues un-remedied for thirty (30) days after the defaulting party’s receipt of written notice thereof from the non-defaulting party specifying the failure.  In addition, CBTS may terminate this Agreement and any Related Agreement if Customer fails to pay any undisputed amount which is due to CBTS under this Agreement or any Related Agreement within fifteen (15) days after receipt of written notification from CBTS of non‑payment.  CBTS may also terminate this Agreement and any Related Agreement immediately if Customer engages in any misuse of the Products, Software or Services or practices which are illegal.  Any accrued rights to payment and other remedies for breach of this Agreement shall survive termination of this Agreement and any Related Agreement, regardless of the cause for termination.
27.2 Either party shall have the right to terminate this Agreement and any Related Agreement without further obligation or liability if the other party becomes insolvent, ceases its normal business operations or upon the commencement of voluntary or involuntary proceedings under any bankruptcy, reorganization, or other similar laws of any jurisdiction by or against the other party; or if any order shall be made or any resolution passed for the winding up, liquidation, or dissolution of the other party; or if a receiver be appointed for it or its property; or if any of its goods or properties shall be taken in execution; or if it makes a general assignment for the benefit of creditors.
27.3 Customer may terminate this Agreement for convenience at any time by providing thirty (30) days written notice to CBTS.  Unless otherwise expressly provided in the applicable Related Agreements, if Customer terminates this Agreement for convenience prior to the end of the Initial Term, Customer is responsible for: (i) one hundred percent (100%) of all deferred payments; (ii) a pro-rata portion of any charges or fees previously waived by CBTS; (iii) all outstanding amounts under all Invoices, and (iv) an early termination charge equal to fifty percent (50%) of its Monthly Recurring Charges identified in each SOW multiplied by the number of months remaining in the Initial Term.  Customer will pay such amounts owed and termination fees within thirty (30) days after the termination date.

27.4 Notwithstanding the foregoing, any termination of this Agreement or any Related Agreement, by either party for any reason, shall not terminate or otherwise modify any Equipment Lease Schedule outstanding as of the termination, the obligations of which shall continue in full force and effect pursuant to its terms.  In addition, any termination of any Related Agreement by either party for any reason shall not terminate or modify this Agreement or any other Related Agreement.
28. Survival.  All provisions of this Agreement which expressly or by their nature are intended to survive termination of this Agreement will survive termination of this Agreement.
29. Governing Law and Jurisdiction; Limitations.  This Agreement, all rights and obligations between the parties to this Agreement, and any and all claims arising out of or relating to the subject matter of this Agreement, shall be governed by the laws of the State of Kentucky, without regard to its conflicts of law principles.  Subject to Section 25 of this Agreement, the parties agree that any legal action or proceeding with respect to this Agreement or any Related Agreement shall be brought and maintained only in the courts of Gallatin County, Kentucky or the United States District Court for the Eastern District of Kentucky, and each party submits to the jurisdiction of such courts.  The parties waive to the fullest extent permitted by law any objection (including inconvenience of forum) they may now or hereafter have to the venue in any such action or proceeding in any such court.  Any legal action between the parties arising under this Agreement or any Related Agreement must be filed within two (2) years after the occurrence of the event giving rise to such cause of action.

30. Entire Agreement; Amendments.
30.1 This Agreement and any Related Agreement(s) constitute the entire agreement between the parties with respect to the subject matter hereof and supersede all proposals, oral or written, all negotiations, discussions, and all past dealings between the parties relating to the subject matter hereof.  Each party acknowledges and agrees that no employee, officer, agent, or representative of the other party has the authority to make any representations, statements, or promises in addition to or in any way different than those contained in this Agreement and any Related Agreement, and that it is not entering into this Agreement or any Related Agreement in reliance upon any representation, statement, or promise of the other party except as expressly stated herein or therein.
30.2 This Agreement may only be amended by an instrument in writing executed by an authorized representative of each party.  
31. Force Majeure.  Except for the obligation to make payments for amounts due, neither party shall be liable to the other nor deemed in default under this Agreement if and to the extent that such party’s performance of this Agreement is delayed or prevented due to a Force Majeure event.  The term "Force Majeure" means an occurrence that is beyond the reasonable control of the party affected and occurs without its fault or negligence, including acts of God or the public enemy, fire, explosion, earthquake, flood, storm, lightning, or other similar catastrophe; vandalism; cable cut; any law or regulation of any governmental entity, court, or civil or military authority having jurisdiction over either of the parties; national emergencies, terrorism, insurrections, riots or wars; strikes or lockouts; or manufacturers’ shortages or constraints.  In the event of such a delay or inability to perform, the time for performance shall be extended for a period of time equal to the length of the delay or inability to perform encountered by the affected party due to the Force Majeure event.  Notwithstanding the foregoing, if CBTS is unable to provide Services for seven (7) consecutive days due to a Force Majeure event, Customer may cancel the affected Services without liability for any early termination charges.  Such cancellation shall not affect the obligations of either party, including payment obligations, which exist as of the date of termination.
32. Legality; Enforceability.  If one or more of the provisions contained in this Agreement shall be held to be invalid or illegal in any respect, such invalidity or illegality shall not affect any other provision hereof, and this Agreement shall be construed as nearly as possible to reflect the original intentions of the parties, and the remainder of the provisions shall remain in full force and effect.
33. Request for Information.  If CBTS is required to provide information or documentation in any form, including but not limited to, electronically stored information, related to the Services, Products, Software and/or relationship with Customer, Customer shall be responsible for the costs associated with CBTS providing all such information.  The applicability of this Section includes, but is not limited to, requests for information made by Customer, issued by a court or governing body of competent jurisdiction, and/or made pursuant to a subpoena.
34. Waiver.  The waiver by a party of any breach of this Agreement by the other party in a particular instance shall not operate as a waiver of subsequent breaches of the same or different kind.  The failure of a party to exercise any rights under this Agreement in a particular instance shall not operate as a waiver of such party’s right to exercise the same or different rights in subsequent instances.  No course of dealing or failure by any party to strictly enforce any term, right or condition of this Agreement or any Related Agreement shall be construed as a waiver of such term, right or condition.
35. Election of Remedies.  Except as otherwise expressly stated in this Agreement, the rights and remedies of a party set forth herein with respect to any failure of the other party to comply with the terms or conditions of this Agreement (including, without limitation, rights of full termination of this Agreement) are not exclusive, and the exercise thereof shall not constitute an election of remedies.
36. Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be an original and all of which together will constitute one and the same agreement.

37. Headings.  Headings herein are for convenience of reference only and shall in no way affect the interpretation of this Agreement.
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