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SUSTAIN]NG IN PART AND BENY]NG m PART
HBEARING OFFICER’S,

FINB]NGS OF FACT, CONCULSIONS OF LAW
AND-RECOMMENDED ORDER.AS ALTERED "

The Commzsmoner ha

| and Recommended erde,r ef’the Hmrmg Ofﬁcer dated Ju]y 29 2013, and *bem‘g duly

advzsed '

if

IT IS FUR'I‘HER ORDERE}) that the Fmdmgs of Fact and Conclu&ons of Law -

of the Heanng Ofﬁcer be altered in form and substauce as mdmated below

BRI TR

o If pnor year ag:eements WEere repeated the nu.mber of Warien Coum;y re’sxdenls in the upcommg schoul
“year wounld be 750 stidents’ (excluding the non-contract students and clnldre:n of school employecs fmm the
:calculauons) “This dezigionialgs doss-not mclude a “growth fator” | P
. % For the purposes of ‘clérity, the Findings of Fact; Conclusions of Law and Recommended Order have be- '
: duphcated below with. alterahqms in form and substance ldenhﬁad within the text of the dqgumem xather
. .than’ jssuing’ & separate docirimenit” that ‘incorporates the Fmdmgs of Fact, Conciusmns of lLaw an&
L Rccommended Order whare o chan & has been madc by reference. ‘ P . :

_ EXHIBIT3




e PROCEDURAL BACKGROUND

Thxs case mvelves an agreement oF farlure o reach agreement regardmg non—~ |
o | remdeut attendanee in Bowlmg Green Independent Schooi Drstnct by students remdmg in
the Wan'en County Schcol Dlstnct KRS 157 350(4)(a) prov:dee that “{1]f an agreement
[concermng ncnreszdent students} cannot be reached erther board may appeai to the
' commwsrcner for settlement of the d13pute ” . | _

| Aﬂ nnportant issue in this case is the eﬁ“ect of a 2001 agreement signed by the
' supenntendents of both school districis. Thls agreement set a base number as 0f 2001 for
non-residents from Warren Coumty and mcluded a formula for growth percentage
increases each year based upon Warren County’s growth in student population. _‘
. Historically, for many 'years thereafter, as will be fonnd m the recommended ﬁndmgs
below the two Boards approved ncn—resrdent agreemmts that caiculated the nurnber of

non-residents using the formula from the 2001 agreement Begmnmg in 2008-2009

- Warren County stopped agreemg te the grewth percentage but each year would agree that', o S "

. N 850 Warren County non-»resrdents (the number apphcable from the 2007-2008

ca]cuiaeon) ceuld attend Bowhng Green Tins mzmber mcluded chlldren of school

o emplcyees res:tdmg in Warren County, who no Ionger aré counted in non-reslde:nt

| calculatmns duetoa change in KRS 157. 35(}

Regarding the numbers of students at issue for 2013-2014, there were about 950 '
- Warren County nonuresrdents attendmg Bowhng Green in 2012-2013 but this mciuded
about 100 chlldren of employe&s (who no longer are. counted due tc a change in the law)

' and 100 non-contract Warren County non-remdents bemg educated wrthout thc beneﬁt of

- SEEK money at. the chcrce of Bewlmg Green Excludmg the non—contract stndents aud '




- children of school ernployees from the calculatzons ify pnor year agreements were

7 .7 repeated the number of Wan‘en County ree:dents in. the upcommg school year would be _. ;

750. | |
Bowling Gr‘een tendered a proposed annual agreenrent for 2013-2014 that, 7 as m '.

'pnor years pmposed the tradmonal 850 minimum (but that paxuec later understood would -

| be reduced by the 100 chddren of school employees) plus a. growth percentage (dlscussed

.elsewhere herein below) Had Warren County acted as 1t had dunng every year smce .

2008-2009, it would have crossed out. the growth percentage approved the 850, and thar

would have been the partxes agreement. Instead Wanen Cmmty approved only 664 .

students fcom Waxre_n County -to attend Bowlmg,:deducﬁng‘ fror'n ftie"750 nur"nber 86 ..

3 Warren County students in the Bowlmg Green system who had gmduated that year

Bowimg Green accepted the 664. students and appealed rega _.j,__: the additional ..

-' students On appcal Bowlmg G-reen seeks to allew an. add1t10na1 86 Warren County

resrdents to attend in Bowhng Green. By pnor order herem, At was ruled that Bowlmg

: Green 8 acceptance of the 664 d1d not bar 1ts nght to appeal wrth regard to the addlttonal_ o |

A heanng was. conducted on July 11 13 20‘13 at the MM'I‘H Audltonum at..
‘Western Kentucky Umversny in Bowlmg Green In addnzon to the testimony and

' documentary ewdence mtroduced dunng the heanng, the deposmon of Dr. John Settle a g

fonner Bowhng Green supenntendent and a set of snplﬁatlons of the parties were made :.

part of the record. The partres have subrmtted post—heanng bnefs Bemg sufﬁcwnﬂy

_ adv1sed, the heanng ofﬁcer makes the followmg recommendahons




RECOWENDED FIND}NGS OF FAC’I‘
‘A, FACTS REIA’I‘EB TO. NEGO’I‘IATION AND ABOPTION OF 'I‘HE 2{]01
AGREEMENT |
1 There was a notormus public eontmversy rega.rdlng Warren Connty’ |

acﬁon in 2001 to place a cap on the number of non—res:dents who could attend '
” .Bow!mg Green. . S
| It is undlsputed that prior to 2001 the two schools had followed a ﬁ'ee exchange
policy under whlch there WeTe no caps or resirictions e1ther way regarding non-re31dent
‘stadents. Ti also is mdlsputed, as reﬂected in Peutloner Exhibzt 5, ﬂ:lat on April 23, 2001,
| the Warren County Board voted to impose a cap of 656 as thenumher of tesidents from =
Wan‘en County attendmg Bowhng Green that could exceed th& number of Bowllng
| Groen residents that could attend Warren County B

The prcponderance of the emdence estabhshed Ehat at the time thlS was all

occutnng, 1t was a pubhc controversy that Was notonous and had created tunnml in the : _' -

. commumty, Ieadmg to public meetmgs, newspaper artlcles and ed1tor1als speculanng

i .that the cap was prompted by ]ealousy over sports See for example, t&stlmony of Dr
: | .Setﬂes dep. p. 11, 13 t&etunony of Hariip Moore, TE 26, 30 teshmony of Mlchael
Blshop, 'I'E 76).. As a consequence the two d1$tucts attempted tofinda resolutxon of the '
issue tbrough agreement : o -
2 The respective baards mformally aethonzect thelr supermtendents to | :
- . _negotlate. an: agreement to address non—res:dent student arrangements and such an

e agreement was executed by the supenntendents. L




T.Elere is no dlsptrte Elat the Zt)tll agreement was executed by the supermtendenm
" ofboth disﬁicts-' Warren Celezty; heweeer in thls Iitiéaﬁen takee-is.sue with whether the
' supermtendents, in negoﬁatmg the 2001 agreement, were actmg as agents for thelr
| respective Boards, observmg emrecﬂy that nezther beard ever formally voted 0 approve
tbe 2001 agreement. . . _ 7
Dr. Settles, then smqaermtendent of Bowhng Green and who negotlated on behalf |
v of Bowling Green, teshﬁed that he and Dale Browu, then supmntmdent of Warren B
' County, negotiated for several days aud |
Iwasin contact with my Board [and] [hle was.in contact Wlﬂl his-Board. 1 drafted

a version of this, and we communicated back and forth about the terms of the
pmposed agreement, and ultlmately cartie 1o final Icsoluuon on Jun,e 1.

(Brown dep. 13). Setﬂes tesuﬁed that “my Board Was, constantly mformed ef the
, Vd]SCIJSSiOIl that was gomg on between us [and | i zmd 1

: thmk emmls will substan:&ate tbat that lus beard aIso was

' (Brown dep 14) Hamp Moore, a Bowlmg Green Board member-'at the'ume of theee S

events cerroborazee the mvolvement of the Bow]mg Green Beand, teehfymg that he

: understood what the agreement sald before 1t was executed (TE 29) met mthlBowllng
Green board members pnor to the mgmng of the agreement to dxscuss 1t (TE29—30)
Settles testxfied tbat “ultzmately we both sagned as represeutaﬂve of our Beard of
~ Education on June 1 200]” (Settlee dep 12) and that “I served as beth supermtendent ,
| -and executwe eﬁicer and Inegotxated as Mr Brewn dxd for his Boazd the agreement »

_ -The teet:mony ef Dale Brown, mlpenntendent of Warren County at the txme, is cenmstent- -

o 'Wlth Dr. Setﬂes teetlmony that both Supermtendents understood they were actmg en

B behalf of then- respectlve Beards Hamp Moere, a Bewhng Green board member at the -- -




' tlme t&ct:lﬁed that he was. aware of the. contents of the aﬁreement pnor to s exocutlon, j
~ that Bowhng Green board members were involved in the resoluhon of t}us matter ona
daily bas15 and that he aiso me with Waxren County board members regardmg resolutlon :
of th:s matter (T E 29-3 0) Mlchael BIShOp, also a board member at the time,
: corroborated ﬂns t_es’_nm_ony. (TE 75; ?9-80)_
3. ’I‘ he purpose of negotlatmg an agreement was to prowde stablhty and
o predlctabiiity for student numbers in the futnre. : |
Dale Brown, th_en superintendent of Warren County and who negotiated the
agreement testified as follows:
‘That agreement was signed by the'two supmntendents Iwasanew '
superintendent. Our responsibility each year is to allocate staff to the .. schooi— E
‘based decision-making committee based upon your numbers, . -
- .With the financial situation within the state, we felt er it was necessary
for us to be able to predict our students - a sumber of students who would bein
attendarice. '[Bowling Green Supcrmtondent] Dr. Settle and Ihad several '
. conversations regardmg tlns _ :
(’I‘E 199} Mr Brown s descn'bod the strategy dewscd in ms d1$cussmns vvlth the
charrman of the Warren County board at the tlme Earl Manco as “the main thmg is, we- B
: .Wanted 10 reach stablhty with our numbem lcnowmg what to expoct * (TE 206) Brown
§ t&st:ﬁed “our mtent ‘was to have a base number s0 We could }mow how to plan for the

: future of Wan'cn County schools ?(TE21 8)

4. Negotlatlons resulted in a Memorandum of. Understandmg executed

- ‘_by both supermtendents on June 1, 2001 provrdmg a base number for 2001 anda .

' -formula for calculatmg future growth in the number of non-resrdent students '
E attendmg Bowhng Green that would be approved by Warren County in future

e contracts




“The i‘Menmraﬁ&;im af@de&étMﬁ’ﬁ@” signed by supaiﬁtgﬁdentg ofboth
.- schools, prdvidcd that both partles aé,reéd “to t}:ie-follovﬁng provisions for ciirrent and . - |

future actiopi_fn'r&cpéct to_ﬁiutual _ﬁpproval of" nén—tesident stadent confrat;ts;” faragraph -
-7 '(3) of the Memoran;iﬁm of Ux_idé;'standing ‘étateé:_ _. | | |

In years subsequent to 2001-2002, the superintendents of the Bowling Green and
. Warren County School Districts will meet and agree upon a number of non- -
~resident students contracts that will be approved by Warren Cotinty Schosls. At a
- minimum the number of additional noni-resident contricks that will be approved
~ by Warren County schools shall be the percentage of student. growth expeiienced

by Warren County Schools in the priot yeat. The minimyum numbet of additional
non-resident contracts to be approved by Warren County Schools shall be
calenlated by multiplying the rate of growth in Warren County Sehools in the

prior year by the number of non-resident conttacts existing in Bowling Green City

Schools at the time of calculation.

- The language in fhe agreement speaks for itself, and the testimony of Dr: Secttles and Mr.
 Brown, the superintendents who negotiated fthe—-ag_rbﬁmenrc;_vzigd.f;t;;eiz:ihéhavi@r i
- subsequent years, makes it clear that both of them saw the agroement explicitlyas -
o Dr: Sf:tﬂes t&et:ﬁedthat the agteement was intended not onﬂl‘y'_:ttj‘;res-‘olﬁé.g 5 _f TR
' enrollment ISsues jf@r ."20'0_1. -_2002', but t_b_ provide a perpetuat formula in paragraph 3 of the
: agreamént-.té addrms future :io:i—'tcﬁidcﬁt isstes: - ' | B |
- We decided - Warren County agreed and we agreed. - that whatever the growth -
rafe in any subsequent year, in terms of student enrollment in Warren County. -
- schools, would become the index for how many additional students could enroll
in Bowling Green City-schools who were a resident of Warren County

Schiools.....the intent was for the base number to be the humbsr that was on our
“waiting list as of May 18 2001]. And then in subsequent years, the growth - the.

Ppercentage of growth of students in Warren County would become thc:_:'ind_ex‘ for R

the mcrease in all of the years subsequent.




' -V ' (Setties dep. 17—18) Dale Brown, then supenntendent of Wan'en Cmmty, tesuﬁed that xt
-was Ius understandmo that beth boards understood and appreved that the 2001 agreement
would govem future anmual contracts. (TE 21 4) | |
| 5. ‘I‘he 2001 memorandum has a geod faith clause.
'_There isas good faith” clause in paragraph (4)
dtis agreed thiat both the Warren County and Bewlmg Green Cxty School Dlstnct
will act in good faith to accommodate the needs and desires of parents in the
- Bowling Green/Warren County cominunity consistent with stodent ¢apacity in
‘ Bowhng Green City Schools and the best interests of Waxren County Schools.
6. Anneuneement of the agreement was made thmugh_a joint pre‘ss
release on behalf of both -schoolsl 7
As stated above the context for the 2001 agreement was that prior to that date the 7 |
.‘ parhee had a ‘ﬁee exchange pohcy upder Whlch students in e1ther dlstnct could attend
.where they Ilked and the respcctwe hoards would apptoVe Then, Warren County |
o 7 | rlmposed a cap, creating pubhc turmoﬂ 'Ihe 20(}1 agreement reeolved that tunnoﬂ and
“was adverttsed ina press release accordmgly m order to queIl pubhc oplmon Aithough 1t

: appears the release was faxed outof Bowhng Green S oﬂice (TE 21 1), Dale Brown then

supermtendent m. Wa:ren County, tesuﬁed that 1t was a Jomt release because “we [both

- supenntendentsj agreed that it was necessary for usto go as oucto reiease this‘to the

pubhc.” _(TE 210). The press releasge, Petitloner Exhibit 4 - reads as follows:

The Supenntendents of Warren County and Bowlmg Green Independent School
District have reached an agreement to aﬂay community unrest and. concermn -
. regarding the TECent COntroversy over non-resident’ student contracts.
_ . Wehave agreed to a level of enrollment of non-remdent students in the -
- Bowling Green Independent School District that will, in our view accommodate
- the expressed desires of parents wishing to ‘cross dlstnet boundanes while .-
o ':protectmg the mtegmy and ﬁnancml operat:on of both dlsirwts




Spemﬁcally, we. have mntua]ly agreed to 2 vohmtary limit of growth of
_ non-resident students that is commensurate with the capacity. of Bowhng Green
, C:ty Schools and the des:rec of both school systems. :
e '(emphasm added) Itis noteworthy that the percentage growth formula js referenced in
7 the jomt press release. |
The press release was zssued to all major medla reﬂectmg that the mpenntendents
of the respectwe sehool dlsincts had reached an agreement to recolve the nonremdent
- student lssue and the fact of the agreement ‘was pubhelzeci in newspaper stones. (Selﬂoe

dep. 22—23) The fhen chamnan of Warren County 'S Boa:d, Ear] Manco 'was quoted m

the artlcie (Petmoner Ex]n'blt 6) as sts N

: amcle, nﬂe “Schools Make Cap D ; states the follomng '

'Ihey also agreed that the county board wﬂl detenmne the number of nonre51dent
- studesits who will be allowed o attend city schools in the; futire. That hutnber will
bebased-onthe county’s growth rate,
‘ “If the county school’s growth is 10 percent, then the board wﬂi consxder
. mew requeets up to ]0 percent above last year’s nmnbers,” Settle said. :

. Starl:mg 200_2 003 school year, both Settle and Brown will; stmt‘rewemng the
- county’s growth pattem every fall. “1 feel that we both wOrked for the beneﬁt of
7 boﬂl dlsincts > " Brown sald ' L : : h

: ‘.: Nelther board forma}ly voted on the 2001 agreement thls was, by |
B Deslgn the agreement was approved mforma]ly by each Warren County board
'member. ' _ | R
. Dr Setﬁes, the Bowlmg Green Supenntendent testlﬁed that nelther board took
‘ . -formal actlon on the 2001 agreement “by destgn ” (TE 20} What was Jmphed from the
; .teetlmony of ﬂrns 'Wlmess and others was that a public vote Imght open Waxren County
) board membem to entxcnsm or generaie more slnfe and controversy in the commumty

: Instead the supenntendents agreed that Warren County s board would reeogmze the I une '




1, 2{}01 agreement by reccmdmg the cap prev:ously 1mposed, whrch the ’Warren County
board drd (Setﬂee dep p 24-26) Hamp Moore testlﬁed that it was understood that E
- rescxssron of the cap srgmﬁed Warren County Board’s approval of the agreement (TE

_ 5 1)- ,

Dale Brown, eren County mipenntendent at the time the agreement was

entered mto was qu&enoned regardmg wheﬂler the agreement was approved by the
| Warren County board members | , | 7
Indlwdua}ly, 1 called the board members and fold them it was what we were goelg )
1o do.... But it was nof in a group setting, per se. I called each one of them.

Q. Okay. So before you s:gned off on this June 1, 2001 memorandum on
behalf of the Warren county School District, you made sure that ali of your board

members, five of them knew, were aware of, and didn’t have any objection to you - -

asthe executive agent for the Warren County. Board making this agreernent;
womdtharbeafalretatement” ‘ RO
A. Without guestion.
(TE 208-209)
B FACTS CONCERNIN G MLEMENTATION OF THE 2001
AGREEMNT

7 After the 2901 memorandum was s:gned by the supermtendents the '

' C snpenntendents and hoards for both school d:strmts behaved in confermrty mth the _

S 2001 agreement untﬂ the 2008«2009 school year, ca!cnlatmg the number of non- .

e resrdents that Would be permitted by using the formula in- the 2001 agreement.

Pnor 10 entmng into the 2001 agreement, Warren County had adopted an order

N placmg a cap on the number of Warren County res:dents that could attend Bowimg

| Green ThlS precxpltated negotratlons that Ted to the 2001 agreemeﬂt After ﬂle 2001 ‘
: agreement was adopted and & press release 1ssued to announce that agreement had been E

- 7_ .reached, Warren County s Board voted fo reecmd that order and voted to approve a

10




o number calculated in confomuty with the formula in the 2001 memorandum As stated
elsewhere he:emabove Hamp Moore and Dr Settles teetlﬁed that it was understood that
resclsswn of the cap 31gmﬁed Warren County Board’s approval of the agreement |
Thereafter each year for a pened of time the respectlve duectors of pupﬂ
pe’rsonnel would ‘caieuiate- the number of Warren Cou‘nty -resz‘dents that would -be
- pen:mtted to altend Bowhng Green (see, for example, Settlee dep . 26) The contracts
- 'themselves had language sueh as any and all™ hut refereneed 4 hst, and that hst was
. created usmg the formula set forth in the 2001 agreement. Each yeat the nmnber of
permltted Wanen County non—remdents fer that school year would be calcnlated Wlth
| :mvo.lve;m__e;ttztif bothsupenntendentsanddnectorsofpupﬂpersonnelusmg .th‘éé forpmla :

and each bodrd would approve an agreemt for that year usmg the nuimber: arfived:at by -

.‘ :agreements were supposed to be submztted the contxacts mcluded the speclﬁc number a

from the pnor year plus a d:rect reference 1o gmwm percentage formula in the 2001 , .-

- .aMent.(TEJLZ-ﬁ) | | Voeme H
8 Fer 2008-2009 Warren Cmmty did not agree to the annual S

| percentage growth prewsmns in the 2001 agreement | |

DaIe Brovm, supenntendent of Watren County at the t1me tesuﬁed that in 2008

he asked the supermtendent for Bowhng Green to accept that year s agreement usmg the' R .'
:number of students ﬁ'om the pnor ’year (850) but 1;avlt}mut addmonal students under the =

- 'growﬂx prowmon of the agreement.

11 -




9 Warren County did not represent to Bowhng Green that money Was
_' 'the reason it wou}d not agree to the growth percentage n 2008' mstead the reasons
given were t&at Bowlmg Green was, over-promoimg itself and was sendmg Warren
'County res:dents back if they became truants or behavmral problems

- Warren County s supenntendent at the time, Dale. Browu, testlﬁed at the time the
| 2008-2009 contract was up for cons1derauon fhat -_

o . I reca]i the budget situation. I recall ﬂ1e reduchon in staff’ I recall the thmgs
Testricting some of our decisions i in operafing of the schools. And then the
“decision was made 1o sirike the peicentage of growth... 'm quite sure that | was
the one that said, we need to take a Iook at this ....to the [Warren County] board
and Dr Melton.

(TE 225). Kerry Young, aWaxren Comlty board member at the time and currently the
. _chazrman, testified that.

_ [b]est I remember, T think we had a woﬂong session and going over a lot of stuff
with finances and stuff and trying to figure out ways to save money; cuts, bring
moneysin. An F'think during that working session, it was discussed, what would

itdotous financiallyif some of the numbers were stopped at Bowlmg Green, that

“we could keep some of the kids or keep the number from. growing. And, 1 gness,

: fmm that workmg mswn, we decided that we’d put the cap of the 850 on there
- -(TE 404) Don Basham a board member at: the tlme tesuﬁed “[the Wa:ren Ceunty

‘_board] had talked about that, ﬁnances, and that we should statt lnmtmg the growth ‘cause -

. _ _that was i ﬂns [proposed 2008—2009 coniract] ” (TE 496)

. However if money was the reason for not complymg w1th the growth percentage
Wan'en County dld not reveal that to Bowhng Green J oe Tlmus supenntendent of
s Bow]mg Green descnbed the s1tuahon as foIlows

- "As Mr Brown and 1 met, aswe d1d ona monthly baSIS pnor to the February

: " [2008 Warren County] board meeting, he indicated, shared with: me that at that ‘ ._ e

N :'_ -,'.pomt m time he had a board member that was not reei eomfortable with the
.~ .. agreement Did not share who but just said he had some issues, concems that had_ .
L | _"been ralsed to hun by a boani member and that he eould not at that pomt in t1me

'12;' |




' promise me, guarantee me that the growthaspect pruld;be followed.... I quickly

inguired, does that mean, then, that we're going to look at a different agt eement.
- And his response was, no, that he did not want to go back down that Toad again
that we went down in 2001; that he wanied to maintain the agreement, did not-
want to call attention fo the situation, asked if I would work with him in that = -
regard.... o . TR . ' o

I think his exact words were, the best I may be able to do this year isto keep the
numberat850.© . S S

(TE 623-624). _ , .
 Although TmmspreparedtheBowlmg Green board for what to expect, the boad -
- was nonefheless concarned When s gmwth Pefcentage was not approved by Warren
County and suggested amfmg between the two schoolsAsamﬂt,aletterwas sentto
requ@lmg a meetmg. (TE 628; TE 4445, Pet. Exhibit 11). | _
' ‘. A meetmgtook place in .J'u'IX of 2008 betweenthc two supmntendcnts,Brown

‘and Tinius, Mr. Murley, County’s assistant superintendent, and Bowling

having rouble etng s boardto aprove tho growth percentage. Howover, Bowling
" Groen board member Hamp Moore testified that the reason givea for that unwillingness

to approve the growth percmtagewas that _'

. [ﬂtwaspmvedbﬁhef“fmm County] school administration that the city.

schools were averly promoting ourselves; that we were saying to people in the

- commmunity good things that we believed were going on in the city schools;.and *
that when we did that, that was perceived by the county school board members as
being destructive of their - of the many good things that they were doing in their -
district and that served 4s the basis [for refusing to apply the growth percentage],

L (TE4647). Similarly, BowhngGreensupenntendentTmms testified “[tlhere was d

 concern about what they felt was a lttle bit too much promaotion on our part, sharing of o

13




 highlighting the accbmpiis}:mems'ofgm’school district™ (TE 629). At the meeing,

o ~ specific examples that concerned this ove'r-prom_oﬁon were given. The other concem

- raised was tlﬁat BOwﬁné Green was 'Seliding back Warren Cormt)r residents wﬁd bécém‘e -
‘ troants or dlsc:plmary problems (TE 630) Notab]y absent was any mentlon of money ar |
| _ ﬁnance (I'E 631), and there was no testlmony ﬂom Brown or Murley, the twn _
-_ representatwes from Warren County who attended the meetmg, that money was
-' ,mentloned af the meetmg - |
10. The supermtendents of both d:stncts agreed that Bowling Green
should not vote on wheﬁ;er to approve the failure to apply the growth percentage in
order to avord creatmg tnrmml in the commumty
 Tinius testified - |
: Mr Brown and I had conversat:on about whether or not there was a need for
* us to take board action again regarding this modified, if you will, or revised
contract. The two of us came fo the conclusion that that, in and of itself. was .

. goingto call attenuon to the faet that the agreement had not been followed to -
theletter, . - :
“We agreed that for that year I would talk fo my board about, were they
willing to srmply accept what was seat back to us and move forwardinan =~
effort not to raise a great deal of ¢oricern and alarm with the idea that we
would try to move forward in the ﬁlture o o

B (TE 625)
l 1. Agreements approvmg 850 anrl markmg out the percentage of

growth clause became a pattem in snbsequent years.

Although it was left open 111 2008 whether Warren County would be wﬂhng to . 7 - o

" resume lmp]erﬂentmg the growth provzsmns in. ﬁlture years {see test:mony of Dale

B _Brown, TE 230), the agreement that year became a pattem mn subsequent years Each year : L L

. rthereafter Bowhng Green Wou]d tender a proposed contract con31stmg of last year s




7 number (850) plus language statmg “the percentage of growﬂl and Wan‘en Cou:uty

would mterlmeate through the growth percentage 1anguage and approve &5 0 The
I'modlﬁcatmns made by Wan'en County Were not voted upon by Bowlmg Green but the
'- parttes operated under the modaﬁcatxons 2s the de facto agreement hased upon what

Warren. County would accept.

| - 12, The 2009—2010 agreement approved by Warren County eXpressly
.'refer to the 2001 agreement
See TE 66; 13:4_~13_5' Joint Ex. 2.
13. At ne tame pnor to the events of 2013 d1d ‘Warren. County attempt to
-cancei or repudlate the 2001 agreement | o
| The mterlmeanon of the growﬂ1 percentage was mot mte:preted by Bowhng Green ;

tobea termination of the 2001 agreement (TE 47) Mmhael Btsh()p, a Bow]mg Green o

o board member at the tlme, testtﬁed

g ‘[t]here Wa$ never any mdlcauon frem Mr Meere or Mr T:mus that Mr BmWn er'.'
. .anyone from the Wa.t:ren County Board had - we’re. forgettmg about the ,
e agreemen’r, we're. stnkmg the agreement, They were sunply smkmg the growth _
.- because of some difficulties they were having with new. board members and - and -
~ having that plus the growth language in there. But there Was never atiy mdmanon .

that they were smk:mg the agreement or bre . Or, domg away thh the agreement

(T_E 81) Snmlarly, Blshop tesuﬁed that after Dale Brown was rep]aced byMr Murley as

' supenntendent of Wanen County, there st111 was 1o mdlcatmn that Wan"en County
w:tshed to cance} the agreement. ("T E 82) MurIey served as supenntendent at Warren '

; County untﬂ F ebruary 2013 a few weeks before Warren County voted to cap non- L

. re31dents at 664 the det that prompted tlns appeal
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Ioe TIDIHS, supenntendent at Bow]mg Green fer the iast e1ght years also testlﬁed |
'7 that Warren County had never e}:pressed any ntent to cancel the 2001 agreement. (TE
' 626). I-Iamp Moore testlﬁed, regarding the 2008 meetmg that took plax:e When Warren
: County first declined te apply the growth percentage diseussed in the fact-ﬁndmg above
that “{t]he resoluﬁon was for Mr. Brewn as I recall 1t, that he mtended to try to do better.
He mtended to try fo follow the agreement in the future » (TE 47) Michael Blshep
. testified that Ms. Murley for Walren County |
~ expressed to [Bowhng Green supenntendent] Joe {T:mus} we're not. gomg mto
the 850; we’ll address this growth issue at some point in fime. Giveme some -
' time. And no one ever gave us any mchcatlon that; the deal’s off, you’re never
gomg to get the growth. | .
| ._(’I‘E 11 1) Snmlarly, M., ’I‘Imus testlﬁed that Dale Browu “never mdzcated 6 mé that [the -
ragreement} was being terminated.” (TE 625 also see tesbmony of Dale Brown, TE 230)
) When Tinius asked Brown whemer the respechve boards needed to. appmve anew
agreement, BroWn told hun tha “we need to keep What we c have.™ (TE626). -
Thus, nelther party mtended ‘fhe fa:lure to 1mpiement the growth percentage as a’ g
- %exmmahon of the 2001 agreement T oleratlon of ﬂns ona ‘year to year basis by those _
| who were awa;e of the agreement was consmtent w1th the: good fan‘h ebhgauons lmposed
by the 2001 agreement as WCH asa mutual dmzre te avoid pnbhc coniroversy
jT 5 Current Warren County Board members Who testxﬁed at the hearmg '
~ did not intend to rattfy the 2(}01 agreement by approvmg ammal coniracts that SRS
_1mpiemented the 2001 agreement in wheie or part, ner repudlate it by adoptmcr ‘ L ‘
-contracts that faxied to Implement 1t fuily because they dxd not know about the 2001 k

agreement.
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 Mike Wﬂsqe- a bﬂarrimenﬁer 'S.iné?e:zfﬂo’a’; also claims to ha

Regardless ef the legal eﬁ'ect of the 2001 agreernent, it is clear that aH Warren
County supenntendents up until Kathy Goff's appomtment in March of 201 3 were aware. :
of the 2001 agreement and either apphed the growth percentage fomrula or were aware
- rhey were devratmg ﬁ'om the formula |
How.ever none of the board members who were errt'he Warr-en- County 'Board in | .
2001 When the agreement was executed testified at the hearmg Wlmessee who are.
| current board membérs, who became board members aﬁer the 2001 agreement wag made, R
and who testrﬁed at the hearing claim not to have known about the 2001 agreement,
nomthstandrr;g_ the fact that they approved agreements based upon itand that contained ..
language referencing the 2001 agreement |

- Kemry Young, who has been on.the .board 7 years and became the chaiman in

2013, claimﬂ# that he bad no knowledge whatsoever of the 2001 aefement 3395} s -

: adno, knowledge ofthe. .

- o 2001 agreement. R 445) Don Basham who has been R, the beard smce 2005 teetrﬁed'

B he was unaware of the 2001 agreement pnor to votmg for the 664 cap on Apnl 18, 2013 .
(TE486~487) . |
All of ﬂrece persans voted on the conlract for 2009-2010 that expressly referenced . |
. the 2001 agreement. AII of theee persons were on the board at the time Dale Browu and
Mr. Murley met with Bowhng Green representatrves to tell them that some Warrenn = -
Ceunty board members wou}d not approve contrnumg the percentage growth provrsmns ,

, of the 2001 agreement for the 2008—2009 schoel year. However Mr Young teetlﬁed that '

) he eould not recall bemg aware of the meetin g at the trme it took place (TE 407)

- Y’oung aiso testrﬁed he was unaware of a: letter sent in 2008 by Mr ’I‘mmus addressed to




ﬁ1e supenetendent and the Warren County board chaﬁman eomplammg about fmlure to
- approve the growtb percentage (T E 408) Mr Basham tfstlﬁed that he recalled
‘ .dxscussmg ata Work seesmn around that time the 1dea that Warren County should
dlscontmue agreemg to the growth percentage but does not recall ieammg why the
growth percentage had come mto existence in the ﬁrst plaee (TE 496).

Board member Galry Chaﬁn, who did not j _]0111 the Board untﬂ 2009, also demed
- Icnowmg about the 20{)1 ageement (TE 5 19) |
Gwen this teeﬁmony,' the heanng ofﬁcer ﬁnds that the votes of these board
- not mtended by the board members as ratifications of the 2001 agxeemmt
| 15. Bowling Green did not appeal regardmg Warren Connty’s failure to
~include the growth percentage from 2008—20&9 thmugh 2012—2013 in rehance upon
Warren County supermtendent representatlon that Warren County would hE -
) reeonsu!er the pereentage in the fnture and consnstent w:th the obhgauons 0f both :
'dlstrlcts under the good fa:th provzsmns of the 2001 agreement. i | . _

See '}‘E 108 -110 and earher fact ﬁndmg that nelther djsinct wewed faxlure in B
‘years 2008»2009 forward to apply the percentage growth factor asd repmhaton of the . |
' contract | o |

C. FACT FlNDlNGS CONCERNING ADOPTION OF THE 664 CAP
16 Bow]mg Green tendered to Warren County, a proposed centract,

- signed January 14 2013 by Bewlmg Green for 2013~2014 that apphed the formula -

- from the 2001 agreement.
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As it had in years past, Bowhng Green tendered to Warren County a pmposed :
_ o contract that. apphed the formula from the 2001 agrecment.

| 7 17 Mr Murley, Warren Cotmty supermtendent at the tlme, mtended to |
" submit and expected to have approved Bowhng Green’s proposed 2013—2014 |
coniract for 850 students hut mth the growth percentage marked out as in prmr
years, and had no mtlmatlen that anyone on the Board was consxdermg reducmg
the nnmber. |

- Mr. Muriey, superintendent ot’ Warren County at the begmmng of 2013, testified
that he prepared and‘-intt?:nded_ to .;snhmit for approval in February an agreement.just as'in

prior yeers agresing to the 850 and markmg out the. growth pex:centage Murley testlﬁed -

. that he had no: mdlcat:on at the time he left that Warren County did not intend to: contlnue

the. nonremdent agreement with Bowhng Green at 850 students (TE 258). Given: that the
- supenntendent Murley had expected to present and have appmved the standard 850

_student contact (see TE 259) it 1s clear that he had no wmd of any movement by the

- ‘ '. Beard to do someﬂnng dlﬁ'erent

" 18: The Bowlmg Green contract was madvertently not placed on the
'Warren Cmmty board’s February, 2013 agenda. o 7
. Pat Stewart, Dlrector of Student Semces at Warren County, testlﬁed, that he

. received the proposed 2013~2014 contract ﬁ'om Jon Lawson of Bowling Green, earlym

- 2013 and that Stewart ‘prepared amemo to go w1th that to be approved, as we have done

prewous contracts s CTE 352) The item was then sent to tbe supenntendent’s oﬂice by -
. the first. week n February and was modlﬁed, per Supenntendent Murley s mstructlon the

. same way as prevmus contracts wﬁ:h the growth percentage marked through (TE 354—




' 357) The number was 1o be 850 as it had been in the past {TE 359) However the

o coniract dld not appear on the February a genda Mr Murley test:ﬁed that the contract was

- on hig desk, ady to go . but “1 remember {the contract] was on my desk aud I dldn’ -
' get it in at the board rneetmg Well actually 1 mlssed it. I d1dn’t get itin. ...Ijust
| chdn’t ”{(TE 253) | .

19. Durmg March Warren County personnel began collectmg '
rnformatlon eoncernmg the number of Warren County msldents whe were
attendmg Bowling Green. |

Kathy Goff becam’e W‘arren County 'superintendent on March 1, 2013, Stewart
testified that Goﬁf directed him to obtmn mformatmn about all Watren County studenits
attendmg Bowlmg Green (TE 366) The information was obiained from Bowhng Green '

and was compared w:th addmonal mformatxon requested from KDE and rece:ved by Mr.

' Stewart, Ms. Goff. and other Warren County personnel on March 6 2013 (TE 367), ﬁve o

. days prior to the Warren c:ounty board meetmg seheduled for Maréh 11, 2013.

Bowhng Green s was the only non-ree:dent eontract for wh]ch such mfonnatmn -

. was requected (’I’E 368) Ms Goff djd not teli Mr Stewazt why she wanted the _

o _ mformahon She also mstmcted hlm to prepare a report breakmg dOWn by grade the

Waxren County re31dents attendmg Bowhng Green to have: ready for the board meetmg |
(TE 374). The report was completed approximately 2 weeks after recewmg the
| | mformatlon from KDE on March 6 2013. (TE 374)
- Warren County board chauman Young testlﬁed that he had not asked Goff or -
' anﬁrone at Warren County to eollect thJS mformatlon and was not aware of any other ., g

: 'board members askmg for such 1nformahon (TE 41 6) Nhke Wﬂson another board

Cdo




| member festified he had asked Pat Stewart for mfoxmatton about the number of Wazren o

| ‘ County students graduatmg from Bowlmg Green prior to the Apnl 18, 2013 board

o meeimg and was told tha the number was 86. (TB 465—467)

20. Bowlmg Green S, proposed contract was not plaeed on Wa-rren.
_ Coanty board’s March agenda for reasons ﬂ:at were not estabhshed at the hearmg.
That the coniract was not on the March agenda is l.mdrsputed Accordmg to Mr

- _' Stewart, aﬁer Mr Murley madvertenﬂy faﬂed to. subrmt the proposed contract in. tlme for |
the Fel:uru.‘:uryr agenda, bnt before he leﬁ, he gave itto Mr. Stewart to be placed on the o

- March agenda_ C{‘E 364-365) Stewart tmhﬁed he did zot know why it did: .not -appear on

- theMarchagenda (TES77). _ . ... .. = .
Wi;at_ 1sd18putedls _'Whyi_t_: Was_il;iot oo the a‘genda. One possible explanarion. could:

dlsruption in transmonmg ﬁ'om Mr Murley 1 to Ms Goff. When aslced why the

o proposed oontract was not on the March agenda, Ms. Goff testtﬁed

: ,'Ihaveno 1dea. Ilmderstand thatI tookoverMarch 1 Pnorto thattlme 1 dldIlOf_ o

S ;deal with those. It was just a few days before the March board meetmg Thad no -
' -idea it wasn’t on there,  But after. [Bowlmg Green supenntendent} Mr Tlmus
S brought 1t to my attenhon, we addressed 1t in Apnl : - .

(EE “'2'86) |
Another possibie explanatzon is that considération of the oontract was de]ayed in _:

order to allow time to complete gathermg mformauon about Warren County residents’

attendmg Bowhng Green that would be relevant foa reducl:lon in the non~resrdent

: I_ contract_ Ms. Goff tesuﬁed that she de not even know that a non- rec:dent contract WIth U

' Bowhng Grecn was pendmg Imtll she got an emaﬂ from Mr. Tmms askmg why 1t had not '

. "been addressed at the March meehng (TE 270 27 1) Howe\rer Warren County 3 March ' S

0




| -. meetmg took place on March 11, 2013 and as descnbed elsewhere in these ﬁndmgs, the - .
. process of coﬂectmg data on Waﬂen County students attendmg Bowhng Green at the o
:dxrechon of Ms. Goff, had a}ready begun well before that meeting. Mr Stewa:{t testlﬁed
'that he dld not know why the Bowlmg Green conlract was not piaced on the March
' agenda {TE 386), alfhough he also Was mvoived m coHechng the data on Warren County
resxdenm attendmg Bowlmg Green. | |
21 l\ls. Goﬁ' rev:ewed Bowhng Green s pmposed contract mth Stewart .
~and caused it to be plaeed on the agenda for the Apni board meelmg
M. Mm?iey was replaced by Kathy Goff. Ms. Goﬂ‘ testified that after she took Mr

dent she reweWed Bowlmg Green s centraet, jomt exhibit
#3 W1th Pat Stewart, Wa::ren County s Director of Pupil Personnel and told the secretaryi j
to plaee it onthe. Apnl Board meeting agenda. (TE 278). The contract she reVzeWed was

- ‘the standard one routme]y pmposed by Bowhng Green prov:ldmg fer the carrent number '

I ‘of non-resu'lents pIus a percentage of growth

22 F ive to seyen days befere the meehng, Kerry Young, who had

'- _ become chairman of the Warren County Board in January of 20 13 mstrueted Ms.
| ) Goff to. substltute blank eentraets for the con!ract that Bowlmg Green had -.
: _- tendered. : . | ' -

 Ms, Goff testlﬁed that five to seven days before the board meel:mg, she was-

S mstmcted by Board member Mr. Young to subshtute blank contract forms to the agenda .

f ‘for the meetmg (TE 279) Mr: Young test]ﬁed that M. Goﬁ' bmught fhe mat’ter up rather :

L 'than hxm -

I ‘wasin Cemral Oﬁce and [Ms Geft] asked me, hey, hov;r about the the
Bowlmg Green cemract for the Apnl meet:tng, how do you want it-on there
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When she. asked me that, I said, you know I don’t know what’s gomg to happen '
-at the meeting. You never know what a moﬁon could bc for anybody Isaid, put a
bIa:uk contract on there. o - .

(TE 413)

Ms. Goff.‘ testlﬁed she did not ]mow why Mr Ymmg asked her to submit blank
contracts (TE 300) other than M. Young said to do it “’causc I’m not sure ‘what the board

: 1s gomg to do.” ('I'E 279) Ms. Goﬁ'relayed that request to Mr Stewart. (TE 378) M.

Stewart initially testified that he thﬂugh.t;blank contracts -wgce-bcmg. used becanse he hiad

fmmd.;ou__tﬁﬁm\M- Tinmus ata meetiig at the coﬁ&te Museurn, andtheninformed Ms. .+

Goff, that the leglslatm'c had recenﬂy passed alaw excludmg children of employm ﬁ'orn;

the non—mdent student account. .(TE 379) However, uponbemg exammad ‘about: the

dates of' eommmncanons between Mr Tmms and Mr Stewart ooncmmng the new: Iaw it

'was clear that: Stewa::t was. mstructed 1o mcludc blank contracts by Ms:: Goff: beﬁare Mr

Stewart was cven made aware of ﬂle new Iawh (TE 381) Stewa:t correctcd Tiis: tmnmony . :

_ -to be that the new law had noﬁamg to de w:th tﬁe blank coniracfs that he was: sxmp,]y |
L follow:ng orders fiom Ms Goff: (TE 382) Stewan tmuﬁed he dld not ask Ms. Goﬂ'why Y

the conttacts would be blank or dlscuss wuh her cr any board member the contract -
proposed by Bowlmg Green fhat hc had submltted prewously for mclmxon on the Board
- agenda (TE 382} | 8 | |
_ 23 Warren Cotmty’s snpexmtendent was not consn}ted regardmg the
_ ._ the w:seiom af redncmg Bowlmg Green s non-remdent contract. - : 7 |
| Other than obeymg Mr Young s mstmchon to substztute blank contracts for the

PR one proposed by Bow]mg Green, Ms Goﬁ' test;ﬁed that she had no conversahons w:th
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- 'any boazd members concemmg the Bovthrtg Green non-res:dent contrztct (TE 301), and
that she made 1o recommendatlon concermng the reductlon at the board meetmg in Apnlr .
'when it was approved. (TE 301)
Supenntendent Goff testlﬁed that she dzdn’t have any 1dea what the. Board was
going to do. (TE 279 300) If s0, the Warren County Board demded._, thhout consultmg
its own supem}tendent, to change a 1ong-standmg practlce regardmg nonmeeldents
- attendmg Bowhng Green that it knew wonld upset many persons |
24, Warren County voted on April 18, 2013 to reduce from 850 to 664

the number of students permitted to attend Bowling Green: by excludmg the 100
students of empluyees, no longer counted due to a:change in the law, and
subtr.acﬁng the 86 Warren County residénts attending Bowling Green who we'r_e
| scheduled. to gtaouate _ | | h

. Th]S is und13puted See TE 305. Board member Mike Wﬂson teshﬁed that he had |
_requested from Mr Stewart, several days priof to the Apnl 18, 2013 board meetmg, the
a _ -number of Warren County resxdents who would be graduatmg because 1t was gomg to be |
: -part of his con31derat10n in. deezdmg the number that would be approved for 2013—2014

(IE 466) | " '_ | |

- At the Apnl 18 20] 3 board meetzng Wilson made a mouon to reduce the xton-
're51dent comtract numbers with Bowlmg Green by the number of Waxren County
remdents who were graduanng (TE 468 469) Wﬂson asked Mr Stewart how many

Warren County res:dents would be graduaung from Bowhng Green and Mr Stewart read_ '_

g from the report that he had prepared at Ms Goff’s d.lrectlon that there would be 86 (’I‘E o f, : B

3 385)
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- 25. Warren Cotmty drd not Warn Bowimg Green that it was consulermg |
reoucmg ifs numbers or censalt with Bowhng Green prior to domg so. |
Tius 18 u:ndzsputed In mulﬁple conunumcatnons mth Bowhng Green concermng | , o
_ the agreement pnor to the mght of the vote, no Warren County personnel gave Bowhng
Green a ‘heads up” that Warren County board members were oonszdonng reducing tho
3 non—rosxdent mnnber (138-1 40)
| Even after the vote no one toId Bowhng Green about the roductlon. Bowlmg
Groon ﬁIst Iearned of the reduction after the moetmg When a newspaper reporter who
phoned Bowlmg Green’s supermtendent to get a commont. Ms Goﬂ' Warren County’s
supenntendent, teshﬁed “[h]mdszght probably 1s I should havc told Mr Tmlusﬂon that

- evening that tbat nmnbor was loss than he expected 2 (TE 31 0)

26. 'I‘he decns:on to reduce the non—reSIdent contract Was.1
_ analys:s of the effect the reductmn would have other than to lncrease revenoe for
| . ‘Warrén County by clalmmg the SEEK money that would fo]low the students back -
- :to Warren County if they were no longer aliowed to attend Bow]mg Green. - o
Goff the Warren County supenntendent, tmﬁﬁed that no board member .
| “ | : consulted with hey: regardmg the nnpact the 664 cap would have or askod her to
deternnne it. (TE 281) At the meetmg held between representatwes of the t:wo dlSt['lCtS L
after the 664 cap was unposed Mlchael Blshop testgﬁed regardmg his conversat:ton W1th
Mr Young, a Warren County board member as follows -
T askod Mr Young speclﬁcally, I sald, de you havo any conversatlons with any

... individual board members w:th any staﬁ' w1th anyono about the actlon that you
e tookr that night....?

And he said, oo We dxdn’t ta]k about no onie’ g ever. talkod about that - - L

o prior to that happening. ... And kept saying, you took this action that ni ight to staft
: t}us f:mmoﬂ and you dldn’t spoak Wlﬂl ‘any‘ board members mdwxduaﬂy, :
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pnvateiy, any. mtenm supenntendent, past supenntendents anyone And he
assured me that he had not. :

(TE 88-89) Garry Chafﬁn testtf ed that pnor to votmg for the. 664 he had given no
_ con&uderat:on to the 1mpact the demsmn would have on falmhes in the commumty (TE |
545)
' BlShOp tes’oﬁed that “[t]mances were really never brought up” (TE 91) at the
' meetmg "between the two d‘IStﬂCtS and that it was only later, from reading artxcles in the .
newspapet, that Bishop learned Warren County was’ clanmng that the reason for the cap
was ﬁnanelal {TE 91). However, it appears that money was the motivation. Bishop
testified further concennng }ns conversahon with Mr. Young at the meeting that
they wanted their children in thelr schools and they didn’t think it Would was
wise to have a policy in place that allowed their children to go to other schools
and facilitate that move. ... There' ‘was, I guess a-great deal of talk about their -
children and our children. And 1 - at somme poitit, I fecall 1 interjected, they’re not
your Children. They Te the parent’ s obﬂdren and their gua:rdlan $ chﬂdren
(TE 87-88) Young also stated at the meetmg that there was httle chance that Warron _
; 'County s board would conmder makmg an exception for the 30 Wa:ren Comty res1dents

who Would ot be abIe to- attend Bowhng Green w1th the1r s1blmgs as a result of the 664

e (TE 94).

tis clear from the testunony of Warren Comaty boerd members and personnel
that the only conmderatlon for the demsmn at the time it was made was simply was to
assert its nght to the SEEK money it oould clalm by dlscontmumg non—re51dent
: agmements with Bowhng Green Some wztnesses for Warren County testlﬁed that

o Wan'en County board members oﬂen talked about revenue genera]ly and the 1dea of

o _ :reducmg nonwremdent agreements had oome up m board work sessmns asa way to.

S mcrease revenue, that testlmony 1nd1cated that even at the work sessmns the extent of the e




: analysm was to mulnply the amount of SEEK money per student times the mnnber of

' students Mr Murley, Warren Cc-unty supenntendent who Ieﬂ at the end of February
'-'2013 testified | | | i

fa]t different tsmes I've had board members [Mr Wllsen and Mr. Young] say
somethmg to me about [the Bowling Green nonresident contract]. And it may be.

-in the hallway or wherever, but it was nevera- it was always justa very qmck
~ discussion, a ﬂeehng thing and £0 Ot : :

' (TE 258) Mu:rley tesuﬁed he never asked anyone mtemally to Ieok at the ﬁnanclal

- unphcanons because “I could }ust, in my head, ﬁgure $3 900 per student tnnes 100 that

sort of thing.” (TE 258). | |
. ‘Similarly, testimo_ny regarding the diseussien at th‘e Wazren "(iennty‘boa:d' .

. meetmg where the reductmn was approved 1nd1<:ates that ho ﬁuanclal data was presented '
ether than the doI]aI ameunt of the SEEK money per student. Mr Yeung, the cha.lrman of
the Warren County board, described it as foHows _ o _

- What [ch1ef ﬁnancm'l oﬁieer for Warren Cotmty Wllhe McElroy] send Was ... 1f :
we got the 86 ‘studenis, if they enrolled in Watren County schools arid thé SEEK
.- money followed them and the longer - more yéars that you had those students, -
- the more meneis monies that would bnng in; so, y&e it could have d long—term

posmve effect on-our d1stnct

- I don’t think he gave a number that night. I thmg he pretty much Just sald 86 tunes .
- 3827, and and then just kind of left it. 4t that. : . :

‘(TE 420- -421). Also see. Mr. Young’s teshmony, TE 428—430 Mr Young test:ﬁed that at-
' -the ttme the reductlon was approved he did not have any spectﬁc mformatmn or

| _ ._ calculatmn about the ﬁnanma] 1mpact of the reduetzon on Warren County (IE 433-434)

| Ms Goff suggested that one reason she dldn’t reveal to Mr Tmms after the |

. meetmg that there had been a reducnon is that she was unable to glve any explanatlon for -

why it occurred
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I realiy dldn’t have an explanatlon at Iengrh fo explam to Mr. Tmms why that
contract had been reduced by additional numbers. That’s what our Board voted to
do. And not having conversation - in depth convetsation with - 1 hadn thadit -
with anyone except for Mr. Young as far as putting a black contract on there. [

- didn’t have any background information to be able to share, And at the close of
that meetmg, 1 think that it was Sald that it was for financial reasons.

(TE 310)

2’? The mmutes of the May 6, 2013 Bewlmg Green Board of Edncatlon '

o meeting reﬂect that the BG Board voted in ()rder 15121 fo approve a pertmn oi‘

the Contraet” tendered by Warren Ceunty and to appeal “to settle a dxspute...
.'regardmg 86 (eighty-six) students for w}nch the Warren County School District has
' refused to release funding....”
| See Exhibit 4, Appellant"s appe’alr
- 28 K])E sent an emml to Bowhng Green, in response to Bow]mg Green’ |
‘mqmry epnnng that Bowlmg Green conld agree to the 664 students conceded by
Warren County and appeal the 86 students not approved by Warren County, -
: -—prov::ded clear notlee was g;ven. to Warren County regardlng Bowlmg Green s
| Intent to do s0. - | | L |
| Thls is not dlsputed _ |
29 Bowlmg Green sent a letter to the Connmssmner dated May 23 2013, |
) copled to Warren County’s representatwes, settlng forth the Bowlmg Green s
.L-mtent to appeal eoncernmg the 86 students but askmcr that fundmg he released for '
E ) the 664 students wlule the appeal proceeded, and to proteet Bowhng Green from

- madverf:enﬂy wawmg any appeal nghts by sxgnlng the Aprd 18 2013 contract

R -VSIgned hy Warren County Sc:hool Dlstnct.”

Tlns 1s not dlsputed :
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D. FACTS RELATED ’I‘O BEMAND OF WARREN COUNTY RESIDEN’I‘S
| 'I‘O A’ITEND BGWLING GREEN SC]IOOLS
30, Smce 2003—2004 more non—resxdents from Warren County wanted to
attend Bowlmg Green than were permltted to attend umier non—res;dent '
agreements. , _ |
See TE. 633.
31 Bowhng Green has develnped a pohcy to determme wluch students

on the wa;tmg Kist or list of apphcants will have pnonty, giving: preferences to

: _clnldren of employew chﬂdren who were already enrolled shoes'remdence changed

,when Wanen County sald they werc only gomg to Ie eas | g'on 850 .
‘stndents and they were hal > hine, 1 guess, on number, at-least over the

past two or three contracts, then 1t was really puttmg us in a situation when you

also factor in the students thatnove during the year and become nonresident, that N

if we were going to still be able to. work in students not more students than we:
normally take, but just students in generally that had normally gotten in - then we -
. were going to have o d&slgnate the students as nonconlract and not get fundmg
o forthem.
e And that’s not somethmg we reaﬂy wa.nted to do but we felt some
- ‘obhgatlon to our community and to the parents; to the families, you. know, to try
S and get that worked out. Bemg at the 950 nmnber myself and Mr. Tlmus we had




: someé convezsanons abont you know this i is not someﬁnng we can just contmue C
to do for years upon end. - :

' You know, if Warren Ccnnty $ not going to honor the 2001 agreement

- then we need to, you know, we need to take a Jook at maybe working at least

© some of those hundred noncontract lﬂds off, because we’re fiot getting fimding,
(TE 150-151). '

33. Notmthstandmg acceptmg addmonal non-contract students, each

§ year Bowimg Green tnrned away some Warren Connty nnn-resxdent app,hcants

' SeeTE 637'9.'
: | 34. As ;1 conseqnenc’é of Warren Cmmty;s imposition of 2 nap, Bowling
Gree.!_l has modified its tuition poiicy'io reqn'ire Wnr-ren county non-residents who
are not included in the 664 cap to attend Bowhng Green by paymg tuition equa'l to _
.the SEEK money plus $300. | |
See TE 102 154 and Petlnoner Ex 14,

E FACTS RELATED T 0 CHARACTERISTICS OF WARREN COUNTY -

B Rnsmnm's ATTEN])ING BOWLING GREEN OR wno w:sn TO A'I"I‘END

7 35 72.6% of Bowlmg Green students resule in Bowhng Green and
.7'25 2% of Bowlmg Green’s stndents are non—remdents from Warren County
“Thisis undlsputed See TE 615 and joint exhlbﬂs w7 and #19. B |

36. Hxstoncally n recent years, the percentage of Warren County
o res:dents attendmg Bowhng Green has remained ator near 25%
(TE 186) |

37 37.(]2.% nf Warren Connty resxdents attendmg Bowlmg Green are -
) _ glfted and talented. .

: See Jemt exlublt 34
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© 38, Warren Cotmty non;resxdents attendmg eiementary scheo! in
-_:-Bewimg Green attend McNex]i and Potter-Gray, Bowlmg Green s two top—

.- }performmg elementary _Sehoq]‘sr; the percentage of the smdent_- po’pulatlon resxdmg r.irl'_zr -
Wér:en Cotnty; 43.41% of the students attending McNell afh,d:&s.sﬁ%;.of-mef .

' sﬁﬁmw. attending Iﬁeﬁe?—Grag are Warren Geui.tty'resider.iﬁz- o o |
. SeeTE 187, 190; Joint exhibit 17" |

-39.2054% °f students aﬁendmg Bowlmg Green Jnmor"_.,.., gh School and

32.38% of those attendmg Bowhng Green High- School are Warren County, -
residents.. .. T
‘See Joint exhibit 17. |
. 4030WhngGreen kas over 200 applicants for the 3681“":8 atissue in
‘this appeal., . . | | ' | L
o Se'e-’-:IE—21~54~-u : S

41 The 86 stndents at lssue in t}ns appeal eonmst nf 63 elementary age

- students (47 of whom are kmdergartuers), 5 mlddie—sehoolers and 1s hlgh schoolersi o o

See TE 160; Pet:tloner Exlnb1t27. e f

' _42,-, ¥ of the 86 have snblmgs currently attendmg Bowhng Green

See Peﬁmmer Exhibxt 28 ‘ - s R G e e I L
43. Ten of. the ‘-86 are Stﬁdents- wheo were enroll'ed in Bowiing Green 'a'nd _7 '
- formerly res1ded in Bowlmg Green but have become resxdents of Warren County

: durmg the school year (and are not also among fhe 30 who have s;blmgs at‘tendmg

o .Bowlmg Green)

See Petmoner E’Xhﬂ)ﬂ 27




44 Twenty—nme of the 86 have parents who work at WKU

See Petmoner Bxhzbit 27

F FACTS RELATED TO STUI}ENT POPULATION AND GROWTE
45. Warren Cm.mty has expenenced s1gmﬁcant growth in recent years

Kerry Young, chamnan of the Warren Cmmty Board tcst:ﬁed that Warren

c -.-County isa growth dzstuct, growing abnut 300-400 students per year ('I'E 424) Warren

County s totai em‘oliment increased by 1,713 smdents from 2006-20{)7 £0.201 1-20}2 toa
' total enrollment of 13,,507. (It Exhibit 18), an im*:reas,e of 14.5% over six years and an
average of 2.24% per year. (TE'157). |

: | %_;BoWlﬁig Gijeen has experience less gmwth than Wiarren County 'a_n‘d_
. derives very' little growtﬁfmm residents of the Bovﬂing Green 3ist1‘ic£ -

| Bowlmg Green s enrollment mcreased by 322 from 3518 n. 2006-2007 fo 3840 i mi :
2()”1 2~2013 (Jt. Exhib:t 17) an :ncrease of 9 I% However, the total enrollment m _

- . Bowhng Green schoois dec]med shghtiy from 201 1-2012 to 2012—2013

| Only 175 of the 322 addmonal students gamed smce 2006 m Bowhng Green are
h res:dents of the: Bowlmg Green dlstnct 'I'h:s means growth in student population |
| -mtemaﬂy (ﬁom srudents remdmg in the BG dlstnct} was only abcut 5% overa 7 year

. _penod. | | o | |

i 47 Bowlmg Green ls unhkely to expenence growth mtemaily in

the f&ture due to development msxde the Bowlmg Green Dlstnct and in Warren ‘

e County and depends heavﬂy upan non—resxdent students to mamtam sts populatmn.

At one ume Bowlmg Green had nearly 6000 students It now has 1ess ﬂlan 4000. .




Joe Tmms supenntendent at Bowhng Green, explazned why

- [M]ost of that® s the recult of the » Way res1dents haVe changed And as the’
community had grown, more and more homes being built outside of the school’
. district boundaries. As you're probably awaie, school district boundaries were set
" in 1958 across the state-- across the Commonwealth, Independent districts and '
county school. district boundaries were set at that timse...

" That certainly i impacts all independent districts across the state mth that
being the case. Bat in our case here. locally meant that dew growth as. far as homes
has developed outside of the City School Dlstnct ‘Not always necessanly outside

. the city limits, but outside the City School District. The two aré not the same,
. which sometimes-causes a little confusion with homes that homes that, hterally,
their backyard backs: ap to City School: property that are dlstncted in ' Warren -
~ County Schoeol District because of that decision in 1958. _ :
S0 as a result of that, many families who are third and fourth generation of
. children in our school district, over time their residence has changed :&om hvmg
in the city limits, in the City School District, to living outside.the City School . -
District, but still feel a real aIleglance and connechon to the: school djs'

(TE 614-615). Bowlmg Green expenenced & gain from 20112012, to 2012~2013 of only . -
" 7 students in the nnmber ofits students who live in Bowlmg Green . {Joint. Ex 17}
48 If Warren County. had contmued te fe]low ‘the percentage growth
: prowémns of: the 2001 agreement, the number of non-resxdents from Warren
| County would have been 969 in 2013-2014. |
e TE158. ' |

49 If aH Warren County students attendmg anlmg Green were .
retumed to Warren County, it wuuld have a dramatlc effect on the student |
popu!atmns at McN eil. Elementary and Petter-Gray Elementary |

If all Warren County residents were remmed to Warren County, McNeﬂ’

'populanon wou]d drop from 417 to 230 (a reductlon of 55.16 %) and Potter—Gray §

populanon would drop from 459 to 260 (a reducuon of 56 64%) See Pe‘titidner Exh:bﬁ U

A
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50 If all Warren County students attendmg Bowlmg Green were .
7 retumed to Warren County, 1t would have a srgmﬁcant effect on the student |
popu}attons at. Bowhng Greend unlor ngh School and Bowhng Green High School.
If aH Warren County residents were elnmnated tbe student popula’non at BGHS
would drop from 1124 10 745 (32 38%) and the student populat;on at BHJrHS would
drop from 868 to 681 (21 54%). Sce Petitioner Ex. 17. | "
| G FACTS RELATED TO MINORITY DEMOGRAPHICS
51. Reductions in Warren rCounty'res.lde_nts att_e'ndlng Bowling Green
will increns‘e the percentage of B.ow.ling' Green students who aie minority students,
and will sﬁghﬂydecrease. Watren County’s’ipereenﬁ_ge of mi.nority _studehts, _
;Currently, .37.48%of Bowling Gr.een’s stu&ents.are.;ninoliﬁee and'22;91% of
| Warren Connty"s stude_nts are minorities; 1-4_9' of the 1010 .(1:4- 75%} W-a’r"r-en Courity
residents attendmg Bowhng Green are mmonty students Ifall Waz:ren County reSIdents -
-attendmg Bowhng Green were elnrnnated, thrs wou]d reduce Bowlmg Green s student
. -. populauon by 25%+to roughly 2880 and 1343 wouid be rmnor,tty students mcreasmg the‘ : |
percentage of mmonty students mn Bowhng Green from 38. 78% to 46. 6% In contrast 1f 3
~all Warren County resrdents attendmg Bowhng Green were retumed to Waxren County,
ﬂns would mcrease Warrén County S total populatton but decrease shghtly 1ts percentage "
of mdnority students as only 14. 75% of Warren County resnients currently attendmg |
' Bowlmg Green are mmonnes Thus any srgmﬁoant effect regardmg mmonty
_ ’percentages will accrue only to Bowlmg Green L

- 52, Ehr_m_natmg Warren ,Co:unty res_i:dent's-'would resaltin a mmﬂl‘ﬁy




' pepulatmn in Bewhng Green of 46% elementary, 48. 5% pmmr Iugh, and 42% Ingh

L schoof.

FlgDIGS in Jomt Exhibit 17 a.nd Joint Exlnblt 26 can be used to examme the eﬁ'ect
on individual schools and categones of: schoo[s |
Bewlmg Green eiementaxy schools have 1848 students of whom 755 are mmonty
' students, just under 41 %o. }fall Warren Ceunty :resnients were removed, the total
| eIementarjr poPIﬂat{on would be 1432 of whom 657 or _]ust under’ 46% wouid be

Tninorities.

* ¥all Wairen County residents were réfumed 1

very httle effect on demograpmcs in Dlshman Mchms Elementary and Patker- Bennett—
| Curry, as 2/3 to -% of the students m these schools already are mmonty students but only
a small number are Wan'en County remdents T, C Chen’y Elementary has 38. 59% o
minority students but. only 8 of them are Warren County remdents 'I'he percentage

| mmonty populatlen at McNeﬂ would aetual]y decrease 1f Warren County rcmdents were : |
) ehnnnated and the percentage mmonty ‘population at Potter—Gray wouid merease ﬁ'om :
1416%t01615%-- N | - o

The bi ggeet changes per school demographacaﬂy would be in the upper grades

' Bowhng Grreen H}gh School (BGHS) is currenﬂy 33 3% nnnonty students and Bowlmg |

Green Iumor ngh Schcol (BGIIHS) is 40 9% If ali Warren County res1dents Were
e]umnated the student poyuiatlon at BGHS wouid drop from 1124 10 745, of whlch 315
or 42% would be mmonty students and the student p0puiat10n at BHJ rHS would drop

* from 868 to 681, of which 48 45% would be mmonty students
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V iewed ceHecﬁvely, elmunatmg Warren County residents’ Wou}& reeult ina

. minority poPuIahon in Bowlmg Green of 46% elementary 48.5% j jumor h1gh and 42%

o h1gh school | |

53. 'I'ﬁere is insefﬁcienf: evid.enceto determine that f.,he ieei'eaee m

' percentage of minority students would harm Bewlmg Green. _

| M Tmms testlﬁed that systematic reduction of Warren County noe-res:dents

' would change the fabne of the Bowlmg GI‘BBII scheols as follows o

| There’s a point intime where the demogmphlcs of the Bowlmg Green
Independent School District will be more in line with a large, mietropolitan, inner-
city school district as it relates fo the Ppercentage of free and reduced lunch,
students in poverty, and mmonty percentages

(T E 667) Demogtaphcs that relate fo free and reduced lunch are dmtmssed below

Regarding rmnonty as such, itis not clear how the percentage slnfts in mmonty |

_ populahon that would ocenr 1f Wanen County resxdents Were ehnunated from- the

Bowhng Green student body would cause mgmﬁcant harm to Bowlmg Green

H FAC’I'S RELATED ’I‘O OTHER DEMOGRAPHICS THA‘I‘ HAVE

PROGRAMATIC C(}S’I'S

54 Ehmmat}ng Warren County resulents attendmg Bowhng Green
_ -' 'would not have a stgmﬁcant effect on LEP student percentagec. _
: Wan'en Counly board member Mike Wilson testiﬁed that Warren Ceuﬁfy ha.d‘ )
' seen an :mcrease n sfudents for whom Enghsh was a second Ianguage that Warren :
County dni not recewe addxtlonal ﬁmds to cover that cost, and that 1t ate mto Warren _- ._
, ‘.'County s contmgency fund (‘1‘ E 475) However Wa:ren County s LEP populahon as. of -

.201 1 -2{}12 the Iast date for Whlch such data was presented n Jomt Ex}n'b1t 28 is 1 180

36 .




-or 8 8% Bow]mg Green s percentage is 360 or9. 87% 15 of whom are Warren County
' resrdents (J ornt Ex. 27) if alI Warren Connty residents attendmg Bowhng Green were
. V'elnnmated this would reduce Bowlmg Green’s student populatmn by'25% to’ roughly

2880 of wlnch 1. 9% would be LEP students an increase but nota sxgmﬁcant increase.

55, Reduetmns in Werren County residents attendmg Bowlmg Green

| ,_wﬂl increase sxgmficanﬂy the percentage of Bowhng Green students recewmg free 7‘
and reduced (ER) iunch bt probablywﬂl not result in a s1gmﬁeant merease in the
percentage in FR lnneh numbers for Warren County o -

Bowlmg Green has 55. 7% of its students reeemng fr" 3 or reduced lunch,

| compared with 52 87% of Warren County 8 students (See Jomt exhrblts 22 and 23) o
| However, only a httle over 1 1% of the FR lunch students in. Bow]mg Green are ‘Warren :
- County re31dents Tlns means a s}:nﬁ of some-or all FR lunch Waxren County resrdents | B
. wﬂl mclude a relatrvely small number of FR lunch students. Hou;ever retummg to :
'Warren County all Warren County re31dents attendmg Bowhng Green would reduce R
) o Bow]mg G.reen -4 student populat:[on 'by 25% to roughiy 2880 and 2006 ot‘ whom would .
be Bowhng Green remdent FR students (see _]omt exh1b1t22) ma}nng the percentage of

FR students in Bowhng Green appm}nmately 70%. Winle loss of only the dlsputed 86

) - wouid not have such a great 1mpact contmued reduetlons would have a Iong-tenn eﬁ'ect.

56 Reductlons in Warren County resrdents attendmg Bowlmg Green
w1ll increase the percentage of Bowimg Green students recelvmg speeral edueatmn,-'
- but not srgnli‘ eantly

Currently there are 56 Warren County resrdents attendmg Bowhng Green who .

. -recewe syecual educat::on serwces If all Warren County resrdents went back to Wan'en B o
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' County, the percentage of Bowhng Green students recel.v:tng snecmt edueatton Would'
mcrease ﬁom 11. 25% (see Petitloner exhllnt 25) to about 13% , 7. _ -
1. FACTS RELA‘I‘ED TO THE STATUTORY F ACTOR OF ACADEMIC _.
PERFORMANCE AND PROGRAMS
- 57. Teaeher—student rattos in the two districts are very sxnnlar, w:th '
Warren Ceunty havmg shghtly Tower teacher—student ratms in some schools. _
| See Jomt Exhibtt 33. | | _ | |
_ 58, A significant percentage of the 'g"ifted. and -ta‘l_ented -st_ttdents in
Bowling Green are Warr.en County residentS' elisninaﬁng Warren County residents ‘A |
'W]]I sxgmﬁeantly impact the nnmber of gxfted and talented students in Bowhig
Green, especially in McNeil elementary, Potter-Gray Elementa:ry, Bowlmg Green
Junlor ngh School and Bowlmg Green ngh Sehoei

Over 37% of the Warren County residents attendmg Bowlmg Green are gtﬂed and

- - 'taiented (GT) roughly the same percentage asin 2006—2007 and the pereentage ‘has been '

o .-inore or Iess the same since then. Warren County remdents compnse 102 of the 251 GT :

| students in Bowhng Green Junior Ehgh Schoo] -and 134 of the 296 GT students in
| Bowhng Green ‘High School Warren County’ resxdents eompnse 58 of the 107 gtﬂed |
- -students in McNeﬂ Elementa:y and 56 of the 100 GT students n Potter—Gray Elementaxy
-. (See Joint Ex. 24).
- 59 Ehmmatmg Warren County res1dents frem Bowlmg Green s student _
. ) ponulauon will reduee the percentage of Bowlmg Green students who seore 77

- profielent or distmgmshed on standardlzed testmg. :
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- Exammmg the ﬁgures appeanng in Jomt Ex}nblt 30, the fellomng can: be
 deduced. |
| Of 197 Wan'en -Countjf residents ettendl;ng BoWIing Green eiementary echoole-
who were tested 158 (80%) scored pmﬁaent or dlsbngmshed in readmg {(as contrasted
with 53 3% of all Bowhng Green elementary students tested) and 137 {69.5%) did sein |
‘_ math (as contrasted Wlth 41..5% of -aﬂ Bowlmg Green eIem'entary students ‘teeted) Of the
s Warrfm Colmty reszdents attendmg Bowhng Green mlddle school who were tested,
179 (SI'V) scored proﬁqent or distinguished in reading (as contrasted w1th of 55.1% of
all Bowling Green middle school students tested) -and 156 (70.5%) did so in-math (as
contrasted with 46.3% of all. Bow]mg Green middle school students tested)

H"Wamm Comty mdents were elmnated, Bowhng Green. e]eme“*ary students ;

testing p}:oﬁclent or d13tmgmshed in readmg would drop from 53.3%. to 45% The

. mzmber of Warren County elementary students who currenﬁy seore in this range is 1422

| or 46 1% (JemtEx. 31y andlfaﬂ retumed to Waﬁ‘en Ceunty and thenumbers are. .
: adjusted to aooomt for the mcreased total elementary (3085 plus 197—— 3282) and |
. ) mcreased proﬁment!dlsimgu;shed ¢ 58 plus 1422 1580) thls would rfsult in a:
. percentage of 48% Thus the net 1mpaet would be that Bowhng Green drops ﬁom 53.3%
i to 45% and Wazren County inereases ﬁmn 46 I% te 48% - |
: Applymg the same analyms to proﬁelentfdlsﬁngmshed in elementary maﬂ1
: Bowhng Green would dmp ﬁ-om 41.5% t0.33.1%. 'I‘he nmnber ef Warrem County
students who cu:rrently score in thlsrange is 1203’ of 39% (‘J‘omt Ex. 31) and'if all
- retumed to’ Wa:ren County and the numbers are adjusted to aecount for' the mcreased

b ’mta] elementary (3085 plus 197— 3282) and mcreased proﬁment/dlstmgmshed {1 37 plus'

: 3.9.. )




. 1203 = 1340) this would result ina percentage of 40. 8% Thus the net lmpact would be
'. -that Bowhng Green drops ﬁom 4] 5% to 33. 1% and Warren County mncreases from 39%
10 40.8%. o |
The net nnpact regardmg nuddle school Would be roughly the same. The _ -
percentages of proﬁcnent/dmtmgmshed students in Bowhng Green nuddle school Would
V' . drop ﬁ'om 55.1% to 45, 8% for readmg and 46 3% to 37. 5% for math, w1th shght
7 .‘mcreases for Warren County _ . ' |
| 60. Reduction in Warren Cotmty remdents attendmg Bowling Green will
) decrease GPAs at. Bowling Green High School, currently averagmg 2.83,and will -
have an lmlmown mlpaet on Warren County |
Jomt EXthit 34 ﬂiustrates that the average GPA at Bowlmg Green H1gh School is
E 2 83 mth Warren Cmmty residents average 321 GPA .
61 Ehmmatmn ef Warren County resxdents attendmg Bowlmg ‘Green _' ., o
7' o wﬂl affect the classes that can be offered on the ]unmr lugh and high- sclmol Ievel :_ :
o a.nd wﬂi sxgmficanﬂy reduce the student populauon that can support Bowlmg |
Green’s advanced placement aﬁ'ermgs. |

o Joe Tmms testlﬁed that the lmpac’c of oontmued reductlon of Warren County
' resﬁents from Bow]mg Green B | |
| As 1t relates to progrannmng would be predommately at the jumqe junior h1gh
and high school, where many of the classes are dependent upon students” choice -
and what they warit to take: And it could certainly have an impact on the offenngs

- just based on the fact that you have fewer students and the ehmces that wou]d be
" made. ‘ ‘ -
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Bowlmg Green I—hgb School currently oﬁ’ers 20 advanced placement classes and
'._plans to offer 22 1 in 201 3~2014 As found elsewhere Warren County remdents compnse ,
102 of the 25} GI' students and 21 54% of ali students m Bowlmg Green Jumor ngh
. Sehool and 134 of the 296 GT- students and 32 38% of all students in Bowlmg Green
High School Eliminating. Warren County students wﬂl botb because of totai mzmbers
and the percentage who are advanced students Wﬂl 31gmﬁcanﬂy rednee the student
. populaﬁon that can support Bowhng Gxeen s: advanced p]aeement oﬁ'enngs | 7

. FACTS RELATED TO THE STATUIORY FACTOR OF FACILITIES.
62, Warren County has:added three new schools and bmit two

reptacement schoois since: 206'7. ; |

The three new schools-are Jody] R1chards elementaxy, South: Warren Mlddle

' School, and Sonth wanen H]gh Schul -and. the two. replacement schools are, Slnstow

Elementary and Rmhardsyﬂle EIementary (’EE 426)

| 63 Warren Connty recently added szx classrooms at Bnarw
'Elementary to add capaclty for an addlt:onal 150 students, because Bnarwood was B
_ full or at capaclty : ‘ | ‘ - |

See the testimeny of War;eu County supermtendent Kathy Goff (TE 268) and
testlmony of Wilhe McElroy, TE 740 |
64 Warren Connty has two elementary sehoo]s that are overcrowded,

~ Lost Rrver and Warren Elementary, bnt othervuse is not overerowded currenﬂy.

Kathy Goff, the our:ent supenntendent of Warren County, testlﬁed that these tWo‘

s schools are overcrowded and are usmg mobﬂe umts (TE 266) Board member GaIry

'Chaﬁn sald the mobﬂe umts were bemg used because of overcrowdmg. (TE 532) Other :




: board mernbers testlﬁnng 1nd1eated they would prefer to charactenze these schools as .7
: “fall” but not neeessanly over—crowded or over capactty o
Wan'en County s 2012 financnal audit makes the statement that growth isa-

challenge for Warren Cou_nty. HoweVer except for the statement by Ms. G‘off regarding |
Lost Rlver and Warren' Elementary the testnnony of Wa:ren County mtuesses was that |
: _'Warren County was not overcapac1ty See TE 265. Tes’nmony from vanous Wxtnesses

' '1nd1cates that except for the two schools mennoned, Warren County has capaclty to
absorb addlnona} students As found elsewhere, the teacher-student ratios of the two |
schools are similar, ‘with Warren Ceunty having a slightly iower teacher-student ratios in _ |
some schools.

| .65. An addltmnal elementary school for ‘Warren County torelieve -
; overcrowdmg at Lost Rwer and Warren Elementary, at a proj ected cost of $13

| m}limn, is scheduled w1thm the 2012-2014 blenmum bnt Warren County’s board

) has not approved construetion plans for it yet. _ _ . _

See TE 443 Keny Young testtﬁed that the language m Warren County s facﬂlty ,.

- plan J omt EXhibIt 50, refemng to “new eIementary School 600-student capaelty on a

- new snte o be detenmned to relieve overcrowdmg isa: reference to the overcrowd:ng at

; Warren Elementary and Lost River. (TE 44]) Young testlﬁed that no Iand has been
7 purchased for it nor constructton plans drawn up (TE 442)

| ‘ 66 Elnmnatmn ef Warren County students WIH 51gmﬁcanﬂy unpact the _
' operatmn of PotterwGray Elementary and McNell Elementary, and wﬂl have an

- .lmpact on the operatmn of Bowlmg Green J unmr ngh School and Bowhng Green

. H:gh Scheel
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As’ found elsewhere herem, If all Warren County remdents were retumed

to Warren County. McNeiI’s populat:on would drop from 417 to 230 {a reduchon of .
. 55, 16 %) and Potter*(}xay spo;miatmn would drop from 458 to 260 (a reductwn of
56. 64%) See Pehtmner Exh;blt 17.1fall Wax:ren County resldents were: ehmmated, the
student populahon at BGHS would drop fro'm 1124 to 745 (32 38%), and the 'student
| Vpopulatmn af BHJIHS would dmp from 868 to- 681 (21. 54%) See Pehtloner Ex. 17

67 Rednctmn ef 86 stndents wﬁl s;gmﬁcsmﬂy reduce Bow]mg Green S
beudmg capaclty, elmxmatmn of all non-res:dent Warren County students by
, rt:ducr_:_tg, each year, the number who graduate from Bowling Green, W@ﬁlﬂ'b‘rin'g.

bonding capacity -—c..lﬁsetq emtmg debt serviéc-‘byzelé;;and ultimately would reduce .

- the effective bondmg capacity to zero. | |

Robert “Chip’ Sutheﬁand, a senior vice prmldent, paublic ﬁnance banker at

o Hﬂ&s&-l:yens Hill;mrd-Lyons -who works W1ﬂ1 cxty and county schiools, hospltals and

B umversmes eoncermng tax. exempt debt, is Bowlmg Green S ﬁsca] bondmg adwsmg

‘—agent He perfonned an analysm of the effect that reductmn of 86. students would have on |
Bowlmg Green S capacxty Sutherland tesuﬁed that both exxstlng debt servme oblzgatlons |
_ and ad;usted average daﬂy attendance are 1mportant factors in calculatmg bendmg |
| rcapacxty He tesﬁﬁed that losing 86 students would reduce bonéimg capaczty by $2 .
mﬂhon from $9.2 mﬂhon to$7.2 n:ulhon (T E 322)
_ Sutherland also ana]yzed how bondmg capac:ty would be affected in subsequent- _

' :years if Waxren County rm:dents Who graduated from Bowlmg Green were net replaced '

" _ wzth new non—reszdent students He explamed that over tlme bondmg capacﬂy Wouid be

' —reduced to $615 000 whlch he tectlﬁed in extstmg markets is effechve]y zero because it
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is msufﬁc;ent to fund a major renovatlon much less constructlon, of a school (TE 323
- 326; aiso see Peﬁhoner S Exb:;bﬂ 24) He tcst:[ﬁed that by 2016 1f Wartren County
: contmued to reduce the non—resadent contract by the number of Warren County rmdentsr .
gr_aduguag out of Bowlmg Green, the revenues w.ould be ver‘y close to the exxsﬁng deb_t _
s.ervice; (TE 337). | | | |
K. FACTS REIATE TO THE S’I‘ATUTORY FACTOR OF -
- ‘I’RANSPOR’I‘ATION
68 A cap would have no effect on Bowhng Green’s transportatmn cosfs
because Warren County non-residents attending Bowlmg Green dre not transported
by Bawhng Green, a cap wmxld not fmpact Warren County’s transportanon
dlrectly.
See TE 690.
L. FACTS RELATEB TO THE STATORY FACTOR OF S’I‘AFFING
69 Beth schools elnnmated posmons last year and . the upcommg year 7
to deal xﬁth general fmancaal lssucs that are affectmg a]l schools, ﬁve posmons weref‘ ' : g
ent by Bowlmg Green after the adopuon 0f the 664 cap. | | |
See TE 694 | |
70‘ Ehmmatlon of Warren Cotmty students, resultmg ina 25% |
redueuon in student pepulatmn at Bowlmg Green, Iogmally would lead to

elimination of ex:stmg cerufied and ciassﬁied posmons at Bow]mg Green.

‘M. FACTS RELATED TO CONTINUITY AN]) PARENT CONVEN'!ENCE

71 Parents and students rehed upon the agreement between Bowlmg




: Green and Warren County and the 86 students and their parents wﬂi be
- mconvemenced and suﬁ‘er some degree of hardsh:p it the cap is not set asrde.
Michael B1sh0p testlﬁed that
[e}ven though we do have a cap, [parents and students] stiil rehed onthat
agreement, as far as where they could do - if they fit the priority list. :
Everybody knew what the priority list was, I inean, anyone that wanted to.send
their children knew where they could check off and see; did I fit into this
category, do I fit into - am ] an employee; do I have a sibling, do I own property
S in the city, do my children go to pnvate sehoois elsewhere what have you '
(TE 100) ‘With an agreement in place, and apnonty system fer ass:gmng the mon-
'remdent spots, non-remdents from Warren Ceunty were: able to know 1f thelr chﬂdren

would be able to attend or contsnue attendmg mBoWImg Green. When students hv:mg m

Bowling Green moved to anew house in Warren Countyz“ﬂ:ley weuld have the top

' pnonty to get whatever spot [was avallable] (TE 176 also see TE 179— _.86) Before the
: controvelsy that is the san ect of th1$ appeal “f [a Warren County non—remdent] met one
of those hlgher pnontles or n" you were prevxously enrolied, you were pretty much
guaranteed to getin [Bowlmg Green] = cr.e 177-178) AT A
o Bowlmg Green called three representahve parents of the 86 Warren County |
' -reSIdents who wﬂl not be perrmtted to attend Bowlmg Green fo ﬁlustrate both t}]e fact of
- rehance and the dlsruptmn that. wouId remﬂt 1f the cap is: not set asrde Issues that are
' addressed elsewhere in these ﬁndmgs, such as sxblmgs bemg able to. attend the same
school inconvenience to parents who work at WKU avallabﬂlty of A. P programs and
: tans:’uomng with thelr classmates from pnvate schools Iocated in Bowhng Green to |
.pubhc sehools in Bowlmg Green Bow]mg G:reen also mtroduced a nurnber of afﬁdavrts

' --from the parents of the affected 86 to 111ustrate the i mconvemence that would result ﬁ*om .

= 'not settmg as:de the cap (See Pet. “Ex. 26):
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- Thls hearing officer observes that this ﬁﬁding could have been made without any

parent testimony or 'aﬂidavits,: simply by infsrencc from other facts in the record. Som_e o

" evidence from parents and students affected illustrates or makes tangible for the rocord

the effect a cap oﬁ non—:esidéﬁt sfuden_ts -can.hsve on families. However, infersncss ofa - '7
gensra]_ nature regarding reﬁancs and inconvenisnce m ths context of other relevant facts,
| rather fhan greater or -Idsser inco'nveni ence to' spsciﬁ'c families, along mth arguments of
counse], controls the wexght th1s factor shonld have | |
N. FACTS RELATED TO B"{IDGET
| 2. AH school-dlstnets have been aﬁ‘scted by cuts in fundmg. |
See TE 730 and TE 694, - |
| 73. Warr_sn Col;nty. isin good'ﬁnane_isi Z(:Gﬁdiﬁ_og; _
See ]omt exhlb:t 41 2012 audlt, p- 8. l‘ |
74 Warren County s conungency fund of $4.3 mlllmn, at roughly ﬁve , -
' rpercent, xs WeII above ﬁxe state :mmmum of 2%.
| See TE 723 734 |
75 Bawlmg Green has a contmgency fund of $2.6 mlllmn, roughly seven
_- and a half percent of its $37 nn}hen budget also above the state mmnnmn of 2%. , "
See TE 690 -
76 The addltmnal SEEK fundmg that Warren County could recelve if
all 86 students at issue in ﬂns appea! enrol!ed in Warren County, reduced by costs

of educatmg, has been esumated by Warren Cmmty at $209 460, roughly 17% af

. Warren County’s total budget of approx:mately $116—117 nulhon, a more elaborate . R

' calculatmn under the scenano set forth in Respondent exlnblt 12, found the net




bénéf_i_t iﬁng terlrr,.'after ;r Iéss__ of $98,353 the frrs_t'yea'r-_, irrrquld be.a net gamof L

| $132,33;636__per year or 1% of Warren-Courrfy’r .crrrrer.;t budge’t. o .

. See TE 729 745. Testlmony attemphng to calculate the net benefit to Warren .
| , County vaned shghtly between wilnesses, In addrtlon in addrtron cross—cxammanon

brought out vanables and uncertamtles that could change these ﬁgum Nonetheless, tius

o ﬁndlng appmxzmates the rangc of ﬁnancml beneﬁt to Warren County abeneﬁt of

roughly 1/ lﬂto 2/10 of one perc:mt 0f Warren Cou.nty 5 cun'ent b“dget ERTNET

The main reason was we. had aiready had a woﬂqng relahonshlp w:lth those
. schools_ Certain amas in 'Iuch__you Tiust prowde services ifid

educatlon serv:_‘ of ESL servrces and a let of the N
families wanted them ‘to beableto continug and not have a drsruptlon in-those -
services. S0 it was justa Iongstandmg relataonshrp that had developed over the
years. And the board. decrded that the students at those scbools would fall in that
spot on the priority lzst.

(TE 635—636) Students attendmg pnvate school in Bowimg Green are permrtted fo play
on sports tearns in the Bowhng Gre.en system 1f the pnvate school does not oﬂ'er that

o parhcular spmt asa program (TE 577)
: 78.'Bm;'l'ing‘ Greelr' hasa Idngstandingirglaﬁiqnship.Wi_th Western




' Kentucky Unwersxty anc! gwes chﬁdren of uon»resu‘lent WKU employees prmr:tty
McNelII Eiementary Schecl mn the Bowlmg Green district is W}ﬂnn walkmg
'dlstance for parents who work at WKU Tunus t&shﬁed that N
: with the mnvers:ty being physwally inside of our schooi dlslnct and the strong
working relationship we had with many of the faculty and staff and programs with .
the university - we go back years to when the university and City Schools
- operated McNéiil as a Iaboratory school and &6&@&“5‘ actually had a sterag
strong working relat:ons]:np there - the feelmg was, they needed to be placed on-
‘the pnonty I:st ' ‘ R S
(TE 637) Bowhng Green “has had alot of: partnefshlps mth Western Kenmcky
University” and WKU "pracucally surrounds McNeilI Elementary. (T E 181).
79. The abihty to attend school m elther school dlstnct regardless of
7' where oite hved wasa feature that made Bowlmg Green attractwe 10 husmess&s the .
Bowhng Green Chamber of Commerce reciruited.
-Ron Sowel] former chalrman of the Bowhng Green Chamber of Commerce, who )
- . had been mvolved m recnntmg busmess and mdustcy to the area, t&shﬁed that
S o [t]he ab:hty to locate 1o purchasc a home pretty wmitich anywhere in Warren
- - County with the idea and pretty good understanding that you.could either aitend -
- schiool in that district or you could apply to be transferred into the city district, or
vice versa, if you | hved 1 the city, you could goto the county, that was appeahng
o tQ busm&ss&s : . . . . .

! (I‘E 550—551) Sowell testtﬁed itwas also appealmg to mdtwduals the Chamber had been'

-‘recrmtmg, medlcal profesmonals speclﬁcally (TE 551) chhael Blshop, a Bowhng

S Green board mcmber testlﬁed that ~

o (ITE 100)

[w]e are very blessed in thls community to have two great school dlStE’lCtS .
- Employers come in and are just amazed at what we are capabie of doing and what

- we have done in working together in the past. But 1 think that‘s because therc has ' o

bcen chozcc and people have apprecxated that
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| RECOMMENDED CONCLUSIONS OF LAW
1. S:tatﬁte's 'provi&e'thatr s'rtuden:tsﬁs.hall a-t'tem.i sehoels ﬁdfhin'the district in =
-W&leh they reside tmless the board. af eeiucatmn of that d:stnct prov:des for them to .
-attend eisewhere. | |
- KRS 159. 010 pmwd&e that

- each parent, guardzan or other person remdmg in the state and havmg n custody
. or charge any child who has entered the primary school program or any child -

“between the ages of six {6) and sixteen (16) shall send the child to a regular pubhc- .

- day school for the full term that the public scheol of the distyict in-which the -
child resides is in session or to the public school that the bosrd of edncation
of the district males provision for the child to attend.

' KRS 159.020- provzdes that

" [a]oy parent, guardian, or other person havmg in custcdy or charge any child who

has entered the primary school program or any child between the ages of six (6)
- and sixteen (16) who removes the child from a school district during the school -
term shall enroll the child in a regular public day school in the distriet to

which the child is- moved, and the child shall attend school in the district to
o thch he is meved for the fuil term prov:ded by that dlstnet

: '_ DlStEthS havea jUJ?ISdlC’llGﬂ based upon geogtaplnc boundanes D1stncts have a
. duty tu eciucate studem‘s resnimg vathm those boundanes and no duty to educate smdents: L |
outsxde those boundanes ‘I‘axes may be mposed on c:tizens resuimg mﬂnn those

‘boundanes to fund ﬂ:le distnct S school system C;tlzens w1thm the boundanes are --
o elxg:ble to determme democraﬁcally who should serve on the dlstnct’s board and thereby | -‘
mﬁuence the pohczes of the dlstnct’s school system by voﬁng

2. Distrlcts are mekglhle te share in SEEK fundmg if they mclude in. theu- _

average daﬁy attendance non—resxdents tmiess pursuant toa wntten agreement wrth .

the school d:stnct of the student’s legal resndence, sub]ect to exceptmns set forth m AL

- the statute.

sy




 SeeKRS157.350.
a 3.- ’I’hé Conmmnissioner ilas the 'power to resolve dis'pute’sr when 'twd or incre .
' dlstncts who have nct entered mto an agreement concemmg same, mvoke the

Ccmnnssmner 'S mtervenﬁon b}r appealing pursuant to KRS 157. 350

The -tcrms “settlement of the dispute” and “resolve the dlspu appeanng in KRS |

" 157.350 means that the Commxsslcncr has been glven thc powcr to dctcrmmc cven

‘ though domg so ncgates thc atrtonomy of schcol dlstncts and the rcmdcnts ﬂlercm, to
deczde what is in the best interest of the school. dzstncts and thcse they serve; zmd though
doing so cculd result in the loss of SEEK moncy o w]nch a disirict: would otherwise be ..

enﬁﬂcd

-4. Because the two. dxsmcts cannof agree on non-resndent student arrangements

, ami have appcaied to the Comm;ssmner pursuant to KRS 157 .350 the
; Ccnumssmner has Junsdzctmn, as explamedm thxs hearmg ofﬁcer S earher mlmg
= _tm Respondent’s motmn to dlSIﬂlSS. :
V Warren County’s m:posmon of a 664 cap dnes not deny Bowlmg Green '
due process. | | | | |

Bcwlmg Grecn argues that it was denied due process when Warrm Ccunly

adopted the 664 cap” thlwut gnrmg Bow]mg Greena chance to parnc;patc in the process

' I—Icwcver any enhﬂcmcnt or nght for which pmcess 1S duc cmsts due to KRS 157. 350
o and t}:us appeal procccs consututcs thc process due Bowhng Grccn -
6 Schcci dlstrlcts may enter into mﬁltl-year cuntracts that are bmdmg upon

E future bo&rds. _

KRS 160 160 prmr]d&s locai boards authonty to entm' mto contracts KRS 157 350' B '

53




expressly contemplates the possﬁ)ﬂ:ty of mult:—year contracts. Thxs means ﬂlat OAG 78-
452 cited by Wa.m:n County as authonty thata govemmentaI body cannot have centracts
extendmg beyond the terms ofits members does not appiy to multi-year non—re31dent
| _ contracts.
| 7 Bowhng Green’s faﬂure to appeal prmr to this year when ‘Warren County
- did nat appiy the percentage growth e!ause of the 2001 memorandum did not
: cons&t&te wawer or preclnde assertmg the vahchty of the 2861 memorandnm
The 2001 memorandum had a good faith clause that 'Would allow for some
fexibility, provided parties act in good' faith. When thersuperintendent of Warren County _
represented that his board. would not be comfortable approving the growﬂ1 percentage in
,- 2008-2009 Bowlmg Green was acting in good fan‘h in by not pressmg Warren Cotmty at |
that time. Bowlmg Green made it clear that it stlll wanted the gmwth percentage applied
- butdid not press the issue in order to avo:d creahng stnfe in the comxnmuty, hopmg that
| Warren County Would resume full performance of the agreement at some pomt i
B _Wazren County w:shed to repudaate the 2{}01 memorandum, good faith would reqmre that :
: - it have done so 0penly It was only aﬁer the 664 cap was adoptcd in 2013 and Warren |
County took t*he position in. subsequent meetmgs w1th Bowlmg Green that the 2001
: .memorandum was not bmdmg that Bowhng Green was on noi:ce that Warren County
- wis repudlatmg the 2001 memorandum
8 The. supermtendents had de facto authonty to enter into the 2001 non-
fes:dent stucient agreement as the exeeutwe agents for then' respectwe sehool

N dlstncts but did not have legal authonty to do so. |
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The supenntendent is fhe Board’s exécutive agent and can acton behalf of the
board, as. long as he or she remains subject fo the board’s control ICRS 160:370: prowdes :
o that ' |

- ltihe supermtendeut shall be the executwe agent of the board that appomts
. him and shall meet with the board, except when his own tenurs, salary, or the
administration of his office is under consideration. As executive officer of the
board, the superitendent shall see that the laws relating to the schools, the
bylaws, rules, and regulations of the Kentucky Board of Edueation; and. the o
regulatlons and policies of the district board of education are caried into effect.
. He may administer theoath required by the board of edicationto.any teacher or
" other: person. He shall be-the professional adviser of the board ; mall matters He
.shall ‘prepare, under thi direction of the, - boat ;all,rules regulations; bylaws; and
statements of pohcy for approval and adop on'by the boatd, He shall have
general supervision, subject to the control of the. ‘board of ed 5
ger lact of the schools, the course of instruction, th dxsmplme of
. .pup d the management of busiiess affairs. He shall be respe ynsible for the -
"*hmngazld'dlsm:ssal of all personne] in the dls(nct. .

(emphams added) In ﬂns parl:cuiar case, the supenntendents ofboth Watren County and =

' ‘Bowlmg Green unde:rstood themselves to be actmg as agents for their boards consuited

. -Wlﬂl membezs of theu- respectwe boards and entered mto an agreement resoivmg the ‘

) - non—remdent dlspute both for 2001 and subseCIuent }'ears, wﬂ:h knowledge not only of the | - o

. boards but of the entire commumty through a press release The fact that for mary- years .
o therfmfter supenntendents and the boards of both dlstncts behaved in confonmty Wlﬂ] the :
| 20{)1 memorandum 1s ewdence that the 2001 memorandum expressed the wﬂl of the
recpecuve boards regardmg a Iong term solutlon to the non—res:dent student issue at the
tune the 200] memorandmn was entered mto o /
However ne:ther boand fonnaily voted eﬂher to authonze the supenntendents o

- ['"act on the:u' behalf or to ratrfy the 20{)1 agreement Tlns matters because KRS 160 160

o . expressly authonzes boards to enter mto contracts KRS 160 290 prowdes ﬁzat boards




| “shall haire' geneial control m;d oeaoagemeﬁt ot‘tbe pﬁblie Schoole” 'éna “shall have
B oontrol and management of all school funds and ail pubhc school property 'OAG 65-
'41 1 opined that a supenntendent cannot enter nto a contlact W;thout authonzation from -
 the board, Ramsey>. Board of Educ. ofWr'utley County, 789 swad 784,787
_ (Ky.App ,1990) held that a supenntendent cannot make a contract for a board acting
-mthout proper author:ty ﬁ:om the board _ o -

' A non—mdent student agreﬁnent a]so has the conseqnence of reducmg SEEK
money received by one district and anthorizing application of resources in the other
district to educate stu‘de‘:its to whom no -etamto‘ry duty to educate is owed otherwise. "
OAG 92-65 opmed that a local board of educauon nof the supenntendent, has authonty

‘over the expendltme of school funds and control over all public school property in the
district. -

T]ns heanng oﬁicer behevee that ‘both boards genmnely mtended o delegate
| authority to then- reepectwe snpenntendents to enter mto an agreement as they dld 7
However to act lawﬁllly, boards must act through votmg Lone Jack Graded School Dzst . :‘-

v Hendncks'on 200 S.W 2d 736 737 (Ky 1947} states

Iiiswell settled that a Board of Edueatlon hke any other mumclpal ‘body, speaks ¥ ;. :

only through and by iis record of what was done when actingasabodyina
corporate meeting. No two members no all of them acting mdmduaiiy or
separately could bmd the Board or make a contract for it.

9 Under coniract Iaw, t.he 2001 agreement was not rat:fied adopted by
xmphcauon or bmdmg by reason of estoppel
The mmutes of a school board rneeung conshtute the only legal ewdenee of aIl

that was done by the boa.rd Thus regardiess of what board members mtended or thought, L
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1t 1s the actions of the board reﬂected in the minuies that constatutes the board’s lawﬁﬂ
actions. Deficlencies in the mmutms of the board's proceedmgs caniot be corrected by a B

nunc pro tunc order whlch is: based upon oral t%tlmony or even upon aﬂidavtts 0AG

- 78-346.

Ramey ' Board ofEduc of Whltfey Couniy, 789 S W.2d 784, 786

’ '(Ky.App 1990) address&s the issues of lmphed eontracts rattﬁcation of contracts, and

. estoppel thmugh acceptmg the beneﬁts of a Gonj:ract

: Board could 6#1)"
s iohrrson C ty; K

The Board could become ‘
; mvolv&s an’ aﬂer—th

B maction) u:n]ess thc contract was fonna]i : ﬁed. Boyd Fiscal Corm‘ Gl

- 8.W:2d at 418; Oberwaith v: McCreary Co:mty Board ofEducatton, 275 Ky 31 9 -

' _‘.121 SWZ&?]ﬁ 717,_ :938).-: A . T
A board can rattfy any contract it can make, but ratlﬁcatmn must be done in the A

.same, manner and w:th the same formahty reqmred to b:nd the board and must be o

lmeqmvocal m character Gam V. Board of Educaﬂan, szy of anlg‘brt 183 SWZd 319
&y 1944) R ‘ s :
~10. Eqmtab!e estoppel does not apply to the 2001 agreament.

Bowhng Green argues that equztable estoppel apphes {lesv. Commonwealth 32{}

' SW3d 107 (Ky App 2010) holds that equztable estoppel cannot be mvoked agamst a o
‘ govemmental ent:ty, except i umque c;rmnnstanc&s where the court ﬁnds exceptmnal

- and extmordmary eqmtxes mvolved S |
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| Elements of estoppel aceordmg to Gmy 12 .Iackson Purckase Productzon Credit
| Assoaaimn, 69} SW2d 904 Ky. App. 1985) are the fo]lowmg m Conduct, meludmg B
acts Ianguage and silence, amountmg toa representauon or concealment of material
: facts; (2) the est0pped party 1s awage of these facts, .(3_) thes‘e facts are unknown to the
other party' (4) the e'smpped paﬁy must act tvith &e intention or expeetaﬁon his e‘o‘ndﬁct |
o will be acted upon and (5) the other party in fact relied on this conduet io his detnment. R '
| n the present case, Warren Colmty d:td not, at Ieast untal possibiy a few weeks |
before repudlatmg the 2901 agreement; engage in acts, language or silence amountmg to
_ mlsrep_resentahon or mneeMent ofa mateml fact. The sopeﬁntendente and- the boards
at the time the 2001 agreement was entered into thought they had an agreement and they
~abided by it ﬂ.lllyup until 2008-2009 and parhal!y thereaﬁ:er There is no ewdence that -
" prior o the departure of M- Muﬂey as supenntendent in Febmary OF 2013 that Warren
_ County plarmed to repudxate the agreement. Bvents from March 2013 forward are. iees L
' clear but pnor to that date: there is no suggeet:on that. anyone was' mzsleamng anyene

o Assummg arguendo that Warren County, or members ofi 1ts board, formed a plan to

reduce non—remdents in the weeks or days leadmg up to the vote on the 664 plan, there s

no ev:tdenee that such p]an was coneealed wﬂh an‘intention or expeetauon that Bowlmg . ;

' Green Would change posmon in rehance upon prior non-resment student agreements to :
its detnment. To the extent Bowlmg Green had to make changes inits plans when

surpnsed by the 664 cap, those changes would have to have been made anyway 1f the cap

. had been adopted earher | '.
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Per Iles- It docs not appear that the elements of eqmtable &ctappel are present it
ﬂns case, so the qufstmn of whether excephonal and emordmary eqmtm are mvolved
need not be reached. | |

- 11. The 3= pisionecr Cemnnssmner st resolve this dispute by demdmg

whether and under what terms studentsw:ﬂ be. educated i districts: other

than the one m winch they resuie. The Commssmner mast: consxder relevant S

facﬁars, mciudmg thoge. expressly hsted im KRS 157.350.

ity Though SEEK money: foﬂows

g smdents, the students thanselves aremore. Important in th,zs case than the do]lars

The ﬁct~ﬁndmgs a"bove demonstrate that Warren County is growmg, st -

shnnkmg, and has no pressmg ﬁnanc:ai need o mm'msc 1ts populahon by: reducmg the T

'ts to attend: Bowhng Green Bowhng Green, o

'nmnber of Warren Cmmty rmdents 1t ]
on the other hand, is not growmg, is unlikely to. grow much mtcmaily for Teasons set |
forth in the ﬁndmgs, and to mamtam stablhty depends upon a predzctable influx: of non-
' 'remdents - |
| “To avmd ﬂns very problem of detemnmng the number of Warren County

n '.'attendees Bowlmg Green cmﬂd rely upon and how future growth in Wamm County
N o :‘-would be parceled out between the two school dlsincts, supenntendents of the two - E

7 .5.9; .




' “schools entered mto the 2{}01 aéreement to prowde a r"ormula for resolvmg non—reeldent
v. issues that protected both school systems and avmd commumty stnfe As stated in the

-. : ﬁndmgs, the goal of the 2001 agreement was to create predrctablhty Legaliy, faﬂure to
formally vote on the agreement made it not a legal contract as such, but even the dE.‘ClSJ.OIl :

- not to present the 2001 agreement for a formai vote was driven by the desn-e of both

L '. : supenntendents o avord stnfe in the commumty The statesmanhke eﬁ'orts of Dr. Settles ,

M. Tmms and Mr. Brown to manage th:s non-resrdent issue consxstent with arespect for ‘
the Welfare ofboth school systemsand the students and famjhes within both systems was
exemplary.

| Repardless of the legat stares of =t,'he'.agreemellt, 'ﬂle eommumty reasonably
relied upon'exisﬁng'errailgements m choosmg vrhere to buy homes, enroll their children, -
“and accept employm_ent.. A reducﬁon of -8_6 stidents impeets certain fam‘ilies imﬁerliately;
regardless of Whether fhe Bowlmg Green school system can absorb the change of not.

Also reduchons over only a few years based upon Warren County resxdents who 7 L

- gra&uate from Bowlmg Green will by 2016 bnng Bowlmg Green S bondmg capamty

' close to 1ts emstmg debt servwe E

However long~term itis clear that a contmued reduct:on to zero or oneto—one

' 7 _Vwould severely :mpact Bowimg Green, part:cularly two of Bowhng Green s elementary

scheols, andtoa degree the junior h1 gh school and the h1gh school It wouid adversely
i nnpact the populahon that could support advance placement oﬁermgs in h1 gh school 'I'he
‘ relauveiy small economrc beneﬁt to Warren County of phasmg out non—res:dent

- agreements wrth Bowlmg Green is far outwerghed by the hann to Bowlmg Green in .

-domgso at ik
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' 13. - The 2801 memorandum prov:des a good gmde for fﬁmre non-résndent
' arrangements between the two school dlstru:ts to provide stablhty for plannmg and
to minimize strife, absent s:gmﬁc‘ant changes in relevant facts.
| One of the fact-ﬁndlngs isithat t'tus conﬂmt is: hkcly to repeat 1tself a‘nnually
"Ifhe 2601 agreement including the prowsmn for a percentage of growth, was a'good

: sohmon crafted by the supenntendents of the twa districts.”

W'ar.‘renCounty Sc'heél Diéﬁfict 3repreSent§ the‘égfééﬁient =théf W'ould havé b‘éen in
: place lf prior year agreements Were repeated (excludmg the non—contract students. o

“and chlldren of Schcml empioye&s fmm the ca!cu}atmns), and does not mclude a'_

| growth factor. ‘
2. The2014 - 3015 non‘resident student agreement shall be .
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: _négﬁtigted .. by the réspective - _Béar&s' of : Eduéation for 'the ,ﬁqwiing' ' Gfeen_ -
'Indép'éndgﬁf :Sciiwofl: Dlstnct a;nd. tﬁe Wﬁrren County Dlstnct ﬁursuant t;a KRS S
.1573_50{ B S | |

1 3. K -i.srfurther lli"dere_d tﬁat :fan zgr;:emén't regardmg t-he72.014 ‘——:

2015 non-resident student mme;t_camnt be reached by April 1,2014, the
sﬁperint__endénts of both districis and the chairs and Vi'c‘e'.ch;l_irs_of_ :t'he ;re_gi;egti#g

' boards of-edﬁégﬁon shall participate in a._fam. med.aaon of the :_’.‘70'147—129_1"5 non-
rasident ém&ént agf_eémeﬂ with the cost of mediaﬁon shared equally 53( the parties.
The parties shall select a mediator from the Jist of média'tnn approv'ed by the

i Ammﬁve Office of the anrté.: 7 '

NOTICE OF APPEAL RIGHTS
order to the Kenticky Board of Ediication, IR

P The final order of the Kenmcky Boardof Educauonmay be a';ipéaledfﬁmuant. to

" KRS I3B.140 which states:

(1) All final orders of an agency shall be subject to judicial review in accordance
-~ with the provisions of this chapter, A party shall institute an appeal by filing a
- petition in the Circuit Comrt of venue,, as provided in the ‘agency's -¢nabling
~ statutes, within thirty (30) days after the final order of the agency. is mailed or
delivered by personal service. If venue for appeal is not stated in the enabling
stafites, a party may appeal to Franklin Cireuit Court or the. Circuit Court of the
‘county in which the appealing party residles or .operates a place of business.
. Copies of the petition shall be served by the petitioner upon the agency and all
- . paities of record. The petition shall include the names and addresses of all parties
~ to the proceeding and the agency involved, and a statement of the grounds .on .
-+ which the review is requested. The petition shall be accompanied by a copy of the
IR ﬁnalorder R R . EEEREE o Tl .
- (D A party may file a petition for judicial teview only after the party has
- exhausted all administrative remedies available within the agency whose action s
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'bemg chaﬂenged and mﬂnn any other agency authonzed to exerc:se_ :
admlmst:aﬁve Teview. :

SO ORDERED thzs 22& day of August, 2013

OIT. Y, PHD. S
C .MSIONER OI%I_JI)UCATION

: CERT]FICATION

"I'he foregomg served byé&e&mﬁe—and ﬁrst class mail wpon upon Regma Jacks.on,
English, Lucas, Priest & Owsley, 1101 College Street, Bowlitig Green, KY 42161, and

Bart Darrell, c/o Warren County Public Schools, 303 Lovers Lane, Bowlmg Green, KY
42103, on August 27, 2013.

1%

KEVIN c. BROWN ,
GENERAI.. COUNSEL
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